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YBOAHA PEY AYTOPA

MpupyuHuk ,Crangapan EBponckor cypa 3a /byacka npaBa of 3Havaja 3a YrnpaBHu cyn”
HacTao je y capagmwu lNpaBocyaHe akafemuje u YnpasHor cyga Cpbuje, y3 nogpLuky
Mwcmnje OEBC-a y Cpbuju. MNpakca EBponckor cyaa 3a sbyAcka npaBa npeAcTaB/ba BaXkaH
npaBHU U3BOP 3a CBe cyauje y Penybonuum Cpbuju, majyhn y Bugy unaH 18. cTaB 3. YcTaBa
PC Koju jacHO Hanaxe fla ce Jbyfcka 1 MamUHCKa NpaBa Tymaue y Kopuct yHanpehera
BPELHOCTM AeMOKPaTCKOr APYLITBA, carnacHo Baxehum mehyHapogHum cTaHZapgvma
JbYACKUX Y MabUHCKMX NpaBa, Kao 1 npakcy MehyHapoaHMX MHCTUTYUWja Koje Hafa3upy
HMX0BO crnipoBohere. Tako Npakca EBponckor cyaa 3a /byfcka NpaBa NpefcTaBiba BaxaH
M3BOpP TyMayerba ofpenaba o JbyACKMM NPaBrIMa, Koje ce He MOry pasyMeTy ¥ 3alTUTUTL
6e3 no3HaBarba Te npakce. Lnmb npupyyHrKa je ga oBe ctaHgapae npubnvxm cygnjama
YnpaBHor cygna, Majyhn y Buay 1n3a3oBe ca Kojuma ce CyouaBajy ycnies LUMpoKe Haanexe-
HOCTU YnpaBHOr Cyaa, BeNMKOr NpUvBa NpeameTa U HeflocTaTKa BpeMeHa 3a caMocTas-
HUM NCTPaXKMBaHeM OBe Mpakce.

MpupyyHUK je nogesrbeH y ABa Aena. Y NpBOM Aeny U3NOXKEeHW Cy NPUHLMNN Of 3Havaja
3a pag YnpaBHOT Cya, KOju Cy nNodesbeHn Ha CYNCTaHTMBHE 1 NpoueaypanHe npuHumne.
Y ppyrom peny cy obpabeHe Teme no peneBaHTHOCTU 3a YnpaBHu cyd, umajyhn y suagy
KnacndvKauumjy npegmeTa 1 notpebdy 3a HUXOBUM NO3HABaHEM U MPUMEHOM NPUSINKOM
onanyyrBarba. Kako 6u ce wro 6osbe pasymera matepuja 1 npakca EBponckor cyga npu-
6nuxmnna gomahum cyavjama, NPpUPYyYHUK y APYrom Jeny CafpKu 1 CaxkeTke npecyaa y
KOjMMa ce jaCHO HarfallaBa NpaBHO NuTame npeg EBponckum cygom u ctaHAapA Koju je
Cyn ycTaHOBWMO.

Mpod. ap OobpocaB MunosaHoBuh je y okBupy npsor fgena ,OCHOBHa Hauyena ynpas-
HO-Cy[CKOT MOCTYrMKa M npoLecHa nuTarwa” obpaauno apyry rmasy ,Hayena ynpaBHo-cya-
CKOr MocTynka” Koja obyxBaTta MpPUCTyn Cyfy, PaBHONPaBHOCT CTPaHaka M KOHTPagukK-
TOpHO cyhetrbe, cyhetbe y pasyMHOM POKY, jaBHa 1 06pa3noXeHa OAJSlyKa 1 U3BpPLUEHE
Cy[CKe ofJ1yKe, AOK je y OKBUPY Apyror gena,lNocebHe 06nacTu 13 JoMeHa ynpaBHOr Cyf-
cTBa” 06paguo npey rnasy,l1paBo Ha UMOBUHY', Koja 0b6yxBaTa NojaM UMOBWHE, COLMjaiHe
HakHage/neH3nje, HTeNeKTyanHy CBOjMHY, NpegmeTe Y Be3U ca CoUujasIHOM 3aLuTUTOM 1
orpaHuyer-e npaBa Ha MMOBUHY - (fe) ekcnponpujaunja, Bpaharme NMOBUHe.



Mpo¢. ap VMeaHa Kpctuh je y oksupy npsor gena ,OCHOBHa Hayena ynpaBHO-CYACKOT
nocTynka 1 npouecHa nutara’, obpaanna npsy rnasy ,OcHOBHa Hauyena ynpaBHO-CyA-
CKOT nocTynaa ussefeHa 13 npakce ECJbIM n gpyrux n3sopa Caseta EBpone” Koja 06yx-
BaTa Hayesio 3aKOHWUTOCTH, HAYenNo jeAHAKOCTY CTPaHaKa, Haueno 06jeKTUBHOCTY 1 He3a-
BWCHOCTW, HAYeNo CPa3MEPHOCTH, Hauemo NpaBHe CUTYPHOCTY, Hayeso TpaHCnapeHTHO-
CTW 1 MPUBATHOCT 1 3alUTVTa MPUBATHUX NofaTaka, AOK je y OKBUpPY Apyror aena,locebHe
06nacTn U3 AoMeHa ynpaBHOr CyAcTBa” obpaamna Apyry rnasy, koja obyxsaTa UsbopHa
npaea, cnoboay oKynbarba 1 cnobopy yapykusama, Tpehy rnasy ,Meaunjcka npasa’, koja
obyxBaTa cnobofly n3parkaBarba, NPaBo Ha NPUCTYN HGOpPMaLMjama 1 3aluTUTy noJaTtaka
0 IMYHOCTH, Kao 1 YeTBPTY rnaBy ,lpaBa cTpaHaua’, koja obyxBaTta NpaBo Ha a3un - Mehy-
HapoAHY 3alWTWTY, yNa3ak cTpaHala Ha TepuTopujy ApXaBe, orpaHnyere cnobofe Kpe-
Tarba/nuerse cnobofe 1 NpoTepriBarbe CTpaHaLa.

Hapgamo ce pa he npupyyHuK onpaBaaTh CBOjY NPaKTUYHY NPUMeHyY 1 fa he nocnyXutu
CyAMnjaMa Kao peneBaHTHO LUTVBO Y HUXOBOM CBaKOAHEBHOM pagy.

Y beorpagy, 1. oktobpa 2021. rogmHe AYTOPU
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1. OcHOBHa Hayena yrnpaBHO-CYACKOT NOCTYrKa
n3segeHa n3 npakce ECJbll n gpyrmnx nssopa Caseta
EBpone

1.1. Hayeno 3aKOHUTOCTK

YnaH 2. Mpenopyke CM/Rec(2007)7 o no6poj ynpasu
Haueno sakoHuTOCTN

1. JaBHe BnacT Mopajy AenoBatTu y CKnagy ca 3akoHom. OHe Hehe npegysumaty
apbuTpapHe Mepe, Yak 1 Kaga BpLUe JUCKpeLoHa oBnawhetba.

2. OHe 61 Tpebano ga nowTyjy somahe 1 mehyHapoLHO NpaBo, Kao 1 OnLTe NpaBHe
npuHumne Koju ypehyjy rxoBy opraHusauujy v GyHKLUMOHKCabe.

3. OHe 6u Tpebano pa fenyjy y cknagy ca npaBunvma Koja geduHuLy HUXOoBa
osnawhemna 1 npoueaype.

4. OHe 61 Tpebano fa BpLue cBOja oBnalhera caMo Y 3aKOHCKUM OKBUPVIMA, Y OKBUPY
yTBpPHEHNX UNHbeHMLA N UCKYYMBO Y CBPXY 3a KOjy Cy M oBawhera foaerbeHa.

MpYIHUMN 3aKOHMTOCTU NpPefCTaB/ba TEMESb BllafaBuNHE NpaBa U Moxe ce fedUHMCaTLM Ha
pasnumuurTe HauviHe, ann Ce Y KOHTEKCTY YNPaBHOT NpaBa NprYMapHO OAHOCK Ha Ou1Io Kojy
WHTEPBEHLMjy jaBHMX BNACcTX, KoOja je 3aCHOBaHa Ha MnpaBy, Kako 61 ce CMpeunno HeHo
apbutpapHo noctyname.'

JaBHe BNnacT1 Mopajy AenoBaTh y CKnagy ca 3aKOHOM U CBOjV M 3aKOHCKMM oBnaluhernuma,
jepy cynpoTHOM pur3KKyjy fia AOHECY HE3aKOHWTE yrpaBHe OAJTyKe UK [a MOCTYNajy 13BaH

1 Agne Andrijauskaite, The Principle of Legality and Administrative Punishment under the ECHR A Fused Protec-
tion, Review of European Administrative Law, March 2020, p. 3.
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OKBUpa cBOjux oBnawhera. Kaga jaBHy opraH genyje M3BaH rpaHuua cBojux onawheHa
(ultra vires), reroBo genoBatbe CMaTpa ce HesakoHUTM.2 [la 6u ce cnpeuunno fa ce noHa-
LWajy Npon3BOSbHO, jaBHE BNACTV MOpPajy AeNnoBaTh 06jeKTVBHO M HenmpucTpacHo. Huko
He CMe UMaTn KOPUCTY Of, HE3aKOHUTOT MOHallakba jaBHUX BNACTK, @ HE3aKOHUTE OfJ1yKe
MOpajy 61TV NoHMLLITEHE.

Opnyke He caMo fia MOpajy 6UTK 3aCHOBaHe Ha 3aKOHY, OAHOCHO Y CKnagy ca 3akoHom, Beh
Ce Taj 3axTeB OAHOCU U Ha caMy capXKuHy oanyke. Takohe, aa 61 jaBHOCT Morna fia pasyme
npupogy 1 obum osnawhera jaBHUX BIACcTU, 3aKOHW MOpPajy Aa UMajy 1 ogroapajyhiu
KBanuTeT, Of4HOCHO Tpeba aa byay jacHuW, npeunsHY 1 BOCTYNHW jaBHOCTY, YnMe ce obe-
36ehyje TpaHCMapeHTHOCT y pafly OpraHa jaBHe BnacTu. To He 3Hauu fa nocsiegmue Mopajy
na 6yay npefBraMBe ca anconyTHOM curypHoluhy, jep To MoXe YHeTU NPeKoMepHY Kpy-
TOCT Yy NpaBHW cucTeM. Tako, He Tpeba rybut 13 Bua fa Cy MHOTM 3aKOHV HEN36EXHO
3aCHOBaHM Ha TepPMUHMMA Koju cy, Y Behoj unm maroj mepu, WNPoKo popmynmncaHu m
uvja Cy HTepnpeTauuja 1 NprMeHa nNuTarbe npakce.’

JaBHe BnacTu Mopajy Aa Aenyjy Kada “Majy 3aKOHCKy ob6aBe3y a TO UMHe. Y TOM KOHTEK-
CTy, ip»KaBa Mopa OCUrypaTu [ia jaBHY OpraHu Umajy notpebHe pecypce 3a NCnyraBarbe
CBOjVX 3aKOHCKMX obaBe3a MK nak notpebHa osnawherba 3a camocTanHo 06e36ehHu-
Bakbe TaKBUX pecypca (Ha NpumMep, JIOKaHU Nopesn).

Pa3no3u 360r Kojux jaBHe BnacTu KopucTe cBoja oBnawhera Mopajy oaroBapati pasno-
3uMma 360r Kojux cy fata osnawhera yTBpheHa 3akoHOM. JaBHe BnacTu He CMejy Kopu-
CTUTW cBoja oBnawhera CynpoTHO UMby 3a KOju Cy MM OHa nosepeHa. OBO MpaBuio
OHOCW Ce 1 Ha CTyauujy rae je oanyka agMUHUCTPATUBHOT OpraHa AoHeTa fa 3alTuTuy
HeKM ApYyry, a He jaBHU UHTepeC.

Kapa je opnyka 3aKoHUTa, TO 3HaUM fAa je OHa y CKnagy ca yCTaBOM [pXaBe, HheHNM 3aKo-
HMMa 1 Nof3aKOHCKNM akTMa. He Tpeba 3a6opaBunTy HY NpaBuna mehyHapogHor npaBsa
KOja y AprkaBama Koje Npunagajy T38. MOHUCTUUYKOM CUCTEMY MMajy HenocpenHy NpuMeHy
N NpefcTaB/bajy cacTaBHW A0 YHyTpallter npaBHOr nopetka. YnaH 16. YctaBa Peny-
6nuke Cpbuje* jacHo yTBphyje HenocpenHy nprmMeHy mehyHapoHux yrosopa n mehyHa-
ponHor obuuajHor npasa 1 yTBphyje xunjepapxujy npaBHux Hopmu. Tako ce n EBponcka

2 The Administration and You, A hanbook, Principles of administrative law concerning relations between individ-
uals and public authorities, Council of Europe, 2018, p. 9.
Malone v. the United Kingdom, npepctaBka 6p. 8691/79, npecyna of 2. 8. 1984, ctaB 68.

4 YcraB PC,,Cnyx6eHu rnacHuk Peny6nvike Cpbuje’, 6p. 98/2006.
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KOHBEHLMja O JbyACcKMM NpaBuMa (y Jarbem TekcTy EBponcka KoHBeHUuMja, KoHBeHUMja)
Hanasu ucnog YcraBa, anv n3Hag 3akoHa, 1 NpeAcTaB/ba BaXkaH M3BOP NpaBa, AOK Npakca
EBponckor cyga 3a sbyacka npasa (y gasbem Tekcty: Cya, EBponckn cyn) npyxa pene-
BaHTHO TyMauere oapeaada Koje ce ofHOCe Ha JbyfcKa U MakbMHCKa npasa.’ Cya Harna-
LaBa Aa NpaBHU OCHOB 3a AiOHOLLEHE ofyKe Mopa OMTY jacHO Ha3HayeH Kaja ce Bplue
jaBHa oBnawhera Ha ywTp6 npaBa nojegmHaua.®

Y npepmety Khan v. the United Kingdom,” EBponcku cyf 3a jbyfCKa NpaBa je cmaTpao fa
cy Bnactu YjegurbeHor KparbeBcTBa KopucTuie NpUCiyLHn ypehaj 3a TajHO CHUMatbe
Koju Huje 6ro KopuwheH ,Ha OCHOBY 3akoHa"y cMuCIy unaHa 8. EBporncke KOHBeHUMje O
JbYACKMM NPaBUMa, jep Huje NOCTojad CUCTEM KOoju 61 perynucao ynotpeby ypebaja, Beh
Cy OBO NuTame ypehreane cmepHuue MUHUCTapPCTBa YHYTPaLUHbUX MNOC/IOBA KOje HUCY
61ne 3aKOHCKM obaBe3yjyhe HUTU ANPEKTHO AOCTYMHE jaBHOCTU. Y KOHTEKCTY TajHOr Haj-
30pa jaBHUX BNIACTK, y OBOM Ciyydajy nonuuuje, Cya je yTBpAMO Aa fomahu 3aKoH Mopa fa
06e36e1 3aWITUTY Off MPOU3BOJbHOI Mellatba Y NPaBo MnojeauHua npema unady 8. Lra-
BULUe, 3aKOH Mopa Aa Oyze JOBOJLHO jacaH Aa nojeanHuMa NPY»Kn afeKBaTHY Ha3HaKy y
norneay oKOMHOCTU U YC/TIOBa MOA KOjMMa jaBHW OpraHu umajy npaBso fa npuberaBajy Tak-
BVM NPUKPMBEHUM Mepama.t

Y npegmety Prokopovich v. Russia,’ EBponcku cyq je yTBpAvO Aa je oaJfiyKa o npepacrno-
[enun apxaBHor ctaHa Tpehem nuuy npefcTaB/bana KpLieke unaHa 8. EBponcke KoHBeH-
Luje jep Hyije Mana nNpaBHU OcHOB y flomahem npasy. Cy je NnpoHawao Aa gomahu 3aKoH
O CTaHOBakby A03BO/bABA MCe/bere CaMo Y CTyyajy MoCTojakba 3aKOHCKOT OCHOBA 1 CaMo
Ha ocHOBY ogJyke cyaa. OBa ofpenba je npefcTaB/bana BaxHy npoueaypanHy rapaHuujy
NpoTUB apbUTpapHOr 1Cesbera N HYje NpU3HaBana nusyseTtke y Tom cmucny.'® CynpoTHO
ToMme, y npeameTy Xintaras v. Sweden,"' Cyq je yTBpAvo aa ofy3rmarbem BO3auke 103Bosie
nofgHocroLy npefcTaBke Huje AOLWNo Ao NoBpeae npaBa Ha MMOBKHY (unaH 1. MNpoTo-
Kona 6p. 1 y3 KoHBeHUWjy), jep je oHO NnpeasuheHo foMahiM 3aKOHOM 1 TEXUIIO je OCTBa-

5  Bupetu unaH 18, cTaB 3 YcTaBa, y Kom ce Kaxe: ,Oppenbe o JbyACKMM U MatbMHCK/M MpaBuMa Tymade
ce y KopucT yHanpehewa BpefHOCTM AEMOKPATCKOr ApYLITBA, carnacHo Baehum mebyHapoaHum
CTaHAApAVMA JbYLACKMX N MarbUHCKUX NpaBa, Kao M Npakcy MehHyHapoaHMX MHCTUTYUWja Koje Haa3upy
HXOBO CnpoBohete.”

6 BuipeTw, Ha npumep, Frizen v. Russia, npeacTtaBka 6p. 58254/00, npecyna og 24. 3. 2005. n Adzhigovich/Rus-
sia, npefcTaBka 6p. 23202/05, npecyna og 8. 10. 2009.

7 Khanv. the United Kingdom, npefctaBka 6p. 6222/10, npecyaa of 20. 12. 2011.

8 Wcitio, cTaB 26.

9  Prokopovich v. Russia, npepactaBka 6p. 58255/00, npecyaa oa 18. 11. 2004.

10 WUcido, cTaB 44.

11 Xintaras v. Sweden, npefctaBka 6p. 55741/00, opnyka of 22. 6. 2004.
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petby NpaBuiHe paBHOTEXeE 13MeRNy onwTer 1 NojeArHaYHMX MHTEPECA MOLHOCUOLA 3aX-
TeBa. Cyq je cMaTpao fa ykuaarbe herose caobpahajHe Ao3Bosie jecTe npefcTassbasio
OoMeTae ,CNIO60AHOr YXKMBakba UMOBUHE', anmn ce He MOXe CMaTpaTy JINLIEHEM VMO-
BUHe, Beh npe KoHTponom ynotpebe umosuHe.'> Mepa Huje 6vna apbutpapHa 1 nmana
je 3a uWb 3alWTUTY TPXKULWITA TaKCW BO3WMA 0f HEeoAroBapajyhnx Takcy KomnaHuja, Kao v
06e36eherbe NowwToBara BaXKHMX Npasuia 3a Aobuvjatbe 4O3BOMa (CNpeyaBatbe Bapatba
KfMjeHaTa Ha TaKCUMETPY, M3fjaBatbe pauyHa v c).

Y npepmety Stretch v. the United Kingdom,” nopHocunal, npefcraBke ce Xanvo faa je
nuweH moryhHocTn fa o6HOBYK 3aKyn Koju je opobpuna nokanHa ynpasa. Havme, nog-
Hocunal npefcTaBKe YroBOpMO je 3aKyn 3eM/buLiTa Ha PoK of 22 roguHe. [pema ycno-
BMMa 3aKyrna, MOpao je Aa 0 CBOM TPOLUKY noaurHe ogpeheHn 6poj 3rpaaa 3a naky nHAy-
CTpUWjCcKy ynoTpeby, Koje je Morao farbe fia M3fa y NoA3aKkyn. YroBop je cagp»aBao onuujy
3a 06HOBY 3aKyna Ha jow 21 roanHy. Mehytum, Kaga je nogHocunal, NpeAcTaBKe »eneo
[1a NCKOPWCTM NOMEHYTY Onuujy, HOBa JIOKanHa BacT je 3aK/byunsia fja je OHa HecaBeCHO
onobpeHa, na je ctora buna HeBaxxeha. Bnaga YjegureHor KparbeBcTBa 3ay3ena je cTaB fja
je BoKTpwuHa ultra vires npefcTaB/bana BaXKHy 3alUTUTY MPOTUB 3510ynoTpebe oenawhetba
o[l CTpaHe jaBHMX BNacTu Koje Aesyjy n3BaH HaANnexHoOCTV Koja UM je faTta no fomahem
3aKoHy. EBponckn cyg 3a jbyAcka npaBa Huje OCropmuo OBaj apryMeHT, anu je NpoHaLlao
Aa je nogHocKNaL NpeAcTaBKe CKNOMMO CNopasyM Ha OCHOBY KOT je MMao MoryhHocT npo-
ZyXetba poka 3akyna." HujefHa cTpaHa Huje 6una cBecHa Aa NocToju 1o KakBa 3akoH-
CKa npenpeka 3a yXuBarbe oBor npasa. [logHocunay, npeacTaBKe je HacTaBMo fa rpagu
Ha 3em/buITy, Nnahao KMpwujy NoKanHMM BAacTMMa 1 CKflanao nogsakyn ca Apyrum oco-
6ama Koje cy nocnoBarse y npoctopujama Koje je nsrpaguo. OunrnegHo je ouekmBao fa
he mohu fja 06HOBM YrOBOpP U HAaCTaBU Aa OCTBapyje KOpPUCT of 3akynHuHe. Cyq je Harna-
CNO [ja HaBefleHa JOKTPUHa ofpaxaBa BnafaBNHy 3aKOHa Y OCHOBW BENUKOr fena came
EBporcke KOHBeHLMje O JbyACKMM MpaBuma.

Y npeamety Lashmankin and Others v. Russia,'® Koju ce TMLAo orpaHuyetba Koje je HameT-
Hyna pycka agMUHUCTPaTUBHA Ciy»0a 0 MecTy, BpeMEeHY 1 HauMHY OpraHn30Bakrba jaBHUX
cKynoBa, EBponcku cyq 3a /byAcka npaBa je Harfacuo ia cy TO Ba’kHe KOMMOHEHTe CJ1o-
60pe okynbaha.'® Tako y criyyajeBrMa Kajia Cy BpeMe U MeCTo OKyM/baka NpecyfHn 3a

12 Wciuo, ctaB 4.

13 Stretch v. the United Kingdom, npepncTtaBka 6p. 44277/98, npecyna of 24. 6. 2003.

14 Wcido, cTaB 34.

15 Lashmankin and Others v. Russia, npepcTtaBke 6p. 57818/09 n ap., npecypa op 7. 2. 2017.
16  Mciuo, ctas 405.
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yyecHuKe, Hapef6a o NPOMEHUN BPeMEHa UM MecTa MOXe NpefCcTaB/baT CMETHY HUXO-
BOj c/1o6oaM OKyn/baha, Kao 1 3abpaHa roBopa, coraHa Uy TpaHcnapeHaTa.'”” Y oBom
CNlyydajy HaaneXxHu opraHu cy opbunu fa ogobpe nokauujy, Bpeme mnv HauvH n3soherba
jaBHOr cKyna Koju Cy nnaHupanu nogHoOCUoLM NpeAcTaBKe U NPeanoXuiu cy antepHa-
TUBHe JloKaLmje, Bpeme uim HauvH n3sohema. MogHocroun npefcTtaBky, cMaTpajyhn pa
npeano3n BRacTn HACY 61y NpumMepeHn CBPCY HIXOBOT OKYMibaka, Aorahaj cy y nort-
MYHOCTW OTKa3anu UM Cy OANyuYnInN Aa ra ofpxe Kako je npBOOMTHO MnaHWpaHo ynp-
KOC pU3KMKy ofj pacTyparba AeMOHCTpaLja, XanLiera v rorersa.'® Hekn of iiix cy 3ancTa
6uUnuM yxanweHu n ocyheHu 3a aiMMHUCTPATVBHE NpeKpLuaje. EBponcky cyq je npoHalao
fa 6u 6rno cynpoTHO BnajaBuHM Npasa Mo NuTarKYMa Koja yTMuy Ha OCHOBHa Npasa -
Kapfa 6y U3BpLUHa BNacT MMasa HeorpaHuyeHa aAncKpeLuroHa oenawhera. Y Tom cMucny
3aKOH MOpPa J0BOJbHO jaCHO Ha3HauUTU 06MM TaKBOT JUCKPELIMOHOT NPaBa 1 HAUWH Hero-
BOT BpLUeHba.

Y npegmety The Sunday Times v. the United Kingdom (6p. 1),'° nogHocunay, npefcTaBke,
no3Hate 6prTaHCKe HOBUHE, OCMOPWUO je 3abpaHy 06jaBibMBarba YiaHKa Koju je, mpema
HaBoAVMa BJlacTW, NpefcTaB/bao HEMOLITOBaME CYAa, jep OM yTMLao Ha akTyenHe npe-
roBope o pellaBary crnopa usmehy ctpaHa y cyackom npegmerty. Cryyaj ce 04HOCKO Ha
Ty>6e NpoTuB Npor3Bohaua f1eKoBa Koje Cy y3rmare TPyLHULE U KOjy Cy 036U/bHO HaluTe-
UV 3apasiby Aele. EBponcku cyp je pasmaTpajyhin oBaj cnyyaj nctakao aa cnepeha gsa
3axTeBa MPOMCTMYY U3 U3pasa ,nponucaH 3akoHom" NpBo, 3aKoH Mopa OUTK JocTynaH
jaBHOCTW: rpahaHm MOpajy 3HaTU Y KOjUM OKOSIHOCTMMA Ce 3aKOHCKa NpaBuia nprumetbyjy
Ha oppebheHu cnyyaj. Jpyro, HOpMa ce He MOXe CMaTpaTy ,3aKOHOM" YKOJSIMKO Huje dpop-
MyJiMcaHa ca AoBosbHOM npeumnsHolwhy fga omoryhu rpabaHvHUMa fa npeasuae, y mepu
Koja je pa3ymHa, OKONTHOCTU 1 nocsienLe Koje ogpeheHa pagra Moxe fia n3asose.”’ Te
nocneguue He Tpeba NpefBUAETM Ca anconyTHOM curypHolufy: MCKYCTBO NMoKasyje fa 1o
Huje moryhe. OneT, NaKo je N3BECHOCT BEOMa NOXesbHa, OHa MOXe YHETU NPeKoMepHY
KPYTOCT 1 3aKOH MOpa Aia ufe y Kopak ca NMpOMeHeHUM OKOJHOCTUMA. CXOQHO ToMe,
MHOIM 3aKOHU cagpke TepMuHe Koju cy, y Behoj nnm marwoj mepu, WwWnpoko ogpehenn n
yvje cy MHTeprpeTalmje 1 NpUMeHa NuTake npakce.?!

17 Bugetn u The United Macedonian Organisation llinden and Ivanov v. Bulgaria, npepctaBka 6p. 44079/98,
npecypa oa 20. 10. 2005, ctaB 103, kao v Disk and Kesk v. Turkey, npefictaBka 6p. 38676/08, npecyna og 27.
HoBembpa 2012, ctaB 31.

18  Lashmankin and Others v. Russia, ctas 407.

19 The Sunday Times v. the United Kingdom (6p. 1), npepacTaBka 6p. 50/1990/241/312, npecyna op 26. 4. 1979.

20 Mciuo, ctas 49.

21 WUciuo.
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1.2. Haueno jeqHakoCTy CTpaHaka

YnaH 3. Mpenopyke CM/Rec(2007)7 o no6poj ynpasu
1. JaBHe BnacT1 Mopajy AenoBaTu y CKnagy ca NpuHUMUMOM jefHaKoCTH.

2. OHe mopajy TpeTnpaTy nojeamHLEe Koju ce Hanase y C/IMYHOj CUTYyaumju Ha ciamnyaH
HauuH. OHU Hehe ANCKPUMUHMCATY NMLA MO OCHOBKMA, Kao LUTO CY MOJI, ETHUYKO
MOPEKNO, BepCKa Unu apyra yBepera. buno koje pasnukosare Mopa 6Utn objex-
TUBHO OMpaBAaHo.

Ynax 1. MpoTokona 6p. 12 y3 EBponcky KOHBeHLUjy

1. YXrBatbe CBaKor Nnpaea Koje 3akoH npegsuha mopa ce 06e36eanTy 6e3 ANCKpUMU-
Hauwje no 610 KOM OCHOBY, Kao LUTO je Mo, paca, 6oja Koxe, je3nK, BeponCroBecT,
MOSINTUYKO WSV APYrO MULLbEHE, HALMOHASIHO UK COLUVMjaNHO NOPEKOo, NoBesa-
HOCT C HEKOM HaL{MOHaIHOM MatbUHOM, MMOBVHa, pohetbe 1nv apyru cTaTyc.

2. JaBHe BIacTU He CMejy HU NMpema KOMe BPLUUTY AUCKPYIMMHALMjY MO OCHOBMIMA Kao
LUTO Cy OHU NMOMEeHYTUN y cTaBy 1.

JaBHe BnacTu He cmejy npefy3nmaTi page Koje npefcTaB/bajy HejefHak TpeTMaH noje-
[MHaUa HY HemocpeaHo HU nocpeaHo. OBO Cy yjeAHO 1 ABa OCHOBHa 06/MKa AUCKPUMU-
Haluje - gupeKTHa (BUA/bMBa, oOUnrnefHa) U NpUKprBeHa gUCKpMHaumja. Haueno jep-
HaKor MocTynarba Hanaxe Aa NnojeAnHLM KOju ce Hanase y CAMYHMM cuTyaumjama 6yay
TpeTMpaHu Ha clMyaH HaumH.To 3HauM a y>K1uBare 61o Kor npaBa Koje rapaHTyje 3akoH
Mopa 61TV AOCTYNHO CBMM NMLMMa 6e3 ANCKpYMUHaLMje No 610 KOM OCHOBY, Kao LUTO
cy non, paca, 60ja Koxe, jeanK, penuruja, NoAUTAYKO NN APYro MALbEHE, HALMOHANHO
WAV COLMjaJTHO NMOPEKII0, MOBE3aHOCT Ca HaLMOHAIHOM MakbMHOM, UMOBIHA, pohere nnu
Opyrv CcTaTyc, OCM aKo pasfivKa y TpeTMaHy Moxke 6UTn 0bjeKTMBHO onpaBfaHa. 3akoH
0 3abpaHun OMCKPYMUHaLMje nponucyje Aa je AUCKpPUMMHaUMja 3abpareHa No OCHOBY
cnepehnx KapakTepucTrKa: ,pace, 60je Koxe, npefaka, Ap»aBfbaHCTBY, HaLVOHAHO]
NPUNAZHOCTN U eTHUYKOM MOpPeKIy, je3nKy, BePCKUM WM NONUTUYKUM yb6eherbuma,
nosy, poay, POAHOM NAEHTUTETY, CeKCYaslHOj OpujeHTaLunjy, MONHUM KapakTepucTukama,
HVBOY MpPWXOAa, UMOBHOM CTakby, pohery, reHeTCKMM OCOBEHOCTVMA, 34PaBCTBEHOM
CTaky, MHBANUANTETY, 6payHOM 1 MOPOANYHOM CTaTyCy, oCyHBaHOCTU, CTaPOCHOM 106y,
nsrnegy, YIaHCTBY Y MOAUTUYKUM, CUHAUKANHUM U APYrUM OopraHu3auuvjama u gpyrum
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CTBapPHMUM, OAHOCHO NMPETMNOCTAB/bEHMM JIMYHUM CBOjCTBMMA"? [laKkne, jaBHe BlacTu He
CMejy ANCKPUMUHNCATX NojednHLEe HY NO jedHOM of HaBefieHNX OCHOBA, Kako TO Mpown3-
na3u u3 ynaHa 1, NMpoTtokona 6p. 12 y3 EBponcky KOHBEHLU]jy O JbyACKMM NpaBrMa. Mpema
TOMe, rae Cy iBa UK BULLE CJlyYaja 06jeKTUBHO MCTa, jaBHU OpraHu Mopajy npema wuma
NOCTYNaTu Ha UCTW HAYMH.

EBporncka KOHBeHLMja O JbyACKMM MpaBMMa He 3abpatbyje pasfivke y nocTynakby rnog
YC/IOBOM fAa Ce 3aCHVBajy Ha O0jeKTVBHOj MPOLEHN PA3NINYNTUX YNHEHNYHUX OKOJTHO-
CTV 1 aKo je MOCTUrHYTa MpaBMYHa paBHOTeXa M3Mely 3awTute MHTepeca 3ajefHuLe
M MOLITOBakba Mpasa 1 c1obofa nojefrHua Koju Cy rapaHToBaHW EBPOMCKOM KOHBEH-
umnjom. JpxxaBe yrosopHuue KoHeeHuuje yxunBajy ogpeheHo nome cnobogHe npoueHe
ouemnyjyhn fia N1 1y Kojoj Mepuy pasnnke y MHaue CIMYHUM CUTyalmjaMa Mory onpasaati
pa3nuky y TpetmaHy. Oncer cnobofHe npoLeHe Baprpa y CKiagy ca npeamMeTom 1 n3He-
TUM YMHbeHnLama, Npu Yemy Tpeba HarnacuTu fia je OH BpeMEHOM CBe Makby jep ce 'y Be3u
ofpeheHnx nNuTaka CTBOPMO N EBPOMNCKM KOHCEH3YC, Kako To npeasuha EBponcku cypn
3a JbyAcKa npaBa (MMTame NpaBHOr NMpr3Haka HOBOT UAEHTUTETa HAKOH onepawuje noT-
BphH1Bara Nosna, NOPOANIbCKOT OACYCTBA 3@ MajKy 1 oua 1 Cn).

Haueno jegHakor nocTynara He cripeyasa jaBHe BNacTu la BDEMEeHOM Hanpase pasfnky
y TPeTMaHy nojefrHaua Kao pe3yntaT MpoMeHa A0 KojuX je AOWO Y agMUHUCTPATUB-
HOj NOAUTULM W NpPaKcK, Nof yC/IOBOM Aa Cy TakBe MpomeHe 06jeKTBHO onpasfaHe.”
MehyTunm, jaBHe BnacTv Mopajy y3eTu y 003up YrkbeHnLy fia HEKM NojeAnHLM MOTY UMaTK
NermTMMHa o4YeKnBarba UM Cy CTeKN NernTMmaH MHTepec Kao pesynTart paHuje nonu-
TUKe UM NpaKce, a Kafa jaBHKW opraH ofjyyun fa NPoMeHu NoANTUKY UK Npakcy, Beoma
je BaxHO fa o Tome yHanpep obaBecTu jaBHOCT. OBO je npumep TpaHCNapeHTHOr NoCTy-
nakba opraHa jaBHe BacTu.

BaXkHO je HarnacuMTy Aa NpUHUMN jeAHaKOCTW NOApa3ymeBa Aa Aeuy y oAHOCKMMa ca jaB-
HUM BnacTMma Tpeba cMaTpaTty U TPeTUPATU NYHOMPABHMM HOCMOLUMMA NpaBa, Koja 1x
OCTBapyjy Ha HauMH Koju y3rMa y 0631p HUXOoBY cnocobHocT aa dopmmpajy 1 nspase
CBOje CTaBoOBe (MapTuuunaumja gele), NpemMa OKONHOCTUMA CBaKor cJlyyaja MoHaoco0.
Y CBMM aKTMBHOCTMMA KOja ce TU4y feLe jaBHe BacT! MOpPajy OCUrypaTu 3aluTUTy Haj-
6orber nHTepeca peteta. OBO jacHO Npou3asu 13 unaHa 2. ctas 1. KoHBeHUwje o npaBrma

22 YnaH 2. cTaB 1. 3aKoHa o0 3abpaHu anckpumMmuHauuje,,Cny>kbeHn rnacHunk Penybnnke Cpbuje’, 6p. 22/2009 n
52/2021.

23 The Administration and You, A hanbook, Principles of administrative law concerning relations between individ-
uals and public authorities, Council of Europe, 2018, p. 12.
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JeTeTa, anu 1 13 npakce EBponckor cyaa 3a jbyacka npasa.?* Y cnyyajeBuma Kaga je aete
cnoco6bHo fla popmurpa ConcTBeHe CTaBOBe, OHO 61 Mopano fa byae y moryhHocTu aa nx
cnoboaHO M3paxaBa, C AyKHOM MaXXHOM Koja ce [aje TakBUM CTaBOBMMA, y3umajyhn y
0631p [EeTeTOB y3pacT 1 3peNiocT.?

MpuHUMN jegHakoCTV NofpasymeBa 1 jeAHAaKOCT CTpaHaka y NocTynKy Koju ce BOAM, Koju
je meo wuper KoHLUenTa npaBa Ha NpaBUYHO cyhere, y KOHTEKCTY YnaHa 6. EBponcke KoH-
BeHUuje. MNocToje O6pojHe cuTyauuje y Kojuma je yTBphHeHo fa NocToju HejeAHaKoCT CTpa-
HaKa Y MOCTYMKy, @ Y KOHTEKCTY YNpaBHMX MOCTYNaKa, To Moxe O1TK Kafa je noctojana
3HauajHa NPeHOCT jelHe CTPaHKe y Nnorneny npuctyna pesieBaHTHUM MHbopmaljama®
WNK Cy pa3no3u Koje je Npy»mno ynpasBHU opraH 6unm KpaTtko o6pasnoxeHun, HejacHY nnu
npeLnpoku, 36or vera je cTpaHka oHemoryheHa fia ux ocnopu?” nnm cTpaHKa Huje nMana
npaeBHy nomoh Kako 6u epeKTUBHO NpeacTaBmia CBOj Cllyyvaj.®

Y npegmety Zarb Adami v. Malta,”® nogHocunay npeactaBke ce Xaauo [a je HauMH Ha
Koju My je nopoTa 6una HameTHyTa 61O AUCKpUMUHATOpHe npupoge. Hamme, og 1971.
roguHe nogHocunay npeacTaBke je CTaB/beH Ha CMcak NOPOTHMKA Ha Mantu n Ha Tom
cnucky je octao go 2002. roguHe. N3mehy 1971. n 1997. rognHe CNyXumo je Kao nopoT-
HUK Y TPY pasnnumnta KpMBMYHa NOCTyMNKa. Kaga je MOHOBO NO3BaH y NOPOTY, HUje ce ofa-
3BA0 Ha No3uB, 360r yera je Ka)krbeH HOBYAHOM Ka3HOM Y n3Hocy of 240 EYP. Cmatpao je
[a je u3peyeHa HoBYaHa KasHa 6una ANCKPUMUHATOPHA, jep »eHe H1CY bune n3noxeHe
OY>HOCTVMa NOopOoTHMYKe cnybe. OH je NoKas3ao fa Ccy y NPOTeKNuxX neT roguHa camo
3,05% eHa cnyxuse Kao NOpPOTHMLE, 3a Pa3nnky o 96,95% mywkapaua. EBponckn cya
jeuctakao ga, kaga Heka NoNMTIIKa K OMLWITa Mepa Ma HecpasmepHO WTeTHe edekTe Ha
onpeheHy rpyny, He Moxe ce nopehu fa ce ToO cMaTpa AUCKPUMUHATOPHKM, YaK MaKo Huje
61no nocebHo ycmepeHo Ha Ty rpyny. Cya je, Aarbe, Harnacuo fa AMCKPYMUHALMja 3Hauu
pasnuuunT TpeTMaH nojefiuHaLa Koju cy y peneBaHTHO CIMYHUM C1MTyauurjama, 6e3 objek-
TVMBHOT 1 pa3syMHOr onpasAakba. Tamo rae noctoju pasnvka y TpeTMany, npegyseTe akuyuje
MOPAjy TEXUTW TETMTUMHOM LinSby U MOpa NOCTOjaTn ,pa3yMaH OfHOC NPONOPLNOHAIHO-
CTV n3mehy ynotpebrbeHnxX cpeficTaBa 1 Linba Koju ce »Kefn ocTBapuTn.”

24 Bupgetu, Ha npumep, Maslov v. Austria [GC], npeacTaBka 6p. 1638/03, npecyna og 23. 6. 2008.

25  BwupeTn unaH 33. 1 unaH 12, ctaB 4. KoHBeHUuje 0 npaBMMa aeTeTa.

26  Yvonv. France, npepcTtaBKa 6p. 44962/98, npecyna og 24.7.2003, ctas 37.

27  Hentrich v. France, npepctaBka 6p. 13616/88, npecyna of 22.9. 1994, cta 56.

28  Steel and Morris v. the United Kingdom, npepacTaBka 6p. 68416/01, npecypa og 15. 2. 2005, cTaB 72.
29  Zarb Adamiv. Malta, npefictaBka 6p. 17209/02, npecyaa og 20. 6. 2006.
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Y Hdmdldinen v Finland,* ¢uHcKa gpaBfbaHKa poheHa je Kao myuwkapau. Y 6paky je
nobuna fete, a HaKoOH ceflaM roAWHa je NoABPrHyTa onepauuju npunarohasara nona.
HakoH Tora, teH N1MYHM 6poj HMje Morao fla ce NPOMEHM Kako 6y ce y cny>k6eHrM JOKy-
MEHTMMa Ha3HauMo EeHCKM MOoJ1, OCMM aKo HeHa cynpyra He 6u npucTana aa ce bpak npe-
TBOpPM Y rpah)aHCcKo NapTHePCTBO (LUTO je OHa oAbwMIIa ia yurHM), UK ako ce nap passege.
Map je xeneo fa ocTaHe y 6paKy jep je pa3Bof 610 NPOTUB HUXOBUX BEPCKMX YBEPEHA U
cmaTpanu cy fa rpahaHCcKo MapTHEPCTBO He Mpy»a hUXOBOM eTeTy UCTU CTeNeH curyp-
HoCTU Kao 1 6pak. Ctora je opgbujeH 3axTeB rocnohe XamanavHeH fia ce pernctpyje Kao
KeHa y JIOKaJIHOM MaTMYHOM ypefy. beHa Tyx6a YnpaBHOM cyay npoTuB ofbujarba Aa
je perncTpyjy Kao »keHy ofibujeHa je ¢ 06pasnoxereM Aia 3aKOH KOjui Ce OAHOCU Ha MoT-
BphHMBare Mona TpaHcceKcyanala Huje MMao 3a Hamepy fla NMPOMEHU YMhbeHuLy fa ce
Camo MyLUKapaL, 1 >KeHa MOry BeHUYaTu npema GpUHCKOM 3aKOHY. BpXxoBHM ynpaBHM cyq je
on6uo teHy xanby. PasmaTtpajyhu oBaj cnydaj, EBponcku cyg je yTBpavo aa oBae HeMa
OVCKpUMMHaUWje 1 aa unaH 12. EBponcke KOHBeHUMje NpeacTasba lex specialis npaBy Ha
6pak. [pyrum peunma, oH ocMrypaBa OCHOBHO MpaBO MyllKapala M XeHa fa 3ak/byue
6pak U 3acHyjy nopoguuy.’’ Takohe, Cya je uctakao ga unax 8. EBponcke KoHBeHUuje He
Moe OUTM TymaueH Tako fla Hamehe 06aBe3y p»aByW YroBOPHULM fla NPU3HA UCTOMNOS-
HMM NapoBKMa NpaBo Ha 6pak.? Cyx je nocebHO y3eo y 0631p Aa PUHCKO NpaBo Aaje nog-
HOCUTe/bKIM NpeAcTaBKe TPy MOryRHOCTI: fla OAPXN status quo n ocTaHe y BpaKy, Te Tone-
puLe HenpujaTHoCTK 360r Tora wTo he joj octaTn ngeHTUdMKaLMoHN 6poj 3a MyLLIKapLie;
KOHBepTYje 6paK y perncTpoBaHO NapTHEPCTBO Y3 carflacHOCT Cynpyre; 1 pa3sege ce.®

1.3. Haueno 06jeKTMBHOCTM 1 He3aBUCHOCTH

YnaH 4. Mpenopyke CM/Rec(2007)7 o no6poj ynpasu
1. JaBHeBnacTMbuTpebano fanenyjyycarnacHoCTy ca npyHUMNOMHENPUCTPACHOCTY.

2. OHe 6u Tpebano fa nocTynajy objekTmBHO, UMajyhn y BUay camo nuTama Koja cy
BaXKHa 3a OAJlyuMBarbe.

3. OHe He 6u Tpebano ga nocTynajy ca npegpacyfama.

30 Hdmdldinen v. Finland, npepnctaBka 6p. 37359/09, npecypna og 16.7.2014.
31 MWciuo, ctaB 96.

32 Uciwo, ctaB 71.

33 WUciwo, cT.76-78.
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4. OHe 61 Tpebano pa obe3bese fa jaBHY CNyxO6eHMLM 06aBIbajy CBOje AYKHOCTY Ha
HenpucTpacaH HauuH, 6e3 0631pa Ha HUXOBA JIMUHA yBEepPetba UK NHTepece.

Mpunuyun 13. Mpenopyke R (2000) o craTycy jaBHuX cnyx6eHnka y EBponu

Y3 ay>KHO MoLUTOBakbe NpaBa CBUX rpahaHa, jaBHKUM cnyxbeHnuumMa ce Hamehy nHxe-
peHTHe obaBe3e y BpLUeky HIUXOBUX jaBHUX GyHKUMja. OHe yKibyuyjy, n3mehy ocTa-
7lor, NOLWITOBake BfaflaBUHE 3aKOHA, OJAHOCT AEeMOKPATCKMM UHCTUTYUMjaMa, ANC-
KpeLujy, HeyTpasHOCT, HeMPUCTPACHOCT, Xujepapxujcky nogpeheHoCT 1 NoLwToBame
jaBHOCTV 11 OATOBOPHOCTH.

Mopen Tora, Kako 6w ce ocurypano fa cy cnyx6eHuum y noTnyHocT nocseheHu
CBOjUM jaBHUM dyHKLMjama 1 n3beraBajy Cykob MHTepeca 1 Kopynuujy, jaBHM Cly»-
6eHuLM Mory 6UTV NOABPrHYTM ogpeheHNM orpaHnyerbuma y Be3m ca gpyrm nocno-
BUMa, Nnn obaBrbarbem nnu yyewhem y oapeheHnm akTMBHOCTUMA.

Haueno 06jeKTMBHOCTM U He3aBUCHOCTM NoapasymeBa fa ce y3umajy y 063up cBu dak-
TOpW KOju Cy pefieBaHTHY 3a JOoHOLLere ogpeheHe ynpaBHe oasnyke jaBHor opraHa. Oak-
TOPW KOjW HUCY pefieBaHTHM MOpPajy OUTH NCKIbyUYeHU 13 pa3MaTpatba. Ha ynpasHy ognyky
He cMejy yTvUaTV NIMYHU MHTEPeCK WU Npeapacyfe jaBHOr Ciy>KO6eHrKa Koju JOoHOCK
ofnyky. Yak 1 Hajmarba NpUCTPacHOCT ce mopa n3behun.

JaBHe BnacT! uMajy ofroBOpHOCT Aia OCUrypajy Aa HUXOBU CIYXOeHUUM U3BpLUaBajy
CBOje AY>KHOCTW Ha HeMpucTpacaH HauunH, 6e3 063Mpa Ha MXOBa NINYHA yBepeHba U UHTe-
pece.** HujegHo cnyx6eHo nuue He cMe Aa OyAe yKIbyYeHO y JOHOLLEHE YIPaBHE Of/1yKe
Koja ce Tuye HeroBor GrHaHCKJCKOT UM HEKOT APYror JIMYHOT UHTepeca WK MHTepeca
Herose nopopauLe, npujatesba, passegeHor cynpyxHuka v cn.® Takobhe, jaBHU cnyX6eHUK
He 61 cmMeo fa yyecTByje y ofJlyunBatby Mo GMI0 KOjoj »Kanbu NpoTuB ynpaBHe ofyKe
KOjy je AoHeo.

LtaBuile, jaBHU cnyXO6eHULM NOANEXY UHXEPEHTHUM 0baBe3amMa y N3BpLUaBakby CBOjUX
jaBHUX PyHKUMja. Te 0baBe3e yKibyuyjy AUCKpeLnjy, OArOBOPHOCT, HeYTPanHOCT U, reHe-
pasiHo, NojanHOCT Npema AeMOKPATCKM MHCTUTYLIMjamMa 1 MOLUTOBakY BlafiaB/HE Mpasa.
Kako 6u ce nsberao cykob MHTepeca U Kopynuwuja, jaBHU cny>kbeHnuy mory 6utn nog-
NOKHW OrPaHMYeHy BE3aHOM 3a Jpyri Nocao 1 yyewhy y NOAUTUYKAM aKTUBHOCTMMA.

34  The Administration and You, A hanbook, Principles of administrative law concerning relations between individ-
uals and public authorities, Council of Europe, 2018, p. 14.
35  Ucwo.
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Y npeamety Ahmed and Others v. the United Kingdom,*® kako 61 3agp»anu cBoja pagHa
MecTa Ha JIOKaJIHOM HVBOY, MOAHOCUOLM NpeaCcTaBKe Cy Mopanu fa ce OApPeKHY CBOj/X
NOMUTUYKMX aKTUBHOCTU. TBPAMAM Cy Aa Ce TMe, M3Mehy OCTanor, KpLUK HrXOBO NPaBo
Ha nyHo yuewhe y n36opHOM npoLecy, Koje je rapaHToBaHo unaHom 3. MpoTokona 6p. 1
y3 EBponcKy KoHBeHLMjy 0 JbyacKiM NpasumMa. EBponcku cya 3a Jbyacka npasa Huje yTBp-
VO KpLuetbe, NpuxBaTajyhu ga cy orpaHuyerba Ciykuma JermTumHoj cBpcu 06e3behu-
Batba MOSINTMYKE HEMPUCTPACHOCTU APXKaBHMX cNy6eHrKa. Cya je npBo NpoHalao Aa
je ogpeheHn 6poj cTapujnx NOKaNHUX JPXKaBHUX CNyX06eHrKa 61o n3noxeH ydyewhy y
ofpeheHM 06nnuUMMa NONUTUYKE aKTUBHOCTM Koje Cy MOTJie Aa yTUYY Ha HMXOBY HEMpPU-
cTpacHocT. OBa Mepa je CNyXuna ocTBapekby NErMTUMHOT Liba - a 3alTUTW Npasa gpy-
MX, OAHOCHO 3alUTUTN JeNOTBOPHE NMONUTUYKE fAeMOoKpaTuje Ha NoKanHoM HrBoy. Mepa
je buna n HeonxofHa y AEMOKPATCKOM APYLUTBY, jep je buna ycmepeHa Ha naxsbueo gedu-
HVCaHe KaTeropuje cTapujux cny>k6eHmKa Koju cy ob6aBsbanu By>KHOCT KOA KOjuX je nonu-
TUYKa HeNpUCTPacHOCT buna Beoma BaxkHa.

N cam Cya mopa BOgUTU pauyHa Aa He AOHOCK OffyKe Koje Cy AMCKPUMMHATOPHE No
CBOjOj MpUPOAU, Kao 1 Aa n3berHe ctepeoTune ¥ Npeapacyne Koje Mory yTuiuati Ha
oanyuyrBatbe. OBO je noce6HO AoLwwso Jo vu3pakaja y npeamety Carvalho Pinto de Sousa
Morais v. Portugal 3 Y Tom npegMeTy je fOHETa OfJlyKa O CMakbetby U3HOCA HeMaTepujasiHe
LTeTe Koju je NPBOOMTHO AOAE/bEH »KEHU Koja je 6una XpTBa MeanLMHCKe rpeLlKe, LWTo
je poseno fo 6050Ba 1 HeCNOCOOHOCTM fia Ma MHTMMHe ofHoce. [la 6u onpaBao oBo
CMaretbe, BpXoBHU ynpaBHU Cyf Ce OC/IOHMO Ha UMHbeHMLY [a je MofHOCUTE/bKa Mpea-
cTtaBke Beh umana 50 rogvHa v aBoje ogpacne gee. Cyq je y obpasnoxery ofjlyke HaBeo
[la 'y Tom o6y CeKCyanHoCT Huje TONMKO BaxKHa Kao Kof mnabux ocoba.® Takohe je HaBeo
[a je NnogHocuTesbKa npeAcTaBke Tpebano camo fa OpriHe O CBOM MyXy, C 003UPOM Ha
y3pacT geue. EBponcku cyp je yTBparo Aa je y ABa NpeTxofHa MocTyrnKa Koje cy nokpe-
HYN1 NaumjeHTy MyLLKOT nona of 55 1 59 roguHa 36or nekapcke rpeluke, fomahu cyn cma-
TPao Aa je uikeHuLa fa MyLLKapLy BULLE He MOTY [a Majy HOpMasiHe MHTIMHe ofHOoCe
YTULIANIO Ha HMXOBO CaMOMOLUTOBarbe W Pe3ynTupasno ,jakuM MeHTalHUM wokom” 6e3
0631pa Ha mwurxoBy ctapocT.® Kao wro je Cya npumeTno, oBfie nNutare Huje 6uno pas-
MaTpatbe CTapOCTU UK MoJa Kao Takeor, Beh npeTnoctaBka Aa cekcyanHocT Huje 6una
TONMKO BarkHa 3a NefeceToroguilky Majky Aoje feue. Ta ce npeTnoctaBka 6asvpana Ha
TPagnLMOHANHOj UAEjM O KEHCKOj CeKCYasTHOCTK, KOja je Y CYLUTUHM NoBe3aHa ca CBPXOM

36 Ahmed and Others v. the United Kingdom, npepnctaska 6p. 22954/93, npecyaa of 2. 9. 1998.
37  Carvalho Pinto de Sousa Morais v. Portugal, npepctaBka 6p. 17484/15, npecyna og 25.7.2017.
38 MUciwo, cTas 52.

39  MUciwo, cTas 55.
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pabatba AeTeTa ¥ CaMVM TUM UTHOPWCana je teHy GU3NYKY 1 NCUXOMOLLKY BaXKHOCT 3a
CaMOVCTYHEHE XeHe. [lpyrim pedriMma, BpXoBHY ynpaBHU Cyf je N3Heo onwTy npeTno-
CTaBKy 6€3 MoKyLlaja Aa carfefa HeHy BaIMLHOCT Y KOHKPETHOM Ciyyajy.*® YTBpamBLIM
KpLuiere unaHa 14.y Be3u ca unaHom 8. EBporicke koHBeHuuje, Cyq je 3aK/byumo fia cy CTa-
POCT 1 Nnos nogHoCUTesbKe npeacTaBke 6unv ognydyjyh daktopm y foHoLwwey ofyKe.

1.4. Haueno cpasmepHoOCTH

Ynau 5. Mpenopyke CM/Rec(2007)7 o no6poj ynpasu
1. JaBHe BnacTu Mopajy nocTynaTu y cKfiaay ca npuHLMNOM Cpa3sMepHOCTH.

2. OHe 6u Tpebano aa Hamehy mMepe Koje yTnuy Ha NpaBa UM UHTepece nojeanHala
CaMO Kaja je TO HEOMXOAHO U Y MepU Y KOjoj Cy Mepe HeonxopHe fa 6u ce ocTea-
PVIO >KeSbeH! Lb.

3. Kog Bpluerba AncKpeunoHux osnawhena, Bnactu 6m Tpebano ga ofpe oaro-
Bapajyhu 6anaHc nsmebhy 6uno Kor wreTHOr edeKTa Koju UXOBa OfjlyKa Mma Ha
npaBa uUnu nHTepece nojeArHala 1 unuba Kojem Texke. HujegHa mepa Kojy foHoce
He cMe 6UTK NpeTepaHa.

MprHUMN NPONOPLMOHANHOCTY jecTe jefaH Of OCHOBHUX NPUHLMMa KOju MPOXKMMa camy
EBponcky KOHBeHUMjy O /byACKUM MpaBvMMa M NpefactaB/ba HajBaXkHWjU efleMeHT KOf
yTBphMrBama fa v je ApxKaBa npekopaynna rpaHue ceojux opnawhera Kaga je nocry-
nana Ha ofrosapajyhn HauuH. [lpyrum peyrima, NPUHLMN CPa3MePHOCTMN je BaxaH 3a
0enoTBOPHY 3aWTUTY JbyACKMX NpaBa. Mepa Kojom ce orpaHnyaBajy JbyAcka npasa Mopa
61TV HeonxofHa, bnaroBpemMeHa 1 pPasyMHO onpaefaHa y cBakom cnyuajy.*! Tako, npasa
N NHTepecy nojeariHLa Mory 61TV orpaHUYeHn camo Kaja je NoTpebHO 3aWTUTUTK jaBHU
MHTepecC 1 Kaja je 3aj0BObeHa MpaBMyHa paBHOTEXa M3Mehy onwTer nHTepeca 3ajea-
HMLe 1 3alTUTe OCHOBHKX NpaBa nojeamnHaua.

Haueno nponopumnoHanHocTn hie 61UTK NpekpLueHo Kaga:

1) He noctoju pasymaH ogHoc usmehy Unrba Kojem ce Texu 1 cpefcTBa n3abpaHor 3a
HeroBo noctmsarbe. brino Koje orpaHnyetrbe M Melware y npasa nojeanHLa Mmopa

40 MWcido, cTaB 52.
41 Kristina Trykhlib, The principle of proportionality in the jurisprudence of the European Court of Human Rights,
EU and Comparative Law Issues and Challenges Series, issue 4, p. 129.
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6utn ofrosapajyhe n CTporo HeONnxo4HO, NPU YemMy Hema anTepHaTUBHUX Mepa
KOj/Ma ce Mare 3aJiMpe y CyLITUHY camor npaBa. 3abpaHa ynoTtpebe npekomMmepHUX
cpepncTaBa obaBesyje jaBHe BMacTy Ha ynoTpeby camo OHUX KOja Cy HeOMxodHa 3a
NocCTU3ake XeJbeHor pe3ysTaTa.

2) He nocTojn pazymaH ofHoC n3mehy orpaHuyera HameTHyTOr NojefMHLY U1 jaBHOT
WHTepeca Koju Tpeba 3awTntuTi. Havme, TakBO orpaHnYeHe HaMeTHYTO NojefnHLY
ce Mopa pa3yMHO OJHOCUTU Ha KOPUCT KOjy Y>KMBa jaBHOCT.*

MprHUMN cpa3mepHOCTU je NCTOBPEMEHO 1 MHTerpanHo opyhe y pykama cyauje, Koju ce
NPWIVKOM peLlaBara cropa obmyHo 6aBun pPasnnunTM JbyACKMM NPaBMMa, Kao 1 nHTe-
pecrma, yKibyuyjyhn npriBaTtHe 1 jaBHe, Koju ce MeHyco6HO CyKobs/baBajy. Y TakBum chy-
yajeBMMa, Kako 61 MOCTUrao NpaBUYHY PaBHOTEXY, CyAnja Bara Ta NpaBa U MHTepece U1, Ha
Kpajy, fiaje NpegHOCT jeHOM Of HbUX. Y CBaKOM Clyyajy, CyAcKka ogslyka Mopa 6utmn pas-
yMHa 1 npasuyHa.”* Camo Tymauerbe 1 aprymeHTaumja Cyaa 3aBucu op nocebHor Tmna
npaBa 1 MHTepeca Koju Cy y MuTary, Kao 1 YMkbeHuLe [a /M NOCTOju KOHCeH3yC Mehy
OpxaBama unaHunuama Caeta EBpone y Be3un nuTama 0 Kojuma oanyudyje EBponcku cya.

Y npepmety Hutten-Czapska v. Poland,** EBponcku cyg ce 6aBvo nuTakbem npaBryHOT
6anaHca usmehy MHTepeca 3akynogasala 1 onwTer nHTepeca 3ajegHuue. Haume, nop-
HoCuTesbKa npepacTaBke je jegHa og 100.000 3akynogasaua y [MorbCKkoj Koju cy Tpnenu
nocnepuLe pecTpMKTUBHOI CUCTEMa KOHTPOJE 3aKyra, Of Yera je KopucT umasno nmehy
600.000 1 900.000 3akynata. OBaj cucTeM je 0CcTao Kao Hacriehe KOMYHUCTUUKOT pexinma,
a HaMeTao je HK3 OrpaHNYeHa, MOCEOHO HUCKY LieHy 3aKynHUHe 1 HemoryhHoCT n3bopa
3akynua. EBponcku cyp je Harnacro aa cBako omeTarbe NpaBa Ha UMOBMHY Mopa fa byge
He caMO NIerMTUMHO M y onwTemM UHTepecy, Beh 1 cpa3MepHO y cMUCY ynoTpebrbeHmx
CpeAcTaBa v Luiba Kojem ce Texun.** Cyq je yTBpAMO Ja je CBOjCTBEHO Y Lenoj EBponckoj
KOHBEHLMj1 O JbYACKMM MpaBMMa yCNocTaB/bakbe NpaBnyHe paBHoTeXe n3mehy 3axTeBa
Of onwiTer MHTepeca 3ajefHuLe 1 3axXTeBa 3alUTUTe OCHOBHMX Npasa nojeauHua. Cyg je
CMaTpao fa Cy MosbCKe BNACTU HaMETHYJE ,HeCpa3MepHO 1 nNpekomepHo ontepehere”
Ha NOJHOCUTESbKY NPeACcTaBKe, LUTO He MoXe Aa Oyae onpaBaaHo 6UI0 KakBUM NErMTUM-
HUM MHTEepPEeCOM 3ajegHuLe.*

42 The Administration and You, A hanbook, Principles of administrative law concerning relations between individ-
uals and public authorities, Council of Europe, 2018, p. 15.

43 Kristina Trykhlib, p. 129.

44 Hutten-Czapska v. Poland, npefcraBka 6p. 35014/97, npecypna op 19. 6. 2006.

45  Wciuo, ctaB 167.

46  Wciuo, ctaB 168.
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Takohe, y Xintaras v. Sweden,* EBponcKu cyp 3a JjbyAcKa npasga je yTBpAno Aa ofy3rmare
BO3auKe [03BOJIe MOAHOCKOLA NPeACTaBKe HUje OB A0 Kplueha HheroBux MMOBUH-
CKMX NpaBa npema unany 1. MpoTtokona 6p. 1 y3 EBPONCKY KOHBEHLWjY O SbyACKUM Npa-
Buma. Cyp je NpoHallao fa je ogy3vMatrbe Bo3auke fo3Bone buno npeasuheHo gomahim
3aKOHOM U TUMe Ce TEXWIO0 OCTBapery NerMTUMHOr Lba O YCNoCTaB/bakby MpaBuyHe
paBHOTeXe 13mehy onwTer HTepeca WBeACKOT APYLUTBA U NOjeMHAaYHNX MHTepeca noa-
HocCKoLa 3axTeBa.

1.5. Haueno npasHe cUrypHoCTH

YnaH 6. Mpenopyke CM/Rec(2007)7 o no6poj ynpasu
Haueno npaeHe curypHocTn nogpasymesa cnegehe:
1. JaBHe BnacTy 61 Tpebano fa fenyjy y cKknagy ca nprvHUUNOM NpaBHa CUMYPHOCT.

2. He cmejy npepy3nmMaTti HAKaKBe peTpoakTUBHE Mepe, OCMM Y OKOJTHOCTMMA Koje Cy
npasBHO onpaspaHe.

3. He cmejy ce mewwaTn y cTeyeHa NpaBa 1 KOHayHe npaBHe cuTyaluje, OCMM Kaga je
TO HEOMXOAHO Y jaBHOM UHTepecy.
Ynax 21. Mpenopyke CM/Rec(2007)7 o po6poj ynpaBu
N3meHe nojeanHayHnX ynpaBHUX oayKa

JaBHe BnacTn mMory M3ameHuTU Wiav NOHULLTUTY NOjeAuHAYHe YrpaBHe oasnyKe y jaB-
HOM UHTEpPECY akKo je NoTpebHo, anu, YnHehu To, oHe Tpeba Aa y3my y 0631p npaBa 1
MHTepece nojeanHaua.

MpaBHa CUrYpPHOCT je Of CYLITMHCKOP 3Hauyaja 3a MOBEPEHE jaBHOCTW Y MPAaBOCYAHM
CUCTEM W BNafaBWHY MpaBa 1 MaKko CJIOXKEH MNojam, MoXe ce AeprHUCaTh Kao ,Mpeasu-
L/bVBOCT CYACKMX OAJTyKa"*® [oMeHYTO Hauyesio YCKO je MOBe3aHo ca HauyenoM 3aKOHUTO-
CTU, Kao 1 Ca HayenloM npefBuabmMBoCcTy. NpaBHA CUrypHOCT Takohe 3axTeBa Aa 3akoH

47  Xintaras v. Sweden, npefcraBka 6p. 55741/00, npecyaa op 22. 6. 2004.
48  Fabio Ulhoa Coelho, Legal Certainty and Protection of the INvestments: Comparative Perspective, Interna-
tional Journal of Insolvency Law, Vol. 1, 2017.




OcHoBHa Hauena ynpaBHO-CyACKOT MOCTYMKa 1 NPoLiecHa NiTaka 25

6yne jacaH, NnpeuusaH 1 NpeaBUANB, Tako fa NojeAVHUM Pa3ymejy LiTa jaBHe BacTU oYe-
Kyjy 04 WX 1 LITA MOTY OYEKMBATY Of jaBHUX BRacTn.*

3a noBepete jaBHOCTU Of CYLUTUHCKOT je 3Hayaja Kako jaBHU OpraHu NpurMerbyjy 3aKoH.
CxofHoO ToMe, jaBHU OpraHn Mopajy 6vTy focneAHn Y AOHOLLIEHY OAJTYKa, a He MoCTynaTu
Npor3BosbHO. [lakne, 3aKoH Mopa 6UTK jacHO GopMynmMCaH 1 1Iako JOCTYMNaH LWNPOj jaBHO-
CTW, anu Mopa 6UTH 1 NPaBUIHO NPUMEHEH.

MNMoHuwwTaBakbe yNpaBHUX OANYyKa jaBHMX BAacTU Takohe MoXe yTULaTh Ha NpaBHY CUryp-
HOCT jep ce Tafla He CMe KpLUMTK Hayeno npaBHe CUIYPHOCTU U1, NocebHo, He cMejy Aa
Ce yrpo»aBajy cTeyeHa npasa nojeanHuya. CxogHO ToMe, MOHULITaBambe yrpaBHe ogflyke
[103BOJbEHO je caMo Y cnepehnm cutyaumjama:

1) ycnyuyajeBrMa Kaga je npBoOWTHA ynpaBHa ofslyKa He3aKoHUTa U: (a) He MoCToju fne-
MTUMHO OUYeKMBahe Koje Tpeba Aa byae 3awTnheHo; nnu (6) jaBHM UHTepec 3a no-
HYLITaBame OfJlyKe Hagmallyje npasa U UHTepece NojeArHLa y 3afpKaBatby OAJ1y-
Ke; n

2) y cniyvajeBMMa Kafa je nmouyeTHa ynpaBHa ofdJfiyka 3akoHWUTa uK: (@) Hema nerutmm-
HOr oYeKMBatba NojefMHLUa Aa ce oAnyKa OApPXu; Unn (6) peneBaHTHe UntbeHMLE 1
OKOJTHOCTM Cy Ce NMPOMEHWE 1 jaBHW MHTepec 3a MOHMIUTaBakbe HagMallyje npasa
N MHTepece ocobe 3arHTEPeCcoBaHe 3a ofpKaBame oanyke.>

MoHuwTaBakbe ynpaBHe ofnyKe NpefcTaBiba No cebu, Takohe, ynpasHy OANyKy Ha Kojy ce
MaTepujasHM 1 NpoueypasH/ NMPUHLUMAN Y NOTIYHOCTU NpuMensyjy. lMocebaH npobnem
y 0BOj cMTyaLuju NpefAcTaB/ba Cykob namehy Hauyena 3akOHMTOCTU U jaBHOT UHTepeca C
jepHe cTpaHe un 3awWwTUTe NMojeAnHLA 1 NErMTUMHON OYeKMBatba y OApXKaBamy OAJyKe C
Apyre cTpaHe. HaunoHanHm 3aKoH Moke oapeanTn y KOjoj Mepu ce yrpaBHe OfJjlyKe Mory
noHnwTKTK. Y BehvHN apxaBa yroBopHuua EBponcke KOHBeHUMje jaBHN opraHu Mory,
nog oapehHeHnMm ycnoBmMa, Aa UX NOHWLWTE Y LeTMHU UK ENUMUYHO, 61No Ha 3axTeB
nojeauHLa U CaMoUHNLMjaTUBHO.”

Ykonuko peneBaHTHE YMbeHNLE N OKOJIHOCTM Y BpemMe AOHOLEeHa I'IpBO6VITHe oanyke
HNCY y NOTNYHOCTW NO3HaTe jaBHVIM BNacCTMa, a fa cy 6une nosHarte posene 61 40 Jopy-

49  The Administration and You, A hanbook, Principles of administrative law concerning relations between individ-
uals and public authorities, Council of Europe, 2018, p. 16.

50 WUcwo, p.17.

51 WUcwo.
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rauuvje ogsiyke Niv ako KOHKPETHO e Huje CnyHaBano yC10Be HaBefeHe Y YrpaBHOj
oanyum nnu Baxkehem 3akoHy Kafia je ofslyka flOHeTa, Tafja, Y 3aBUCHOCTY Off OBUX OKOJI-
HOCTW, HAaUMOHaNHO npaeo ogpebhyje Aa nu je MHMLMjanHa ofnyka Ovna 3akoHUTa Unu
He3aKoHMTa.

3aBUCHO of TOra 10 Koje Mepe je KOHKpeTHa ocoba 3Hana nnu je Tpebano fa 3Ha u byne
CBeCHa He3aKOHUTOCTN ynpaBHe OAJyKe M 3aBUCHO Of TeXNHE jaBHOT UHTepeca Koju je y
nuTamy, OAJIyKa ce MoXe YKNHYTK C AejCTBOM Of AaTyMa YKuAarba Uin Yak ca peTpoak-
TMBHUM [1€jCTBOM [i0 AaTyma Kafa je ofslyKa JoHeTa.

He nocToju 3awTrta NerMTMHOr O4YeKMBaka ako je KOHKpeTHa ocoba 3Hana wunu pas-
YyMHO Tpebano fAa 3Ha ja je NpBOOVTHA OAJTyKa HE3aKOHMTa W je NMPYXKWa HeTauHe nim
HernoTnyHe MHpOpPMaLMje opraHy jaBHe BNacTu y CBpxye AOHOLUeHa NPBOOUTHE ofJlyKe.
Jy>1Ha npoTeka BpemeHa off TPeHyTKa JOHOLWeHha NHULUWjaliHe OfJlyKe jecTe daKkTop
Koju ce y3uma y 0631p Kop ycrnocTaB/batba paBHOTeXe 13mehy jaBHOr nHTepeca 3a yku-
[arbe ofinyKe 1 NernTuMHUX oYeKrBarba ocobe Kojoj je y MHTepecy fia ce oHa oap»Ku. YKo-
NIKO je NpoTeK BpemeHa Ay»ku, Beha TexknHa ce faje nerMTMHOM OYeKBakby NojeanHLa.

EBponckmn cyn cmaTpa Ja npaBHA HECUTYpPHOCT, OUI0 Aa je 3aKOHOAABHA, YNpaBHa Uam
npow3nasm u3 npakce opraxa, jecte dakTop Koju Tpeba y3etn y 063mp Ko oLeHe NnoHa-
Wakra ApxaBe. Kaga ce pagu o onwTtem nHTepecy, Bnactu cy y obasesn fa noctynajy y
NpaBo Bpeme 1 Ha ofroBapajyhin 1 KOH3UCTEHTaH HauMH.>?

Cyn ce y Benvkom 6pojy npeamMeTa 6aBro NuTarbem npaBHe CUrypHoOCTU. Tako je y npeg-
mety Marckx v. Belgium,*®* nogHocunay, npeacTaBke UCTULA0 fa Cy pa3nnumTa npasuia o
HacnehuBary Ouna npumerbuBa Ha Aely pobeHy y 1 BaH Opaka, YMme je Aowso Ao
noespene unaHa 14. EBponcke KoHBeHUMje O Jbyackum npasuma. Cyq je Harnacuo fga je
NPUHLMN NPaBHe CUTYPHOCTU CBOjcTBEH KOHBEHUMjU 1 Aa Y HeHOoj peambynu cToju Aa je
npaBHa CUrYPHOCT €0 BNnajaByriHe NpaBa Koja NpefcTaB/ba OCHOBHU acnekKT 3ajefHNYKor
Hacneha Ap»aBa yroBopHuua.

Y npegmety Brumarescu v. Romania,** EBponcku cyp 3a /byfAcka npaBa CMaTpao je aa je
[IOLLNIO 10 Mellakba Y MPaBo Ha MMOBKMHY MNOAHOCKMOLA NpefCcTaBKe TUMe LWTO je BpxoBHM
Cyn npaBAe YKMHYO KOHAuHy mpecyfy HVKer cyda KOjoM je mofgHocuoLy npefcTaBke

52 Immobiliare Saffiv. Italy, npenctaBka 6p. 22774/93, npecyaa op 28. 7. 1999, ctas 54.
53 Marckx v. Belgium, npepctaBka 6p. 6833/74, npecypna og 29. 3. 1974.
54 Brumdrescu v. Romania, npepcTaBka 6p. 28342/95, npecypna oa 28. 10. 1999.
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fnojerbeHa kyha, nako je npecypa 6una msspuweHa. Cya je nocebHO HaBeo fa nMpaBHa
CUrYPHOCT NoApasyMeBa Aa Kaga Cy CyAOBY KOHAYHO OAPEAWUIv HEKO MuTatbe, HhUXose
ofnyke BuLle He bu Tpebano fa ce npeucnutyjy.>

Y npegmety Rysovskyy v. Ukraine,*® ceocko Behe je omno3Bano cCBOjy paHujy ofnyky o
pofenn 3emsbuwta. EBponcky cyq 3a jbyfcka npasa je yTBpAMO Aa jaBHe BNacTu UMajy
obaBe3y [la YCNocTaBe MHTEPHE NOCTYMKe Koju 06e36ehyjy npaBHy curypHocCT y rpahaH-
CKMM TpaHcCaKuMjama Koje yTudy Ha MMOBUHCKe MHTepece. Cyf je cmaTpao Aa Haueno
nobpe ynpase He 6u Tpebano aa cnpeyaBa BNacTu a 1cnpase NoBpemMeHe rpeLuke, Yak
1 OHe KOoju NMpoMCTUYy 13 conctBeHor Hemapa. C apyre cTpaHe, notpeba fa ce ucnpasu
cTapa ,norpewHa” oanyka He 6u Tpebano fa HecpasmMepHO OMeTa HOBO MPaBo Koje je
rojeauHal ctekao ocnarbajyhm ce Ha neruTMMUTET AenoBatba BnacTu y fo0poj Hamepu.
OpyrvM peurMa, Ap»KaBHM OpraHu Koju He ycrnocTaBe npoueaype unv He nocTtynajy no
HUMa, He 61 CMenn fa majy KOpUCTY of HenpasAe unu fa n3berny ceoje obasese. Cyq je
ocrnopro goMahu noctynak jep je omoryhuo Bnactrma fa peTpoakTUBHO YKUHY nojefu-
HayHa NpaBa JoAe/beHa rpelKom 6e3 nKakBor obelTeherba hXOBUM AOOPOHAMEPHNIM
MMaoLMMa, Kao 1 Ja Ta npaBsa yKWHY Mo CBOjoj BOSbM, Y Ouno Koje Bpeme 1 6e3 nkaksor
yuewha noroheHux ctpaHa.”’ Cyn npumehyje fa cnocoOHOCT 3aMHTepecoBaHUX CTPaHa
[a ocrnope TakBa yKufaha Ha cyay, Unak cMarbyje MoryRHOCT Mpou3BO/bHOM TyMayeha
ofpepaba maTepujasHOr MpaBa Of CTPaHe ApXaBHMX OpraHa Koju TBpAe fAa Cy norpe-
WY, ann YHeHNLA ia BPEeMEHCKU OKBUP Huje Be3aH 3a HUxoBY MON Aa npencnuTajy
CBOje opnyke, yKibyuyjyhv 1 oHe HaKOH OTKpMBaka rpeLuke, 3HauajHoO NoapuBa NpPaBHY
CUrypHoCT y chepun MHAMBMAYANHUX NpaBa.>®

MNMoce6Ho je Ba’KHO HarnacuTX fja pyr3nK of 610 Koje rpeLlke Ap»KaBHMX OpraHa CHOCU cama
[p»aBa 1 fla ce rpeLuKe He CMejy OTK/1atbaTy Ha TepeT nojeanHaua. Y KOHTEKCTY Ono3msa
MMOBWHE Kaja je NpaBHW HACNOB Aofe/beH MOrpeLHo, NpuHUUN ,g406por ynpasbarba”
nofpasymeBa fla BNacTu nMajy obaBe3sy la 6aroBpemMeHo NocTyne y ncnpas/barby CBOje
rpelke, anv Takohe 1 da ncnnate ogrosapajyhy HakHagy unu obesbefe apyrv ogrosa-
pajyhm noctynak 3a ocoby Koja je 3emsby cTekna y gobpoj Hamepu. Tako ce y npeamety
Bélané Nagy v. Hungary,>® nogHocuTesbka NpeacTaBKe Xanuna Aa oAy3vMare HeHor
npaBa Ha MHBANMACKY NEH3Mjy Ha OCHOBY HOBOYCBOjeHOT 3aKOHOAABCTBA O HAUYMHY Npo-

55  MWciuo, ctaB 61.

56  Rysovskyy v. Ukraine, npepctaBka 6p. 29979/04, npecyaa op 20. 10. 2011.
57 MWciuo, ctaB 73.

58  MHcto.

59  Béldné Nagy v. Hungary, npepctaBka 6p. 53080/13, npecyaa og 10. 2. 2015.
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LeHe owTehera 3apaB/ba y NPodeCcMoHaTHOM KOHTEKCTY, JOBOAWN [0 MOBpefe HeHOr
npaBsa Ha MMOBKMHY. EBponcku cya 3a rbyfAcka npaBa NPOHaLLao je Kplene unaHa 1. MNpo-
ToKona 6p. 1 y3 EBponcKy KOHBeHLMjy O /byACKUM NpaBUMa jep je nogHocuTesbKa npea-
CTaBKe NernTMHO OYeKuMBana fja 1 Aasbe npuma neHsujy Koja joj ce fopaesbyje Ha OCHOBY
NPeTXoAHOr 3aKOHOMAABCTBA, Kajja je To NpaBo U cTekna. YTBpHeHo je fda je nosnaveme
neHsuvje y cknagy ca HOBMM 3aKOHOAABCTBOM U [ia je TeXWNO OCTBapekby NeruTMMHOr
Luba y OKBUpPY LITeAHE jaBHUX cpefcTaBa. Mehytum, Cya je cmaTpao Aa noBnayene Huje
61No NPONOPLUMOHANHO jep je nofpasymeBano MOTNYHO fLIaBakbe jeAVHOr 3HauyajHor
n3BOpa Nprxona yrpoxeHe ocobe, a Koje je Npom3aLlo U3 PeTPOaKTUBHOI 3aKOHOLaB-
CTBa KOje Huje cagpano npenasHu apaHXXMaH Koju ce npuMekbyje Ha cjlyyaj NogHOCK-
Tesbke nNpepctaBke.®® Takohe, Cya je Harnacuo fa,ierMTMmMHO oYeKrBare” Mopa Nno CBojoj
npvpoan 6UT KOHKPETHYje oA NPOCTe Haje 1 Mopa BUTK 3aCHOBAHO Ha NPaBHOj HOPMU
WNM aKTy Kao LITO je cyacKa ognyka.’!

lNojam ,NernTMMHOT OYeKuBama” y KOHTEKCTY unaHa 1. lNpoTtokona 6p. 1 y3 EBponcky KoH-
BEHLMjy O JbyACKMM MpasBrma NpBu nyT je pa3smo EBponckn cyp 3a JbyAacka npasa 'y ciy-
uajy Pine Valley Developments Ltd and Others v. Ireland.®* Y Tom cnyuvajy EBponcku cyg 3a
JbyACKa Npa.a je yTBPAMO fa ce NermTMHO OYeKMBarbe NojaBuiio Kaga je AaTa Jo3Bona
3a OKBUPHO NnaHuparse, ocnakajyhn ce Ha To fia Cy KOMMaHwmje NogHocKoLa NpeacTaBKke
Kynune 3em/buLlTe y Lnsby Herosor passoja. Cyd je cmaTpao fa A03BOa 3a NaHUpame
npeAcTaB/ba cacTaBHU eo MMOBUHe npefdy3eha nogHocunaua npefcTaBke, a Aa je nog-
HoCunay npedcTaBke MMao NIerMTUMHO OYEKUBaHbe Aa HACTaBM Ca CBOjUM NPeaNOXeHM
pa3Bojem.®

Opyrn acnekT nojma ,NerMTMMHO OuYeKMBame” WNyCcTpoBaH je y npepmeTy Pressos
Compania Naviera S.A. and Others v. Belgium.%* OBaj cnyvaj ce TUAO 3axTeBa 3a HaKHAgy
TeTe HacTase ycnes VHUMAEHTa Y UCMOPYLM, HABOAHO NPOY3pOoKoBaHe HeMapom 6en-
rmjckmx nunota. Mpema gomahvm npaBuavMma o AeNUKTY, TaKBU 3aXTEBM Cy HaCTanu Yum
je HacTtana v wreTa. EBponcku cya je KnacuprkoBao Tyxbe Kao ,MMOBMHY" Koja je 0byx-
BaheHa ynaHom 1. [poTokona 6p. 1y3 EBponcKy KOHBEHLMjy O JbyACKMM NpaBMma. 3aTum
je To 3abenexeHo Ha OCHOBY cepuje oanyka KacaumoHor cyfa, na cy nogHocmoum npeg-
CTaBKe MOrnv TBPAMTY fAa Cy Manu ,IErTMTUMHO OYeKMBame” fia hUXOoBe TBPAHE NPOn3-

60 MWciuo, ctaB 126.

61 MWciuo, ctaB 75.

62  Pine Valley Developments Ltd and Others v. Ireland, npepactaBka 6p. 12742/87, npecyna of 29. 11. 1991.
63 Mcio, ctaB 51.

64  Pressos Compania Naviera S.A. and Others v. Belgium, npeactaBka 6p. 17849/91, npecypa og 20. 11. 1995.
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nase n3 JOTUYHKX Hecpeha y cknagy ca OnLITUM 3aKOHOM O OenukTy.%  JIerMTMMHo oue-
KuBakbe” gEHTUONKOBAHO Y OBOM CIyuajy OQHOCH CE Ha HAUMH Ha Koju 61 NoTpaxxrBake
6Uno KBanMPUKOBaHO Kao ,MMOBUHA" Npema AoMahem 3aKOHY.

KoHauHo, y npeameTy Kopecky v. Slovakia,*® EBponcku cyq 3a JbyAcka npasa je pa3maTpao
cuTyaumje Kaga ce He 6 nojaBuna TBpAHba O ,JIETMTUMHOM OYEKMBakby”. Y OBOM CIyyajy,
Cyn je ucnvTao fa v je 3axTeB NOAHOCUOLA NPefCTaBKe 3a Bpahatbe IMOBYHE, Y KOM Huje
MOrao fa UCMyHW jefaH Of YyC/I0Ba 3a HeH NoBpaTak Npema HauvoHaNHOM 3aKoHY, npej-
CTaBSbao ,nocefoBame” y cmuciy unaHa 1. Mpotokona 6p. 1 y3 EBponcky KoHBeHLMjy O
sbyackum npasrmMa. Cya je Harnacro fa HeMa NIerMTUMHUX OYeKMBaka Kaga NnocToju cnop
OKO TauyHOT TyMauera 1 NprYMeHe 3aKOoHa, a MpaBHY NeKOBM Cy 061jeHn Of cTpaHe Hauu-
OHanHux cynosa.’” Tako je yTBpheHo 1 ia ce 3a NogHOCKMOLA NpefcTaBke He Moxe pehn
[a je IMao ,NErMTUMHO OYeKMBahe.”

1.6. Haueno TpaHCnapeHTHOCTU

Ynax 10. Mpenopyke CM/Rec(2007)7 o po6poj ynpasu
MpYHUMN TPAHCMAPEHTHOCTU

1. JaBHe BnacTn 6u Tpebano fa ce MoHalwajy y cknagy ca MpUHLMMNOM TpaHcna-
PEHTHOCTN.

2. OHe 6u Tpebano fa ocurypajy Aa cy nojeavHuy obasewwTeHun, Ha oarosapajyhu
HaUVH, O HUXOBMM aKTUBHOCTMMA M OfNlyKaMa Koje MOry YK/ibyumBaTu 06jaBrbu-
Batbe 3BaHUYHMX JOKyMeHaTa.

3. OHe 61 Tpebano Aa NowTyjy Npasa Ha NPUCTYN CyK6eHUM JOKYMeHTUMa npema
MpaBuIMMa Koja ce OfHOCE Ha 3alITWTY nofaTaka o JIMYHOCTH.

4. MprHUMN TPAHCMAPEHTHOCTM He Npejyanumpa TajHe 3awTuheHe 3aKoOHOM.

65 MWciuo, ctaB 31.
66  Kopecky v. Slovakia, npepctaBka 6p. 44912/98, npecyga of 28. 9. 2004.
67 Wcwo, ctaB 51.
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Mpenopyka Rec(2002)2 o npucTyny cNy»K6eHNM flOKyMEHTMA
OnwTX NPYHUMA O NPUCTYNY CAYXOEHUM JOKYMEHT/MA

[l OpkaBe yroBopHMLe Tpeba Aa rapaHTyjy CBUMA MPaBo A3, Ha 3axTeB, MMajy npu-
CTyn cny>k6eHnM fOKyMeHTMMa Koja cy y nocefly jagHe Bnactu. OBaj npuHLUmun 6u
Tpebano fa ce npumersyje 6e3 ANCKpUMUHaLMje Mo 6110 KOM OCHOBY, YKibyuyjyhn
1 HaLMOHaNHO NOpeKIIO.

IV Moryha orpaHuuera npuctyna ciy>k6eHnum JOKYMeHTMA

1. [paBe unaHuue Mory orpaHMYMTM NPaBO NPUCTYNa CNy>KOeHUM AOKYMEHTUMA.
OrpaHuuemna Tpeba ga byay TauHo yTBphHeHa 3aKOHOM, HEOMNXOAHa Yy AeMOKpaT-
CKOM JpYLUTBY 1 MPOMNOPLMOHAHA LiMiby KOjU Ce LWUTUTHK, a KOju Moxe fa byge:

i HauuoHanHa 6e3b6efHOCT, ofbpaHa 1 MehyHapoaHW ofHoCK;

ii jaBHa 6e3befHOCT;

iii cnpeuvaBame, UCTpara N KPUBUYHO roHbere KPUBUYHUX Aena;

iv NpUBaTHOCT M APYrv NErUTUMHU NPUBATHY NHTepecy;

vV KoMepuujanHu 1 Spyrn eKOHOMCKU UHTepecy, 61y OHY MPUBATHW UK jaBHY;
Vi jefHaKOCT CTpaHa Y CYACKOM MOCTYMKY;

Vii XMBOTHa CpeanHa;

Viii MHCNeKuuja, KOHTPONa 1 HaA30p Of CTPaHe jaBHUX BNacTu;

iX EKOHOMCKe, MOHeTapHe U IeBM3He NONUTHKE [IpXKaBe;

X TOBEPSbUBOCT KOHCYNTaLja yHyTap uiv namehy jaBHMX BNacTu 3a Bpeme NHTepHe
npunpeme HeKor npegmera.

2. Mpunctyn JOKYMeHTY Moxe 6uTn ofgbumjeH ako bu ce oTKpuBamem MHbopmaLja
CafipXKaHnX y Cny>KOeHOM JOKYMEHTY WTeTUno nnm 6u morna 6utn HaHeTa WTeTa
6110 KOM Of MHTepeca NMOMeHYTVX y CTaBy 1, OCUM ako He MOCToju NpeBnaja-
Bajyhu jaBHU UHTepec 3a OTKpUBaHE.

3. [pxaBe yroBopHuLe Tpeba a pa3mMoTpe NoCTaB/bakbe BPEMEHCKNX POKOBa NMPEKO
KOj/X OrpaHuYetba NMoMeHyTa y cTaBy 1. BuLLe He 61 Baxuna.
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Ynas 10. EBponcke KOHBeHLMje 0 JbyACKUM NpaBnma
Cnoboga n3paxaBatba

1. CBako UMa npaBo Ha ciobofly n3paxaBatba. OBO NpaBo yKibyuyje ciobogy noceno-
Batba COMCTBEHOT MULLIbEHbA, MPUMatba 1 CaonLwTaBaka MHbopmaumja u raeja 6es
Mellaha jaBHe BnacTy 1 6e3 063upa Ha rpaHuue. OBaj ufiaH He CripevaBa Ap»Kase
[la 3aXTeBajy [O3BOJIE 3a paj TENEBU3UCKUX, PaAMNO0 U BUOCKOMCKKX npeay3eha.

2. MowTo Kopuwhetbe OBKX cro6ofda NoBfauy 3a CO6OM AYXXHOCTU 11 OATOBOPHO-
CTW, OHO Ce MOXe MOABPrHYTV GOPMASTHOCTMMA, YCIIOBMMA, OrpaHnyerima uim
KaszHama MpomnmncaHNM 3aKOHOM V1 HEOTIXOLHVM Y IEMOKPATCKOM APYLUTBY Y MHTe-
pecy HauuoHanHe 6e36e4HOCTU, TEPUTOPUjANHOT UHTErPUTETA UK jaBHe Ge3ben-
HOCTW, Paay CNpeYaBakba Hepeaa Win KpYMHaa, 3aluTuTe 34paB/ba UIn Mopana,
3aWTnTe yrieha uav npaea Apyrvix, CpeyaBatba OTKprBatba obaseluTerba obuje-
HWX y NOBEpPEHbY WY Paayn OuvyBatba ayTOpUTETa U HENPUCTPACHOCTY CYACTBa.

KoHBeHUuja CaBeTa EBpone o npuctyny 3BaHNYHUM [OKYMEHTMA

JaBHe BnacTu mopajy oMmoryhuti npucTyn cny>k6eHum JOKYMeHTVMa Koja nocesyjy.
MpucTyn [OKyMeHTMMa Mopa 6utu opobpeH 6e3 AMcKprMKHauuje. JaBHe BRactu
Takohe 1Mmajy Ay>XHOCT fja Npyxe NHPopmMaLje 0 CBOM pafy 1 OAJTyKama, a Ta Ayx-
HOCT Ce npoluunpyje o objaBrbrBatba 3BaHNYHMX AOKYMeHaTa.

TpaHcnapeHTHOCT, Kao jeflaH Ofi OCHOBHIMX NPUHLUMUNA 4OOPOr ynpaBsbakba, HajjeAHOCTaB-
Huje peyeHo Nogpa3ymeBsa jaBHW YBUA Y paji OpraHa apkaBHe ynpase. [pabaHuma Tpeba
omoryRnTi KOHTPOSy pafa jaBHe ynpase, Kao 1 AOCTYMHOCT MHCTPYyMeHaTa 3a npahere
npoueca goHowera ofnyka.*® Takobe, rpahaHn 61 Ha jacaH 1 pasym/brB HaUUH Tpebano
na 6yay ynosHaTtu ca nponucrmMa Koju ce npumemsyjy y NocTyrnKy 3a OCTBapuBame HUxo-
BMX MpaBa. Tako 6u jegHa og moryhux gedurHuUmja TpaHCNApPeHTHOCTM 6una a ce oHa
OfHOCK Ha jacHONY, ounrnefHoOCT U pasymeBatbe, 6€3 cymibe MM ABOCMUCIEHOCTU.S
[akne, Haueno TpaHCNapPeHTHOCTU Hanaxe Ja ce paj AP>KaBHUX OpraHa v HbUXOBUX CITYXK-
6eHMKa CnpoBOAM Ha OTBOPEH HauvH. TpaHCMapeHTHOCT noacTuye yyewhe jaBHOCTY,
LUTO je ofnMKa AeMOKPATCKUX PeXrMa Koju edrKacHMje GyHKLMOHULLY Kaja je jaBHOCT
y NOTNyHOCTU NHOPMMUCAHA O NUTaKIMa PeNeBaHTHUM 3a jaBHU KuBoT. MIHbopmucaHa
jaBHOCT je y 60/bem nonoxajy Aa yyectsyje y oaslykama v NOMTMKama jaBHUX BRacTv 1
FbMXOBOM NpUXBaTaky U MOLWITOBaky. JaBHWM opraHu, Takohe, Majy KOpUCT of noBpat-

68 Claude Reyes et al. v. Chile, Inter-American Court of Human Rights, 19 September 2006, Series C no. 151.
69 Opinion of AG Ruiz-Jarabo Colomer of 16 December 2004 in C-110/03 Belgium v. Commission, 2005, ECR
1-2801, para. 44.
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HUX nHdopmaumja Koje fobujajy of jaBHocTu. CTora je MoXKerbHO Aia jaBHe BNacTy O3BOJe
OTBOPEH NPUCTYN eBUAEHLNW)W KOjy UMajy, Y3 Hen3bexxHe n3y3eTke 1 orpaHmnyer-a.”

Y mehyHapoAHOM MpaBy He MOCTOjX NO3UTUBHA 0bGaBe3a jaBHMX BNACTU Aa CaMOCTaSIHO
CTaB/bajy Ha yBUA jaBHe MHPopmaumje. MehyTum, Bnactu Tpeba noacTMuaTh Aa npyke
WwTo BuLWe MHPOpMaLMja Koje ce TUUy HUXOBUX oasiyKa. [MpaBuna o npuctyny cnyxbe-
HUM JOKYMEHTMMa MOpajy MoLTOBaTU MPaBO Ha NPUBATHOCT U 3aWTUTY NUYHKUX Nopa-
Taka, nocebHO nofaTaka Koju ce YyBajy y ANrUTaIHUM UNN efleKTPOHCKMM JaToTeKkama.

Cny>x6eHn [OKYMeHTU YKIbydyjy cBe uUHdopMaLmje 3abenexeHe y O61no KoM 06Ky,
CacTaB/be€HE WU MPUM/bEHe M YyBaHe Of CTPaHe jaBHe BnacTu Yy BpLUEHY CBOjUX
osnawhema, anv He yKibyuyjy 1 JOKyMeHTe Koju cy y npunpemu. Of ocobe Koja 3axTeBa
NPUCTYN CNyX6eHMM JOKYMeHTUMa He 61 Tpebano TpaXxmTu fa 06pa3noXm CBOj 3axTeB
UNU TPAXKUTU fia UMa ANPEKTaH WM NNYHM UHTEPeC 3a CafpKaj 3BaHUYHMX AOKYMEHaTa
0 KojuMa je peu. Takobhe, popmanHOCTU 3a MOAHOLLIEHE TakBMX 3axTeBa Tpeba cBeCTn Ha
MWHMUMYM. JaBHE BN1IacTyi MOTY OrPaHUUYmUTV NPUCTYN CIYXO6eHUM JOKYMEHTVMA, ann camo
Ha OCHOBY U3y3eTaKa Koju Cy npeumsmpaHm y 3akoHy. TakBa orpaHuyera Tpeba yBek Aa
6yny HeonxoAHa y AEMOKPATCKOM APYLUTBY M MPOMOPLNOHAIIHA, LUTO je OCHOBHY 3axTeB
13 EBponcke KoHBeHUuje.

OpraHu jaBHe BnacTu Cy OyXHW Aa [OCTaB/bajy nHopmaumje y pasymHOM poky. Ouu-
rnenHo je na moxe fohu oo 6pojHMX 3axTeBa 3a UHPOPMaLMjama Of jaBHOT 3Hauaja, LWTo
MOXe NpefcTaB/baTh 3HauajHo onTepeheme jaBHUX cnybeHrKa. 36or Tora obpasa 3ax-
TEBA MOXeE Pe3ynTupaT KallkbereM, Koje je HECMOjMBO ca AOOPOM 1 epuKacHOM yrnpa-
BOM. [MaBHM paKkTOpU 3a NPOLIEHY fa N1 je NOCTOjao pa3ymMaH BPEMEHCKM Neprog ofHoCe
ce Ha npupogy 1 06um nHbopmauumje fo Koje Tpeba gohu u Kojy Tpeba foctaBuTn.”!

HauuH Ha Koju ce npy»ajy nHdopmaumje Moxe 6UTK y BUAY CaomnLuTeHa, OAHOCHO YCMEHO
unu y nucaHoj dopmu. Tpeba HarnacuTu fa je Hannata HakHajle TPOLLKOBA 3a NpYKake
TpaxeHux nHbopmauuvja (Konupare, WTaMnarme, Cakbe MOWTOM UTH.) KOMMATUbuiHa
ca NPUHLMNOM TpaHcnapeHTHocTU. OpraH jaBHe BNacTyi MOXe of06UTY NPUCTYN 3BaHWUY-
HUM [JOKYMEHTMMa Kaja ce pagun o ogpeheHnm BpCcTama UHTEPHUX JOKYMeHaTa, nonyT
pa3merbeHMX IMYHUX JOKYMEeHaTa Y OKBMpY oBnawherba nnn JOKymMeHaTta Koju cy npu-
NpPeM/beHN Kao NHTepHM pagHy nanupun. CBako pagHO OKpYKere, yKibyuyjyhn n okpy-

70  The Administration and You, A hanbook, Principles of administrative law concerning relations between individ-
uals and public authorities, Council of Europe, 2018, p. 20.
71 Wcwio.
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Xere jaBHUX BNacTu, MMa ,MpuBaTtHy chepy” y Kojoj ce nocao obaB/ba Ha NPUANYHO
HedopmanaH HauMH 1 Koju Mopa 6uTK 3alTheH of jaBHOCTK.

Bvwm cTaHAapan o jaBHOM NPUCTYNY 3BaHUYHM JOKYMeHTMa Mory ce Hahu y KoHBeH-
unjn Caseta EBpone o npucTyny 3BaHMYHUM AOKYMEHTUMA, Koja je ycBojeHa jow 2009.
rofvHe, anu je CTynuna Ha cHary Tek HeflaBHo (1. feuembpa 2020). Cpbuja je notnmcana
KoHBeHUWjy, anu je Huje n patdrkoBana, Tako [a OHa jOL YBeK HUje [1e0 HeHOr YHY-
Tpalwer npaBHOr NopeTka. Minak, Tpeba Harnacuty ga KoHBeHLUMja faje 3HayajHe cTaH-
fJapgpe y oBoj obnactu rapaHTyjyhr npaBo Ha NpucTyn JOKYMeHTMMa, y3 ofroBapajyha
orpaHuyerba.

EBponcku cyp 3a /byAcka nNpaBa NnocmaTtpa NpaBo Ha NpucTyn nHdopmaumjama y KoH-
TEeKCTY y»KmBara unaHa 10. EBponcke KOHBeHLMje KOjum ce rapaHTyje npaBo Ha CJlo-
604y n3paxaBarba. Tako cy y Observer and Guardian v. the United Kingdom,”? nogHocuouu
npeAcTaBke UCTaKIM [ja UM je HameTHyTa npuBpemMeHa 3abpaHa ob6jaBrbuBama MHPOpP-
Maluja y WTaMnu Ao UCTeKa Cnopa, Wro je cynpoTHo unaHy 10. EBponcke kKoHBeHUuje. C
apyre cTpaHe, y npegmeTy Loiseau v. France,”® nogHocunay, npefcTaBke, 6uswmy npode-
COp CpeArbe LIKONe, Xanno ce Ha NoBpeay YnaHa 6. EBponcke KOHBeHUMje O JbyACKAM
npaBuMa jep BNacTu HUCY ycnesne, TOKOM y»>Ker BpeMeHCKOr nepuoga, Aa n3Bplue npe-
cyny Koja nx obaBesyje Aa AOCTaBe KOMUjy JOKYMeHaTa Koju ce OfHOCEe Ha HeroBo aHra-
XOBatbe, coLumjanHo ocuryparbe, AONPUHOCE U Hherose ynnatHuue. EBponckn cya 3a mwya-
CKa Mnpa.a je 3ay3eo CTaB [a je TelKo 1U3BecTn N3 EBporncke KOHBeHUMje O JbyACKUM Npa-
BMMa OrLUTE NPaBO MPUCTYNa agMUHUCTPATUBHUM Nojauma 1 JOKYMeHTMa Koje noce-
ayjy apxasHu opraHu.”* Mehytum, Cyg je focnefHo Npu3Hao Aa jaBHOCT MMa MpaBo fAa
npuvma nHdopmaLimje o NUTarbIMa Of jaBHOT UHTepeca.

Y npeamety Magyar Helsinki Bizottsag v. Hungary,” nogHocunay npefcTaBke, HeBnaguHa
opraHu3auuja, Xanvna ce fia je keH 3axTeB 3a MHPopMaLMjama cagprkaH Y 3BaHUYHOM
LOKYMEHTY ofibujeH of CTpaHe nonuuuje Kplerem unaHa 10. EBponcke KoHBeHUuje.
Pagnno ce o nHdopmaumjama Koje ce TMYy NocTaB/baka MPaBHMX 3aCTYMHMKA U HUXO-
BMX MMEHa, a y Uuby pedopme mofena npaBHe nomohu. EBponcku cya je ytBpauno aa
npaBo Ha gobujatbe nHbopMaumja y ocHoBM 3abparbyje Bnajama ga orpaHu4YaBajy 0co-

72 Observer and Guardian v. the United Kingdom, npepctaBka 6p. 13585/88, npecyaa op 24.10. 1991.
73 Loiseau v. France, npepcTtaBka 6p. 46809/99, npecyaa of 7. 2. 2006.

74 Wciwo, cTas 19.

75 Magyar Helsinki Bizottsdg v. Hungary [GC], npeactaBka 6p. 18030/11, npecyna oa 8. 11. 2016.
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6ama npvjem nHPopMauvja Koje JpYru XKene Wiam Mory GUTi BOSbHU fia UM mpeHecy.’®
Mnak, npaBo Ha npumare nHGopMaLinja He MOXe ce TYMaunTh Kao HaMmeTare No3UTYBHE
obaBe3e ApKaBu Ja NPYKynsba v Wnpy nHPopmaurje Ha CONCTBEHY MHMLMjaTMBY. YnaH
10. KoHBeHUMje Kao TakaB He Npu3Haje nojeanHLMMa NpaBo Ha NpUCcTyn nHpopmaymrjama
Koje nocefyje jaBHu opraH HUTK Ux ob6aBe3yje fa Takee NHbOPMaLmje Npyxa nojeauHun-
Ma.”” TakBO NMPaBO MMAK MOXKe HacTaTV TaMo e je OTKpUBahe nHbopMaLmja HaMETHYTO
CYACKMM Hanorom u rae je npuctyn nidopmalmjama KibyyaH 3a yKnBare npasa Ha cJio-
604y u3paxasama nojesnHLUa, nocebHo ,cnobony NprMara 1 lWmnpera nHbopmaumja“ n
rae 6u yckpahrBakbe NpefcTaB/bano Mellakbe Y To NpaBo.’

Y Guja v. Moldova,”® nogHocunay npeactaBke, 6uBLLM o6aBeLlTajal, »Kanuno ce jep je npe-
Tprneo caHkuuje 36or oTKpMBara MHbOPMaLvja y Be3n ca HeferasHuM akTMBHOCTUMA
obaBeLuTajHe cnyxbe. EBponcku cyp je cMaTpao Aa y AeMOKPATCKOM APYLITBY, Aena unu
nponycTy Bnage Mopajy butn NognoXHM He CaMo NaXX/bUBOM UCMUTUBaHY 3aKOHOLaBHe
M cyncke Bnactv, Beh 1 jaBHOM Mmbetby. VIHTepec jaBHOCTU 3a OTKpuBakbe oapeheHunx
nHdopMaLmja NoHeKa MoXe BT TAaKO jaK fja HagMallu Oy>KHOCT NMoBepekba.

Y npepmety Rysovskyy v. Ukraine,® EBponcku cyp je yTBpAMO fa je Oy»HOCT jaBHUX BacTu
[la ycrnocTaBe VHTepHe npoLeaype Koje nobosbliaBajy TPaHCNapeHTHOCT U jacHOhy Huxo-
BOT e/10Batba, CMakbyjy PU3VK OA rpellaka U NogCTUYY NpPaBHY CUFYPHOCT Y rpahaHCcKmm
TpaHcakKLujama Koje yTuuy Ha UMOBUMHCKe nHTepece. Cya je focneaHO NOTBPAMO NO3UTUBHY
obaBe3y ApXaBa, Y CKnafy ca unaHoBuma 2. 1 8. EBporncke KOHBeHLMje, Kako 6y ce obe-
36eg1o NpucTyn ocHoBHMM UHbopmMaLmjama omoryhasajyhv nojeguHumMma fa npoueHe
pu3KKe No CBOje 3apaBJrbe U KMBOT. Tako, Ha npumep, y Vilnes and Others v. Norway®' nogHo-
cuouy npepactaBke HUCY 6UnM obaBelTeHU O PU3MKY MO 3fpaBibe NpodecroHaNHMX
aKTUBHOCTU Koje cy obaBrbanu 3a Bnagy. Takohe, y Budayeva and Others v. Russia® pohaun
nofgHocunaua npeactaBke M3ryomnu cy XnBoT y NPUPOAHOj KaTacTpodu jep nx Bnapa
Huje 6naroBpeMeHo ob6aBecTusna o UCTOj.

76  Wcio, ctas 396.

77 Wcwio.

78  Bupet n Magyar Helsinki Bizottsdg v. Hungary, ctaB 156.

79  Gujav. Moldova, npefctaBka 6p. 14277/04, npecypna op 12. 2. 2008.

80  Rysovskyy v. Ukraine, npepctaBka 6p. 29979/04, npecyaa op 20. 10. 2011.

81  Vilnes and Others v. Norway, npepactaBke 6p. 2806/09 n 22703/10, npecyga of 5. 12.2013.
82  Budayeva and Others v. Russia, npeactaBke 6p. 15339/02 v aip., npecypaa oga 20. 3. 2008.
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1.7. T1pMBaTHOCT 1 3alITUTa NMPWBATHKX NMOJaTaKa

Ynau 9. Mpenopyke CM/Rec(2007)7 o no6poj ynpasu
Haueno nowToBaka NprBaTHOCTU

1. JaBHe Bnacty 6u Tpeb6ano nocebHo Aa MoLWTyjy NPUBATHOCT NPWIKKOM obpage
NNYHUX NofaTaka.

2. Kapa cy jaBHM opraHu oBnawheHn 3a obpagy NUYHUX NojaTaka unv JaToTeke,
NnocebHO eNIEKTPOHCKNM MyTEM, OHU Mpefy3nMajy CBe HEOMNXOAHE Mepe 3a rapaH-
TOBae NPUBATHOCTMU.

3. MpaBwnna Koja ce ogHOCE Ha 3alITUTY INYHKX NoAaTaka, MocebHO OHa Koja ce Tuuy
npaea Ha NPUCTYN IMYHMM Nogaumnma 1 obesbehetrbe ncnpasbarba UK yKNarbaka
6UJ10 KaKBUX NoJaTaka Koju Cy HETAUHV U HUCY eBUAEHTMPAHU, MPUMetbyje Ce Ha
NNYHe NopaTke Koje obpahyjy jaBHe BnacTu.

Ynax 8. EBponcke KOHBeHLje 0 JbyACKMM NpaBuma
MpaBo Ha NowWTOBaHE NPUBATHOT U MOPOANYHOT KNBOTA

1. CBaKo MMa NpaBO Ha MOLUTOBaHE CBOT MPUBATHOT U MOPOANYHOT XKMBOTa, fIOMA U
npenucke.

2. JaBHe BnacTu Hehe ce MeLwaTy y BpLUEHe OBOT MpaBa CeM ako TO Huje y CKnagy ca
3aKOHOM 1 HEOMXOAHO Y AEMOKPATCKOM APYLUTBY Y MHTEPeCY HauuoHasHe 6e36es-
HOCTW, jaBHe 6e30eHOCTU NN EKOHOMCKe JO6pOoOUTY 3emMibe, paau CrpevyaBata
Hepeaa Wi KpUMm1Hana, 3aluTrTe 34paBsba WM Mopana, Win paau 3awtute npaea
1 cnobopa apyrux.

KoHBeHumja CaBeTa EBpone 0 3aluTnTé nojeAunHLa y OAHOCY Ha ayTOMAaTCKy
o6Gpaay NMYHMX NopaTaka

Kapa ce obpabyjy IMuHM nogaum y AUrnTaaHoMm uim 6uno kom gpyrom ¢opmary, jaBHe
BracTn Tpeba fa npeaysmy CBe HeomxogHe Mepe fAa 6v rapaHToBajse NPUBATHOCT
rnojeAviHua 1 HEroBO NPABO Ha 3aLUTUTY JINYHKX NoAaTaka.

OpraHu jaBHe BlacTN YecTo NPUKYM/bajy U obpahyjy NMuHe nogaTtke, anu y Tom npouecy
MOPajy MOLWTOBAaT! NPUBATHM UBOT NOjeAnHaLLa 1 HUXOBO MPABO Ha 3aLUTUTY IUYHUX
noparaka. lNojeanHurma mopa 61T omoryheH npuctyn AMYHMM NofaLmnma Koju ce YyBajy,
TaKo fja Mory fja NpoBepe Kako ce oHn obpahyjy, ia npoBepe HKXOBY TaYHOCT U, TaMo rae
je To npuKnagHo, ocTBape M Apyra NpaBa, Kao LTO Cy MpaBa Ha Ucnpasrbake nnm 6pu-




36 I AEO

carbe.® [puctyn, ncnpaska 1 bprcatbe NMYHKX NofdaTaka Cy rapaHToBaHu KoHBeHLMjom O
3alWTUTY NojeanHaLa y nornegy ayToMmaTcke obpage NMMuHuX nogataka. KoHeeHUuja nMa 3a
uwb aa omoryhu nojeanHumma: 1) fa yTBpAe noctojarbe obpage nopartaka, heHy rnaBHy
CBPXY, Ka0 U UGEHTUTET 1 yobunuajeHo NpebrBanuLITe AN F1aBHO MECTO NOC/IOBaHba KOH-
Tponopa; n 2) fa fobujy ogroBop 4a N ce NMYHM NogaLu YyBajy, y pasyMHOM POKy 1 6e3
NpeKoMepHOr ofJlaraka Unn TPOLIKOBa, Te Aa KOMyHMKauuWja ca Bnactma byge y pas-
yMJbMBOM 061Ky KOHBEHLMjoM ce AedrHULY NTMYHKU Nofdaum Kao ,cBaka nHdopmaumja
y Be3u ca MAeHTUOUKOBAHMUM GU3NYKUM NINLEM UIIN NINLIEM KOje ce MOXe ULEHTUPUKO-
BaTW."® KoHBeHUVja fasbe nponucyje fa NMYHU NOJaum Koju ce ayToMaTcku obpahyjy
Mopajy nmaTu ogroBapajyhu kBanuTeT: 1) 3aKoHUTO ce fobujajy n obpahyjy; 2) yHeTu cy 3a
TauHo yTBphEeHe 1 NerMTUMHe CBPXe 1 He KOPUCTE ce HEHAMEHCKN; 3) aleKBaTHY Cy, pene-
BaHTHM 1 oarosapajyher obuma y ofHOCY Ha CBpXe 3a Koje Cy 1 YHeTu; 4) 6puKIbrBO Cy
CNOXeHU 1 braroBpemMeHu, Kafa je To NoTpebHo; 5) noxpareHn cy y 061Ky Koju oMo-
ryhaBa ngeHTudrKaLmjy 3aMHTepecoBaHmX NrLa y nepriogy Koju He npemMallyje Heomnxo-
[laH Nepuofg 3a CBpXe 3a Koje Cy 1 noxpareHn.®> Y nocebHy kateropujy nogataka cnagajy
reHeTCK/ mofauu, NMMYHM NoJaLm Koju ce OfHOCe Ha KPUBUYHA Aena, KPMBMYHU NOCTY-
nak n ocyhyjyhe npecyne, bomeTpujcKmn NogaLum Koju jeqUHCTBEHO MAEHTUPUKY]jY ocoby,
Kao 1 NUYHM noJaum y Be3n ca pacoMm, NofIUTUUYKM onpeferberem, BEPCKUM v apy-
rMm yoehetrbem, 30paBCTBEHNM CTakbEeM, CEKCYaSTHUM XKBOTOM 1 Ka3HEHOM eBUIEHLNjOM.
OBV nofaum ce Mory ayTomaTckum obpahuBaTi camo ako pPeneBaHTHO 3aKOHOAABCTBO
npy»a ogroeapajyhe rapaHuuje.t® JaBHe BnacTu mopajy Aa npefy3my ogrosapajyhe mepe
6e36eHOCTI Paau 3alTUTe IMYHKX NofdaTaka Koje nocenyjy ofi pusmka Kao LUTo Cy Cy-
uajHu 1Ny HeoBnawheHy NPUCTYN, YHULWITaBakbe, rybuTak, ynotpeba, mognonkauuvja nnm
OTKpUBakbe NMNYHKX NofaTaka.

KoHBeHUujy je npuxsaTuna Penybnuka Cpbuja 1 oHa MpeacTaB/ba CacTaBHU LEO YHY-
TpaLwHEer NpaBHor nopeTka.t’

83  The Administration and You, A hanbook, Principles of administrative law concerning relations between individ-
uals and public authorities, Council of Europe, 2018, p. 22.

84 YnaH 2 a) KoHBeHUuje.

85 YnaH 5. KoHBeHUuje.

86 YnaH 6. KoHBeHUuje.

87 3akoH o nmoTteBphrBarby KoHBeHLuje 0 3alTTK LA y OfHOCY Ha ayTOMaTcKy obpaay NMUHMX nojaTaka,
,Cnyx6enun nuct CPJ - MehyHapogaHu yrosopw’, 6p. 1/92;,Cnyx6enn nuct CLUI - MehyHnapoaHu yrosopu’,
6p. 11/2005 n,Cnyx6eHn rnacHuk PC - MehyHapopaHu yrosopu”, 6p. 98/2008 - ap. 3akoH 1 12/2010.
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Takohe, Hekonnko Npenopyka Kommteta MmuHuctapa CaBeta EBpone ofHocK ce Ha HK3
OCeT/bMBUX NMTakba, Kao LUTO CY:

1) nopaum o 3anocneHocTn;®
2) npodunucarse;®

3) ctatncTnka;®

5) TenekoMyHuKaumje;*

6) NpeHoLene nogaTaka Tpehum nuunma;*®

)

)

)

4) meguUUMHCKN nogaum;®’

)

)

7) nonnuumjckn nogauu;*
)

8) nogaum o coumjanHoM ocurypamy.*

EBponcku cyp ce y cBOjoj Npakcy 6aBMo 3aITUTOM NnojaTtaka O JIMYHOCTY, Kaja je HCK-
CTMPAO Ha YCMOCTaB/bakby MpaBUYHe paBHOTeXxe M3mehy nprmeHe oppenaba unaHa 8
EBponcke KOHBEHLMje 1 APYTMX OCHOBHUX MPaBa, Npe CBUX, MpaBa Ha cnoboay nspaxa-
Barba 13 unaHa 10 KoHBeHuuje.

Y npegmerty Klass and Others v. Germany,*® nogHocroun NpeacTaBKe Cy Ce »anwuim Ha
HeMauyKo 3aKOHO[ABCTBO Koje ypehyje Haa30p Haj HXOBOM NPENUCKOM 1 TenepoHCKOM
KOMYHMKauumjom, 6e3 obaBe3mBama BnacTu fa X HakKHagHoO obaBecTe 0 Mepama Koje cy
npegy3eTte NPoTMB HUX. EBPONCKM cya je Harnacuo Aa je komnpomuc nsmehy 3axTeBa 3a
of6paHy AEMOKPATCKOT APYLUTBA M NpaBa NojeAnHaLa yTkaH y cuctem EBponcke KOHBeH-
unje. Tako je n oenawhere TajHOr Haarnepara rpahaHa NprxeaT/bUBO Npema KoHBeH-
Lnju caMo Y Mepu y K0jOj je CTPOro HEONXO4HO 3a 3alUTUTY JEMOKPATCKUX MHCTUTYUMja.”

88 [penopyka CM/Rec (2015) 5.
89  KomuteT mmnHuctapa, Mpenopyka CM/ Rec (2010) 13

(
90 KomuteT mnHuctapa, Mpenopyka 6p. R (97) 18.
91  KomuteT muHuctapa, Mpenopyka 6p. R (97) 5.
92 KomuteT muHucTapa, Mpenopyka 6p. R (95) 4.
93  Komutet mnHuctapa, Mpenopyka 6p. R (91) 10
94  KomuteT mmnHucTapa, Mpenopyka 6p. R (87) 15

95  KomuteT mnHuctapa, Mpenopyka 6p. R (86) 1.
96  Klass and Others v. Germany, npepcTtaBka 6p. 5029/71, npecyna of 6. 9. 1978.
97  Wciuo, cTaB 59.
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Y npeamety S. and Marper v. the United Kingdom,*® nogHocunau npefcTaBKe ce Xanuno Wro
cy ce IHK n oTucum npcTujy Koje cy BNacTu NPUKynuae Mornu 3agpxati Ha HeogpeheHo
BPEME 11 KOPUCTUTY Uy APYTe CBPXe, OCKIM OHIIX 3a KOje Cy cakynbeHe. Cyf je y3eoy 063up
[a je, Kao 1 Ko npucnyLuKmBama TenedoHa, TajHor Hag3opa 1 TajHOr NPUKyn/bakba oba-
BELUTajHMX MojaTaka, HeOMNMXOAHO MMAaTK jacHa, feTasbHa MpaBuna Koja perynuuy obum
1 NPYMEHY Mepa, Kao 1 MUHUMANHe Mepe 3aluTUTe Koje ce TUUy Tpajara, CKNaguTema,
kopuwhera, NnprcTyna Tpehrx nnua, NocTynaka 3a ouyBare MHTErprTeTa U NoBepP/bNBO-
CTV nofaTaka v NoCTynaKa 3a HbMXOBO YHULITaBame Npy»ajyhn Tako JoBOSbHE rapaHuuje
of pv3ukKa 3noynoTpebe n camoosbe.”® Cya, mehytum, npumehyje ga cy nutara y oBom
CNlyyajy yCcKo noBe3aHa ca WMPUM NTakeM Aia N je MeLlake y HeKo npaBo 6uio Heon-
XOAHO Y AeMOKpaTCKOM ApyLTBY. EBpONncku cya je yTBpAmMo Aa NyKo CKnaguwTtere noga-
Taka Koju ce ofHOCe Ha NMPUBATHU XMBOT MNojeAnHLUa NpefcTaB/ba Mellame Y npaBo Ha
NPUBATHW XXNBOT.

Y npepmety Haralambie v. Romania,'® Cyp je yTBpAMO Kpluere unaHa 8. EBporncke KoH-
BEHLMje jep ce MopgHocCwal NpeAcTaBKe CyouyaBao ca OPOjHUM Mpenpekama Kako 6u
“Mao yBuA y focuje Koju cy Kpenparne TajHe cnyx6e. Cyf je NOHOBMO Aia je BUTalHW NHTe-
pec nojeArHLa Koju nMa JoCuje KOju ApXKe jaBHU OpraHu, a MOXe Aa NpUCTynu NCTOM.
Cyg je Harnacmo fa cy BnacTu fyxHe fia 06e3befe eprikacaH nocTynak 3a NPUCTyn TakBUM
nHdopmaumjama.'® Takohe, y K.H. and Others v. Slovakia,'® Cyn je yTBpAMO KpLUeH€ YiaHa
8. KoHBeHLMje, jep nogHOCHOLMA NpeAcTaBKe HUje 6uno 1o3BOSbeHO Aa doTokonupajy
CBOje MefMUMHCKe KapToHe. OHM Cy cmaTpany HEOMNXOAHUM fa nocenyjy CBy AOKYMEH-
Tauujy y o6nunky dbotokonuja Kako 61 1x Morao nperiefatyi He3aBUCHU BeLUTak, anv u'y
Lusby 3awtute of Moryher HEXOTMUHOT YHYLWITaBaka opurnHana.'® HaumoHanHm cynosu
cy 3abpaHy Konumpara MegULMHCKUX KapToHa yriaBHOM onpaspaBanu notpebom ga ce
peneBaHTHe MHbOPMaLMje 3aWTUTe of 3n0ynoTpebe. Bnaga ce y cMYHMM nuTakrma
ocnarbana Ha cnobofy npoLeHe ApXaBa YroBOPHMLA 1 CMaTparsa je fja Cy C/loBayke Bna-
CTW ncnyHune cBoje obaBese M3 unaHa 8. fO3BO/baBajyhin nofHOCKMOUVMA NPeacTaBKu
WM HBUXOBMM NpefCcTaBHMLMMA Aa NpoyYye CBe eBUAeHUMje U fia HanpaBe CBOoje py4HO
HanncaHe ussoge.'™ Cyn je noce6HO 0CNOpUO apryMmeHT Aia 61 NogHoCHOLM NpefCcTaBKy,
Kojuma je y cBakoMm crnyyajy omoryheH nprcTyn hrxoBoj LefoKyNHOj MeanLUHCKOj AOKY-

98 S.and Marper v. the United Kingdom [GC], npepcTaBke 6p. 30562/04 1 30566/04, npecyfa og 4. 12. 2008.
99  MUciuo, ctas 98.

100 Haralambie v. Romania, npepctaBka 6p. 21737/03, npecyna o 27. 10. 20009.

101 WUciuo, cTaB 96.

102 K.H.and Others v. Slovakia, npeactaBka 6p. 32881/04, npecyna of 28. 4. 2009.

103 Wcito, cTas 52.

104 MWciuo, ctaB 53.
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MeHTaLuju, Mornu 3noynotpebrbaBat HPopmaumje npasehn potokonuje peneBaHTHUX
nokymeHaTa.'” LLITo ce Tye aprymeHTa Koju ce ogHocu Ha Moryhy 3noynoTtpeby nogataka
on ctpaHe Tpehux nuua, Cya je paHuje yTBpAMO Aa je 3aWTnTa MEAULMHCKMX NojaTaka
o[l CYLUTUHCKE BaXKHOCTM 3a YXKMBak€ NpaBa 0cobe Ha MOoLITOBake NPUBATHOT 1 MOPO-
OVYHOr KunBoTa.'” Pu3nK of Takee 3/510ynotpebe Morao ce CNpeuntn Ha Apyre HauvHe,
n3yseB yckpahriBamem Komnuja focvjea nogHocMourMa npeactaBske. Ha npumep, komy-
HUKaLMja UM oTKprBake NINYHUX 30PaBCTBEHNX NofaTaka Koju Mory 61UTn y CynpoTHO-
CTW Ca rapaHumjama 13 unaHa 8. KoHBeHUuje, Mory ce cnpeynTn CpeacTBMMa Kao LWTo je
yrpahuBatbe ogroapajyhux 3aWwtmtH1X Mmepa y gomahe npaso ¢ UusbemM CTPOror OrpaHu-
yaBatba OKOJIHOCTY MOJ KOjUMa TakKBU Mogaum mMmory 6uTy OTKpMBEHU U 06MM KL Koja
“Majy npaBo fa npuctyne cnucuma.'” Cyp je 3ay3eo cTaB U Aa Huje Tpebano aa nogHoCU-
ouu npefcTaBke 0b6pasnoXe 3alWTo Cy UM NoTpebHe dpoToKONUje, jep je opraH y noceny
rnojaTaka cMaTpao fAa HUCY NoKasanu ybeasbree passore aa 6u um 6no obesbeheH npu-
cTyn ¢poToKonujama.

Takohe, y Gaskin v. the United Kingdom,'*® nogHocunay, npefcTtaBke cCe »Kanuno Ha 3J10-
CTaBJbate 0K je 610 Y XpaHUTerbCTBY. TPaXKMO je NPUCTYN CUCMMA, all je HeroB 3axTeB
onb6ujeH. Mo muwwbery Cyaa, ocobe y crTyaumjyu nogHocMoLa NpefcTaBKe MMajy BUTasHK
nHTepec 3awtuheH KoHBeHUrjom y fobujatby MHbOPMaLMja HEONMXOAHUX 3a NMO3HaBaHE U
pa3ymeBatrbe CBOI AeTUHCTBA U paHor pa3soja. C gpyre cTpaHe, Mopa ce MMaTu Ha yMy fa
je NnoBep/bMBOCT jaBHMX eBUAEHLMja Of 3Havaja 3a fobujarbe 06jeKTUBHUX 1 NOY34aHMX
nHdopmaumja, Te fa TakBa NOBEPSLUBOCT MOXe OMTV HeonxoAHa M 3a 3awTuTy Tpehux
nuua. Npema oBOM ApyroM acnekTy, CUCTeM MONYT GPUTAHCKON, KOju MPUCTYN eBUAeH-
LMnjama YMHM 3aBUCHUM Of NPUCTaHKa CapafHKKa, Y MPUHLKMY Ce MOXKe CMaTpaTy KoMna-
TMOVNHMM ca o6aBe3ama U3 unaHa 8, yanmajyhu y 063up cnobogHy npoueHy apxase. Cyg,
mMeDyTnM, cMaTpa fa ce y TakBOM CMCTEMY MOPajy OCUIypaTu UHTepecK nojefurHua Koju
TPaxun NPUCTyn eBnAeHUMnjamMa Koje ce OfHOCe Ha HeroB NPUBATHU 1 NOPOANYHM »KNBOT,
Kafa capafHuK Huje JOCTyMNaH Uiy HempaBWHO ofbuje carnacHoCT. TakaB CUCTEM je y
cKnagy ca NpUHUMNOM MPONOPLMOHANHOCTA CaMo ako npeaBuha Aa He3aBMCHM opraH
KOHauHO ofnyuyje fa N1 mopa Ut ogobpeH NPUCTYN y cilyyajeBUMa Kafa capagHuK He
ycne Aa ofroBOpu MY yCKpaTy NpucTaHak. Y 0BOM Clyyajy nofgHoCUnaL, npeacTaBKe Huje
MMao TakaB nocTynak.'®”

105 Wciuo, cTaB 54.

106 Bupetn nlv. Finland, npepctaska 6p. 20511/03, npecyaa op 17. 7. 2008, ctas 38.
107 K.H.and Others v. Slovakia, ctas 56.

108 Gaskin v. the United Kingdom, npepctaBka 6p. 10454/83, npecyna og 7. 7. 1989.
109 MHciuo, ctaB 49.
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CynpoTHo Tome, y npeameTy Segerstedt-Wiberg and Others v. Sweden,"'° Cyp je cmaTpao ga
HMje nNpekpLueH unaH 8. EBporncke koHBeHUMje. Y3umajyhu y 063up WwnMpoko nosbe cno-
60He NpoLeHe BNacTy LUTa CY MHTEPECH HaLMoHaHe 6e36eaHoCTH, 6opba NpoTHB Tepo-
pu3Ma npeBiafana je Hag HTepecma NogHocuaLa 3axTeBa 3a 06e3behrBarbemM nyHor
obvma nopataka y peructpy lNonuuunje 6e36egHocTn. Cyf je 3ay3eo CTaB Aa je L03BO/bEHO
onbujarbe MyHOr MPUCTYNa HaUMOHANHOM PErucTpy TajHe Monuuuje Kafga ce ApKaBa
MO>Ke NernTrMHO 60jaTy Aa Npykakbe TakKBUX MHPOPMaLMja MOXKe Yrpo3nTi edruKacHOCT
cucTeMa TajHOr Haf30pa Koju je AM3ajHMpaH pagu 3aluTiTe HaumoHanHe 6e36eqHoCTH 1
6opbe npoTuB Tepopusma.'

2. Hauena ynpaBHO-CyACKOr NOCTYrKa

YnaH 6. craB 1. KouBeHymje - MpaBo Ha npaBn4Ho cyherwe

CBaKo, TOKOM ofilyuMBarba O HeroBum rpahaHckum npasuma 1 obasesama unmn o
KPUBUYHOj ONTY>KOM NPOTMB Hoera, Ma NpaBo Ha NPaBUYHY 1 jaBHY pacnpasy y pas-
YMHOM POKY Npef He3aBUCHMM U HeMpPUCTPacHNM CyioM, 00pa3oBaHMM Ha OCHOBY
3aKkoHa. Mpecyga ce mopa n3pehu jaBHO, anu ce WTamna 1 jaBHOCT MOTY UCK/bYUYNTM
C yenor unu ¢ gena cyberba y MHTepecy Mopana, jaBHor pefia Unu HauMoHanHe 6es3-
6eHOCTN Y 1IEMOKPATCKOM APYLUTBY, Kafia TO 3axTeBajy UHTepeCcH ManoseTH1Ka nim
3alWTMTa NPMBATHOT XMBOTa CTPaHaKa, NNy Mepu Koja je, Mo MuLLIberby Cyaa, Heon-
XO[HO NoTpebHa y NocebHMM OKONTHOCTMMA KaAa 61 jaBHOCT Moria Aa HalLKOAW NHTe-
pecuma npasge.

2.1. Tpuctyn cyay
" Yeoa
I'IpaBo Ha npaBn4yHO CyF)EH:e O6yXBaTa He CaMo BOF)EI-be NoCTynKa npej cyaom Beh un

NpaBo Ha NMOKpeTake TaKBOr NocTyrnkKa. [pema mefhyHaponHOM npaBy, NPUCTYN CyAy WUn
TpubyHany Mopa ce AefIOTBOPHO rapaHToBaTy Aa 61 ce 06e36eAnno aa H1jeaHo nuLe He

110 Segerstedt-Wiberg and Others v. Sweden, npepctaBka 6p. 62332/00, npecypa oa 9. 6. 2006.
111 MWciuo, ctas 102.
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6y,qe JinweHo CBOI MpaBa Ha npasay. OBo ce I'IOﬂje,El,HaKO OOHOCK M Ha ynpaBHe CTBapwu,
Kao 1 Ha KpUBUYHE CTBapW.

Kapa ce no3umBa Ha unaH 6. ctaB 1. Cya y CBOjoj npakcu npasun pasnuky usmehy mnspasa
,MPaBo Ha cyn” n ,NpaBo Ha npuctyn cyay” [0k je NnpaBo Ha CyA U3PUYUTO NOMEHYTO Y
unaHy 6. NPaBO Ha NPUCTYN Cyay NOApa3yMeBa ce y OKBMPY NpaBa Ha CyA M OfHOCK ce Ha
NpaBo NoKpeTarba NOCTYMNKa y rpahaHCKnm CcTBaprmMa:

»MnaH 6. ctaB 1. ... 06e3b6ehyje cBakom NpaBo Ha GMIO Koju 3axTeB KOju Ce OJHOCU Ha
tberosa rpahaHcka npaBa 1 obaBe3e 0 Kojuma ce ofnyuyje npen Cygom unu TprubyHa-
nom. Ha oBaj HauvH unaH 6. ogparkaa,NMPaBo Ha CyA’, Of KOjUX MPaBO Ha NPUCTYM, TO jecT
NpaBo Ha MoKpeTare MOCTyrNKa Npef CyaoBumMa y rpahaHckum cTBapuma, npeacTaBsba
camo jeflaH acnekr.""?

MpaBo Ha NpucTyn cygy y CMUCATY YnaHa 6. gedurHncaHo je y npegmeTty Golder v. the United
Kingdom (cT. 28-36). lNo3uBajyhu ce Ha Hauena BnajaBuHe npasa v n3beraBara NPowm3-
BOJbHE NpuMmeHe oBnalwhera Koja YnHe ocHoB KoHBeHUwmje, CyA je CTao Ha CTaHOBMLUTE Aa
npaBo Ha NPUCTYN CyAy NPeACTaB/ba MHXEPEHTHM acMeKT MexaHn3ama 3alTuTe yTepheHe
y unaHy 6. (Zubac v. Croatia [GC], cT. 76 n parbe).

MpaBo Ha NpaBMYHO cyhHere, Ha HAYMH Ha KOju je 3arapaHTOBaHO YnaHoOM 6. cTaB 1. 3ax-
TeBa fla CTpaHKe y CNopy MMajy Ha pacronarakby AenoTBOpaH NpaBHY JIEK KOji UM OMO-
ryhaBsa fla 3axTeBajy fla ce ocTBape ruxoBa rpahaHcka npasa (Béles and Others v. Czech
Republic, ctaB 49 n Nait-Liman v. Switzerland [GC], cTaB 112).

CBako nue 1ma npaso fa npef CyfoM/TPrOYHaNoOM M3Hece 3axTeB Koju ce OfHOCU Ha
terosa ,rpabaHcka npaBa 1 obasese”. Ha Taj HauMH unaH 6. ctaB 1. yTBphyje ,MpaBo Ha
cya’, npy YeMy NpaBo Ha MPUCTYN CyAyY, TO jeCT MPaBo Ha NOKpeTarbe NOCTyNKa npeg cyfo-
BMMa y rpahaHcKm cTBapvMa, NpeAcTaB/ba jefaH acnekT Tor npasa (Golder v. the United
Kingdom, ctaB 36 u Nait-Liman v. Switzerland [GC], ctaB 113). CTora ce Ha unaH 6. cTaB 1.
MO>Ke No3BaTK CBAKO NNLIe KOje CMaTpa Aa je AOLIO A0 HE3aKOHMTOr Mellatba Y OCTBapu-
Bakbe HeKor of HeroBux rpahaHcKrx Npasa 1 Koje y npefcTaBLy HaBOAW Aa Huje umano
MoryhHOCT la noHece CBOj 3axTeB CyAy KOju UCnyHaBa Kputepurjyme ynaHa 6. ctas 1. AKo
NocToju 036USbaH N UCTUHCKM CMOP O 3aKOHUTOCTM TaKBOF Mellaka Koju ce OfHOCK Ha
Camo NocTojare nnm o6mm rpahaHCKor NpaBa Ha Koje ce nuLe 0 KOME je pey no3unBea, OHAA
unaH 6. ctas 1. faje npaBo Aa 0 TOM NUTaky yHyTpalltber 3aKOHOAABCTBa oanyun cyn”

112 Golder v. the United Kingdom, ciuas 36.
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(Z and Others v United Kingdom [GC], ctaB 92 u Markovic and Others v Italy [GC], ctaB 98).
Opbujare cyaa fa ncnvTa HaBofe NiMua Koju ce Tndy ycknaheHocTn ogpeheHor nocTynka
Ca OCHOBHUM MPOLECHUM rapaHuujama npaBuyHOr cyhera orpaHuyaBa MpucTyn Tor
nuua cyay (Al-Dulimi and Montana Management Inc. v. Switzerland [GC], ctaB 131).

,[1paBoO Ha nNpucTyn cyay” cactaBHM je Aeo 1 NpefycnoB MpasBa Ha MPaBMYHO U jaBHO
cyheme. Mpenpeke Koje omeTajy NMpaBo MojefuHLUa Ha NPUCTYN cygy obecmullibaBajy
rapaHuuje npasuyHor cyhera 13 unaHa 6. ctas 1:,Ta ogpenba onvyasa "npaBo Ha cya’,
yuje je NpaBO Ha NPUCTYM, Tj. NPaBO Ha NOKpeTakbe NOCTyNKa npef cyaoM y rpahaHckum
CTBapuMa NpefcTaB/ba CaMO jeflaH acnekT; MehyTuM, TO je acneKkT Koju 3arnpaBo OMO-
ryhasa fa ce nckopucre garbe rapaHuuje ytepheHe y ctaBy 1. unaH 6. Kapaktepuctuke
NPaBUYHMX, jaBHUX U eKCNeAUTUBHUX CYACKMX MOCTyNaka 3ancta Hemajy HUKaKkBy Bpea-
HOCT aKo ce TaKBW NOCTYNUM NPBO He NOoKpeHy."''

Jlnua mory Aa ouekyjy v 3aTpaxke NPUCTYN Cyay of TPEHyTKa Kajia Mory fja NoAHecy apry-
MeHTOBaHV TyX6eHW 3axTeB Aia je AOLUIIO [0 HE3aKOHUTOT MeLlarba Y OCTBapuBakbe HeKor
ofi hxoBUX (rpahaHCKKX) NpaBa NPU3HATUX MO HaLuMoHanHoM npasy.'' MpaBo npucTyna
Cypy He 3axTeBa fia Ap»aBe yCNocTaB/bajy anenawuyoHe uim KacauyoHe cygose. Mehytum,
y Ap>KaBama Yy KojrMa TakBM TpMOYHanu nocToje, NpaBo Ha NPUCTYN CyAy BaXu 1 3a bux.'"?

MpaBo Ha NPUCTYN cyay YCKO je NoBe3aHo ca,MpaBoM Ha cya” [Jok ce MoToHe OAHOCH Ha
0CcobMHe Koje HauMoHaHu Cyg Mopa [a noceayje npema yiaHy 6. ctas 1. npaBo Ha Npu-
CTYN CyAy ce npe OgHOCK Ha NUTara Kao LWTO Cy NPaBuia O CTPaHaYKoj NerutuMaumjv
npea HauVMoHANHUM CY0BUMA, HEMPUMEPEHO BUCOKE CYACKe TaKce, HelocTaTak NpaBHe
nomohu, pokoBw, GU3NUKM NPUCTYN 1 Apyra NiTakba Koja MOry ia OMeTajy NpUcTy.

= CraHpapaun

Cyn je y 6pojH/M cnyyajeBrMa NOHOBMO fia ,NpaBo Ha CcyA” HWje anconyTHO NpaBo 1 fia
MO>e O1TV OrpaHYeHO 1 MOABPrHYTO NPoBepu ,came cylwTrHe ' "® Mpuctyn cyny npema
unaHy 6. cTaB 1. He MOXe BUTK OrpaHMYeH Ha TakaB HauMH Ja MWK nojeaunHue moryh-

113 Kreuzv. Poland, Gipegciuaska 6p. 28249/95, Upecyga og 19. 6. 2001, citas 52.

114 Karin Andersson and Others v. Sweden, tpegciuaska 6p. 29878/09, lipecyga og 25. 9. 2014, ctuas 68.
115 Andrejeva v. Latvia [GC], Gpegcitiaska 6p. 55707/00, Upecyga og 18. 2. 2009, citas 97.

116 De Geouffre de la Pradelle v. France, npencTtaBka 6p. 12964/87, npecyna og 16. 12. 1992, cTaB 28.
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HOCTW ocropaBarba YNpaBHMX akaTa opraHa ynpase Koju yTuuy Ha hMXoBa rpahaHcka
npaea. MehyTum, y ogpeheHnm cnyyajeBrma umyHuTeT mehyHapogHe opraHusaumje'’ n
unaHa napnameHTa''® o NocTynaka, WTo y Npakcy nma 3a nocneanuy yckpahrvsare npu-
CTyna CyAy OBMM JIMLMMA, MOXe 6UTW Y CKady ca 3axTeBMMa unaHa 6. ctaB 1. Takohe,
CBaKO OrpaHuyerbe Npasa Ha NPUCTYN Cyay Mopa TEXUTY NErMTUMHOM Lnby 1 6UTH Cpa-
3MepHO ToM Luby.'"?

Cyg je farbe yTBPAMO Aa Ce NPaBo Ha NPUCTYN Cyay Npema YnaHy 6. ctas 1. MoXe nospe-
OVNTW Hen3BeCcHUM'?® unm CTpUKTHMM'?' npaBuAMMa O POKOBUMA,'?* npeaycrioBrMa 3a
NPUXBaT/bMBOCT C/lyyajeBa, HEOMpPaBAAHO BUCOKUM CYACKMM TaKkcama,'? Henpucty-
nayHom npasHom nomohu,'** 3akoHCKOM 3abpaHOM nofHolena Tyx6u y ogpeheHum
BpCTaMa CnopoBa'® nnun gpyrum CTPYKTYPHUM UKW NPAaKTUYHUM NPaBHUM noTelukohama
Koje mpousnase 13 HaumoHanHor cuctema ynpasHor npasocyha. Takohe, Mory HacTaTu
MPaKTUYHe NpenpekKe jaBHOM NPUCTYNY CTpaHaka y NocTynKy. Tako, Ha NpuMep, CTpaHKe
Mory 6UTK cnpeyeHe fa NPUCTyne NPaBoOCygHOM CMCTeMy 360r HefoCTaTKa nojataka o
MecCTy 1 BpeMeHy pacnpaBe unv 360r herose nokauuje, WTo 61 UM MOFNO oTeXaTu Un
oHemoryhut ga fohy fo wera. lMpenpeka npuctyny 6u Takohe morna npousahu 13 Hego-
CTaTKa objekaTa Koju 61 omoryhunu dusnukmn npuctyn nuumma ca MHBanuANTETOM.

WNako gpxxaBe nmMajy n3secHy cnoboay y yTBphuBarby HaLMOHaMHMX NPOLIECHNX MPaBua,
YKIbyuyjyhu ycnose npuxeat/bMBOCTY, TO He 61 Tpebano Aa cnpeun nojefmHue Aa npu-
CTyne JOCTYNHOM MPaBHOM fekKy.'%

TakBa npoLecHa npaBuia Mopajy Aa 3af0BOJbe 3aXTEBE NPaBHe CUTYPHOCTM Npema KoH-
BeHLUMju. Hern3BecHOCT NpoLecHUX npaBuia O TOMe KO MMa CTpaHauky nermtumauujy
npeq YnpaBHUM Cy[OM 1 Kafa je npeaMeT ,3peo” 3a noKpeTame NocTynka npeq Ynpas-
HUM cygom,'?” Takohe 6u morna fa Kpwy ogpenbe unaHa 6. ctaB 1. o npuctyny cyay.

117 Waite and Kennedy v. Germany, Gpegciuaska 6p. 26083/94, ognyka og 19. 11. 1998.

118 A. v. the United Kingdom, tpegcitiaska 6p. 35373/97, upecyga og 17. 12. 2002.

119 Melikyan v. Armenia, tpegcitiaska 6p. 9737/06, upecyga og 19. 2. 2013, citias 45.

120 De Geouffre de la Pradelle v. France, npefictaBka 6p. 12964/87, npecyna of 16. 12. 1992.
121 Esim v. Turkey, Upegciuaska 6p. 59601/09, tpecyga og 17.9.2013.

122 MWciuo, ctas 20.

123 Kreuz v. Poland, ciuae 52 v Hiiseyin Ozel v. Turkey, Gpegciuaska 6p. 2917/05, Gpecyga og 10. 1. 2012.
124 Mehmet and Suna Yigit v. Turkey, Gpegciuaska 6p. 52658/99, ipecyga og 17. 7. 2007.

125 Marinkovic v. Croatia, tipegcitiaska 6p. 9138/02, tipecyga og 21. 10. 2004.

126 Esim v. Turkey, ciu. 19-20.

127 Karin Andersson and Others v. Sweden, citiag 52.
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Mpema Tome ,MpPaBo Ha Cya” 1 NPaBO Ha MPUCTYN CyAy HWUCY anconyTHa npa.a. Ta npaBa
MOTY Aia NoANeXy OrpaHuyerriMa, anun Ta orpaHnYera He CMejy Cy3UTU HAUTU CMarbUTK
NPUCTYN KOju je OCTaB/beH MNojefivHLYy Ha TakaB HauMH WU y TakBOj Mepu Aa ce Hapy-
LaBa cama CywWTKHa Tor npaB.a (Philis v. Greece (6p. 1), ctaB 59; De Geouffre de la Pradelle
v. France, ctaB 28; Stanev v. Bulgaria [GC], ctaB 229; Baka v. Hungary [GC], ctaB 120 v Nait-
Liman v. Switzerland [GC], ctaB 113). OcvM Tora, orpaHnyere MoXe 6UTI y CKiagy ca una-
HOM 6. CTaB 1. CaMO aKo Ce HUMe TeXW NIETMTUMHOM LJbY U aKO NMOCTOjU pasymaH 0aHOC
Ccpa3mepHocTU n3mehy cpeficTaBa Koja Cy MpuMMeHeHa 1 Luiba Koju ce HacToju OCTBa-
putn (Lupeni Greek Catholic Parish and Others v. Romania [GC], ctaB 89 u Nait-Liman v.
Switzerland [GC], cTaB 115).

Mako je npaBo Ha nokpeTatbe rpabaHCKONpaBHOr MOCTYNKa Mpen CyAoM CBPCTaHO Yy
KaTeropujy ,yH/Bep3aJiHO NMPU3HATNX OCHOBHUX NpaBHMX Hadena’, Cyn He cmaTtpa fa Te
rapaHumje cnagajy y Hopme ius cogens npema cafalltbem cTaky y MeDyHapoaHOM npasy
(Al-Dulimi and Montana Management Inc. v. Switzerland [GC], ctaB 136).

Y npepmety Baka v. Hungary [GC], Cyn je yka3ao Ha cBe Behu 3Hauaj Koju mehyHapogHu
NHCTPYMeHTU 1 MHCcTpymeHTn CaBeTa EBpone, cyacka npakca mehyHapoaHux cygosa u
npakca gpyrux mehyHapogHUX opraHa NpvAaajy NpouecHoj NpaBMYHOCTM Yy NpeameTma
KOju Ce TMUy CMerbUBakba UMK paspellera Cyaunja, yKibydyjyhn nHTepBeHunjy Tena Koje
je He3aBMCHO y OAHOCY Ha M3BPLLHY M 3aKOHOAABHY BAACT Y NMorfieay cBake ofslyke Koja
yTUUe Ha NpecTaHak cyaunjcke yHKumje (cTaB 121).

Y ognyum Kojy je goHeo y npeameTty Lovri¢ v. Croatia y Be3un ca UCKIbyYereM unaHa jeq-
Hor yapyxetba, Cyf je NpMMeTHO fa ce orpaHmnyaBakbeM NpaBa Ha NPUCTYN CyAy 3a Ocrno-
paBatbe TakBe Mepe TeXUO0 OCTBapetby ,IerMMTUMHOT Linba” OApKaBakba CaMOCTaHOCTL
TOr yapyeha (y3 nosvBare Ha unaH 11. KonseHuuje). Mlako ce 06vm cyackor npencnmnti-
Barba TaKBe Mepe MOXe YaK 1 3HaTHO OrPaHNYNTH, LY O KOjeM je pey unak He cme 6utu
ycKpaheHo npaBo Ha npuctyn cyay (ct. 71-73).

MpaBo Ha NpUCTyn cygy Mopa 6uTtn,MpakTMYHO 1 fenoTBopHo” (Bellet v. France, ctaB 38 n
Zubac v. Croatia [GC], cT. 76-79). [la 61 npaBo Ha NpucTyn cyny 6uno AenoTBopHoO, Nojean-
HaL, Mopa ,MMaTH jacHy, NpakT1YHy MOryRHOCT a OCNopK akT Koju NpeAcTaB/ba MeLIare
y rerosa npa.a” (Bellet v. France, ctaB 36 n Nunes Dias v. Portugal (ogn.) y Be3un ¢ npasu-
NMa KojuMa ce ypehyje CyCcKM Hanor 3a nojaebuBare npeg cynom).

Mpasuna kojuma ce ypehyjy dopmanHu Kopauu Koje je noTpebHO npefy3eTu, Kao 1 POKOBU
Koje 61 Tpebano nowToBaTy y NOCTYNKY NOAHOLLEHa »anbe Unn 3axTeBa 3a CyACKo npe-
NCNnTVBarbe MMaAjy 3a Wb Aa ce obe36eam BasbaHO cripoBoherbe NpaBae 1, HapounTo,
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noLiToBare Hayena npaeBHe curypHoctu (Carete de Goii v. Spain, ctaB 36). lNpema Tome,
npasuna o0 KojuMa je pey unu buxoBa NprMMeHa He 61 Tpebano fa cnpeyaBajy CTpaHKe y
Cropy Aa KopurcTe pacnonioxmsuy npasHu nek (Miragall Escolano and Others v. Spain, ctaB
36 n Zvolsky and Zvolskd v. Czech Republic, cta 51). Takohe je noTpe6HO Aa ce cBaKu noje-
OVHaYHW NpefMmeT OLeH Y cBeTy crnelnduyHmX ocobrHa NocTynKa o Kom je ped (Kursun
v. Turkey, cT. 103-104). Ko nprMeHe NpoLuecHUX NpaBunia CygoBu Mopajy Aa nsberasajy
KaKo npeKkomepHu dopmasnizam, Koju 61 HaHeOo LITETY MPABUYHOCTU MOCTYMKA, TaKo U
npekomepHy GprekcMbUIHOCT Koja 61 Morna Aa NOHULLTY NPOLeCHe 3axTeBe KOoju Cy 3aKo-
Hom nponucanu (Hasan Tung and Others v. Turkey, cT. 32-33).

CywTnHa npaBa Ha NPUCTYN Cygy NocTaje yrpoXXeHa Kafda npaBuiia NpectaHy Aa ciyxe
LuubeBMMa ,MPaBHe CUrYpHOCTU” U ,BarbaHor cripoBoherba npasae” n dopmupajy Heky
BPCTY npenpeke Koja oHeMoryhaBa CTpaHKy y Copy ia O MepUTYMy HEHOT npeamMeTa
oanyun HagnexHu cyg (Zubac v. Croatia [GC], ctaB 98). Kapga opraHu focTtaBe HenpeLusHe
Unu HenotnyHe nHdopmaLmje 0 POKOBMMA, OHZla 61 HauMOHanHK cyaoBu Tpebano Aa
y3My Yy 0631p KOHKPETHE OKOJIHOCTM JATOr NpeaMeTa 1 [1a He NMpUMetbyjy CyBULLE KPYTO
peneBaHTHa NpaBwna n cyacky npakcy (ynopeawu Clavien v. Switzerland (ogn.) n Gajtani v.
Switzerland).

MpaBo Aa ce nogHece Tyx6a UKW Ja ce YNoxK }anba Mopa HacTaTU OHOF TPeHyTKa Kajaa
CTpaHKe MOry CTBapHO Ja Ca3Hajy 3a NpaBHY OAJYKY Koja UM Hamehe Heky obaBe3sy unu
Koja MOTeHLMjaIHO LUTETU HUXOBUM NIEMTMTUMHMM NpaBrMa WaN UHTepecrma. Y cynpoT-
HOM, CyfoBM 61 TMMe LITO KacHe y AoCTaB/batby CBOjUX OANyKa MOrvM 6UTHO Aa ckpate
BpeMe 3a u3sjaBrbrBarbe »kanbe unm yak a oHemoryhe 6mno KakBy »anoy. [loctaBmwarmem
Cy[CKe OfJTyKe, Kao HauvH KOMyHMKauuje n3mehy cyfa 1 cTpaHaka, CTpaHKe ce Yno3Hajy ¢
TOM OANTYKOM 11 OCHOBOM O KOM je JOHeTa, WTo 1M omoryhaBa Aa ce Xane YKOnmKo cma-
Tpajy fa je To notpebHo (Miragall Escolano and Others v. Spain, ctaB 37) nnu ce omoryhasa
3anHTepecoBaHoM Tpehem nuuy fa ce ymewa y cnop (Canete de Goni v. Spain, ctas 40, y
KOM MofHoCuTe/bKa NpefcTaBke Huje buna no3BaHa fa M3Hece MCKa3 Kao 3anHTepeco-
BaHa CTpaHa Y MOCTYMKY YMj jOj je NCXOA HaHeo LITeTY).

Lunpe rnefaHo, HaLUMOHANHN OpraHX CHOCe OArOBOPHOCT Aa MOCTynajy mcrnorbasajyhin
noTpebHy Mepy PEBHOCTM Yy HaCTOjatby Aa CTpaHKe 6yay obaBeluTeHe O NOCTYMKY Koju ce
Ha HKX OAHOCK, Kako 61 Morfe Aa ce nojase Npef CyaoM 1 aa ce 6paHe; obaBeluTerbe O
MOCTYMNKY He MOXe ce y MOTMYHOCTM NPenycTUTL Ha AUCKPELIMOHO oAnyYrBatbe CynpoT-
HOj CTpaHu (BUAM pe3nme CyAcKe npakce y npeamety Schmidt v. Latvia, cT. 86-90, 92 n
94-95, y Kojoj nopgHocunal, npeAcTaBke Huje 610 obaselTeH O 6pakopasBOAHO] Nap-
Huuw, a Cya je Harnacmo fJa je, ¢ 0631POM Ha OHO LITO je 6UNO NpeaMeT TOr NOCTYMKa,
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6una HeonxoaHa noce6Ha PEBHOCT OpraHa Kako 6u o6e36en|/|nv| nowToBakbe NpaBa nog-
HOCKOUa npencTtaBke Ha Npuctyn Cy,[],y).

Cuctem onwTer objaB/bUBatba YNpPaBHUX OAJTyKa KOji YCNOCTaBba NPaBrUyHY PaBHOTEXY
n3mehy nHTepeca opraHa 1 nvua o KojMa je pey, HapPOUYUTO TaKo LITO Ce TUM JIMLMMa
npy»<a jacHa, cTBapHa 1 enoTBopHa MoryRHOCT a ocnope HaBefileHe OfJlyKe, He npej-
CTaBJba HECPA3MEPHO MeLLAHEe Y MPaBo Ha npuctyn cyay (Geffre v. France (ogn.)).

Mpepmet Zavodnik v. Slovenia ogHocno ce Ha obaBelUTaBake y TOKY CTeUajHOr MOCTymMKa.
Cyn je 3aK/byuro Aa je HauMH Ha KOoju je OCTaB/beHO 0HaBELLTEHE O OfPXKaBakby PoUMLLTa
(obaBeluTEHE je MCTAaKHYTO HA OFflacHOj Tabnu cyga u y ,Cny6eHoM rnacHuKy”) 6ro
HenpumepeH, Te je ycnep Tora NogHoCKNaL, npefcTaBke 61o cnpeyeH Aa ocnopu feoby
“MoBUHe (Zavodnik v. Slovenia, cT. 78-81).

Yy KOHKPETHNM OKOJTHOCTUMa HEKOI npeameTa, NPakKTUYHOCT 1N AENTOTBOPHOCT NpaBa Ha
npucTtyn cygy mory 6I/ITVI, npnMmepa pagn, HapylweHa Ha HeEK o CJ'IEJJ,EHI/IX Ha4ynHa:

1) TpeBUCOKM TPOLIKOBU MOCTyNKa C 063Mpom Ha ¢uHaHcmjcke moryhHocTn
nojeaunHua:

MNpekomepHe cygcke Takce (Kreuz v. Poland, ct. 60-67; Podbielski and PPU Polpupe v.
Poland, ct. 65-66; Weissman and Others v. Romania, ctaB 42 n Georgel and Georgeta
Stoicescu v. Romania, ct. 69-70; n HacynpoT Tome, Reuther v. Germany (ogn.)). Y
™M cnydajeBuma Cypl je pa3maTtpao nuTakbe CYACKMX Takcu Koje cy ogpeheHe npe
MoKpeTara NapHMYHOr MOCTYMKa, a Koje Cy AoBesie Ao Tora fJa Oyne omeTeH npu-
CTyn cyay y NPBOM CTeMeHy Uan y KacH1joj ¢pa3m NocTynKa 3a nogHocuoue npea-
CTaBKe KOoju HUCY Mornu ga ux nnate. Y npegmety Stankov v. Bulgaria (ctas 59), Cyg je
CMaTpao [ia BUCOKe CyLCKe TaKce Koje cy ogpeheHe Ha camoM Kpajy MocTyrnKa Mory
npeAcTaB/baTh OrpaHNYeHe NpaBa Ha NPUCTYN cyay. Y npeameTma Koju ce ofHoce
Ha cyfcKe Takce Takohe Tpeba y3eTun y 0631p 1 NoHallake CTpaHKe y cnopy (Zubac
v. Croatia [GC], cTaB 120);

2) TnTama Koja ce ogHOCe Ha POKOBE:

Bpeme Koje je 6uno notpebHo fa 61 ce oanyynno o xanbu, a TOM OfJIyKOM je kanba
npornaweHa HegonywTeHom (Melnyk v. Ukraine, ctaB 26 n Miragall Escolano and
Others v. Spain, ctaB 38). CTpaHKe y cnopy Cy unak fy»He fa nocTynajy ¢ notpe6-
HOM nakkom 1 peBHolwhy (Kamenova v. Bulgaria, c1. 52-55).

Cyn je y npeamerty Ivanova and Ivashova v. Russia ctao Ha CTaHOBMLUTE Aa Haumo-
HaNnHW cyfoBy He Tpeba fa Tymaue yHyTpallrbe NpaBo Ha HednekcmbrunaH HaumH,
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Tako Aa Ta HedNekcMBUNHOCT AoBefe A0 HameTaka 06aBe3e Kojy CTpaHKe HUKaKO
He Mory fia ucnyHe. 3axTeB fla ce »kanba nofgHece y poky of MeceL, jaHa oA jlaHa Kaja
je cekpeTapmjaT CAUMHNO KOMMIETHY KOMKWjy ogslyKe CyAa — yMecTo Of AaHa Kaja je
nofgHocuTesbKa »anbe cazHana 3a Ty OASlyKy — JOBEO je A0 Tora ia UCMyHeHbe PoKa
3aBMCU Off YMHMOLLA KOjY je MOTMYHO BaH KOHTPOJe nogHocuTerbKke xanbe. Cyp je
3aK/byuMo Ja je NpaBo Ha Kanby Tpebasno Aa HacTynu of TPeHyTKa Kaja je nog-
HoCUTEsbKA »anbe Morna CTBapHO fa Ce Yro3Ha Ca MHTerpanHuM TEKCTOM CyfcKe
oanyke.

OrpaHunyere pokoBa 3a MoaHolewe 3axTteBa (Howald Moor and Others v.
Switzerland, c1. 79-80 v Yagtzilar and Others v. Greece, ctaB 27). Ha npumep, Cyg
je yTBpAmMo noBpepy npaBa Ha NpPUCTYN Cyay Y jedHOM 6pojy npeameTa y Kojuma
je obycTaBa KpUBMYHOTI MOCTYMKa ycne Koje Bulle Huje 6o ncnutmeaH rpahax-
CKOMPaBHU 3axTeB MOAHET y OKBMPY TOI MOCTYMKa HacTynwuia 360r Tora Wwro Hauu-
OHaJIHW OpraHu BNAcTX HWUCY UCMObUAN [OBO/baH CTEMeH Maxre U PeBHOCTU
(Atanasova v. Bulgaria, c1. 35-47). lpekoMepHa Kalltbera Y UCNUTMBamYy rpahaH-
CKomMpaBHe Ty»k6e Takobe mMory 10BeCTu Ao Tora Aa npaBo Ha Npuctyn cyay byae
NULLEHO CBaKoOr cagpaja (Kristiansen and Tyvik AS v. Norway).

Opobpere 3a nopHoleme xanbe Mo mcteky yTBpheHor poka U MpuxeaTake
penoBHe xanbe NogHeTe NMoc/e AyXer BpeMeHa, U3 passiora Koju He fenyjy Hapo-
UMTO YBEPIHUBO, MOXeE AOBECTU [0 MOBPefe Hayena npaBHe CUrypHOCTY 1 NpaBga
Ha npucTyn cyay (Magomedov and Others v. Russia, cT. 87-89, y kom cy xanbe nog-
HeTe MO UCTEKY POKa, Koje Cy MLe y KOPUCT HAapNeXHVX opraHa, npuxeaheHe
nowuTo je 6e3 BarbaHOr pasfora NpoAy»eH »andeHn pok).

Kalwrere HauMoHanHMX opraHa y pa3maTtparby 3axTeBa 3a MOHMLLTEHe OAJyKe
noaHocuUTesbKe npefcTaBke (Koja je TMM 3axTeBOM ocnopwsia nocTynak n3bopa 3a
pagHO MecTo 3a Koje ce MpurjaBusia) ycieq yera je Leo noctynak 6uo obycTaBibeH
y3 obpasnoxerbe ia He NOCTOjU NPaBHN NHTEPeC fja Ce HeH 3axTeB UCMUTa, jep je
OCTBapeHO [1ejCTBO YNpaBHe ofyKe 0 Kojoj je peuy (Frezadou v. Grecce, cTaB 47).

MuTtarba Koja ce ogHOCe Ha HaZNeXHOCT (Buaw, Ha npumep, Arlewin v. Sweden, y kom
ce paansio o NPeHocCy TeNleBN3NjCKe emucuje n3 gpyre semsbe unaHuue Esponcke
yHuje). Cem Tora, Kafia ce NPOTVB ApKaBe nogHece Ty6a 33 HaKHAZy LUTETe, OHa
“Ma no3nTueHy obasesy fa omoryhu ga ce ngeHtndrKyje HagnexHu oprat (Georgel
and Georgeta Stoicescu v. Romania, cT. 69-71);

MnTara Koja ce ogHOCe Ha foKase — Kaga Cy NpeTepaHo pUrnaHn 3axTeBu Koju ce
OfHOCe Ha TepeT Aokasueama (Tence v. Slovenia, c1. 35-38);

MpouecHe npenpeke Koje oHemoryhyjy obpahare cyay wnu orpaHuyasajy Ty
MoryhHocT:
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Kapa HauroHanHy CyoBM HAPOYMTO CTPOFO TyMaue HeKo MPOLIeCHO NpaBuso (npe-
KOoMepHM popmasnmsam), NogHOCMOLM NpeAcTaBKe TUMe Mory Aa byay nuLeHn cBor
npaBsa Ha NpucTyn cyay (Pérez de Rada Cavanilles v. Spain, ctas 49; Miragall Escolano
and Others v. Spain, ctaB 38; Sotiris and Nikos Koutras ATTEE v. Greece, ctaB 20; Béle$
and Others v. Czech Republic, ctas 50; RTBF v. Belgium, c1. 71-72 v 74; Miessen v.
Belgium, ct. 72-74 n Zubac v. Croatia [GC], cTaB 97), imajyhu y Brgy fa HEOCHO-
BaHO [jofaBarbe NPOLECHNX 3aXTeBA HAHOCK LITETY NPaBy Ha AENIOTBOPHY CYACKY
3awTtuty (Miragall Escolano and Others v. Spain, ctas 37).

Pa3matpare BpegHoOCTU cropa (4o3BosbeHW npar ratione valoris) Kako 6u ce yTBp-
Avina HagnexHocT Buwer cyga (Zubac v. Croatia [GC], cTaB 73, cT. 85-86).

3axTeBU KOju Cy y BE3M Ca U3BPLUEHEM HEKE paHuije OfJIyKe, MOTy HAaHETU LUTeTy
npasy Ha nNpucTyn cygy. Ha npumep, kKaja nogHocunay npefcTaBke He MOXe, 3aTO
LUTO HEMA [JOBO/bHO HOBYaHUX CPeACTaBa, Yak HU Aia 3anoyHe fa nocTyna y cknagy
¢ paHnjom npecygom (Annoni di Gussola and Others v. France, ctaB 56; ynopeau ca
oanykom y npegmeTy Arvanitakis v. France (ogn.)).

MpoLecHa npasuna koja ogpeheHnm cybjekTma 3abparbyjy ia NOKPeHy NOCTynKe
npeg cynom (The Holy Monasteries v. Greece, ctaB 83; Philis v. Greece (6p. 1), cTaB 65
n Lupas and Others v. Romania, cT. 64-67 1, Kafa je pey 0 NyHONETHUM LMMa Koja
Cy NvieHa NOCsIoBHe CnocobHocTw, Stanev v. Bulgaria [GC], cT. 241-245 v Nataliya
Mikhaylenko v. Ukraine, ctaB 40; ynopeau To ca npecynom y npeameTty R.P.and Others
v. the United Kingdom).

MehyTum, Takohe y Be3u ca nuTarbem dbopmanr3ma, yCioBU Aa ce AOnycTu Xanba Koja
ce OfiHOCK Ha MPVIMeHY MaTepujanHoOr NpaBa MOry CacBUM ofnpaBAaHo Aa byay CTpoxu
Hero ycnoBwu 3a pefloBHY xanby. C 0631pom Ha nocebHy nprpoay ynore KacaloHor cyaa,
MocTynakK Koju ce oABuja Npeq TUM CyLOM MoXe 61T dopmManHmjy, HAPOUMTO Kaaa Ce Taj
MoCTynak BOAW HAaKOH LUTO je MPBOCTENeH , MOTOM M anenauroHu Cyf CNpoBeo NocTynak
y flaToM npegmeTy, a NpuToM cy oba Ta cyfa MMana nyHy HagnexxHocT (Levages Prestations
Services v. France, cT. 44-48 v Brualla Gomez de la Torre v. Spain, cT. 34-39), ann Hauuo-
HaJIHN OpraHu He YXK1Bajy anconyTHO NPaBo AUCKPELMOHOr oAlyurBarba y TOM CMUCTTY
(Zubac v. Croatia [GC], cT. 108-109). [eHepanHo nocmaTpaHo, y npecyan y npeamety Zubac
v. Croatia [GC] noHOB/bEHa Cy OMLWTa Hayena Koja ce ogHOCe Ha NPUCTYN BULWOj CyACKO]
MHcTaHuu (cT. 80-82 1 84) n cyacka npakca y Be3u ca popmanmamom (cT. 96-99). Hapouunto
Cy NuTarba ,NMpaBHe CUrYpHOCTM” 1 ,BasbaHor cripoBohetba NpaBae” ABa LeHTpanHa ene-
MeHTa 3a yTBphurBarbe pasnuke namehy npetepaHor ¢opmanmsma u Npuxsatbree npu-
MeHe npouecHux popmanHocTu (ctaB 98). Ta Hauena Baxe 1 Kafa ce MOCTynaK Boau npes
ycTaBHUM cynom (Fraile Iturralde v. Spain (ogn.), cT. 36-37).
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Y npeamety Trevisanato v. Italy, Cyn Huje yTBpAMO Aa NOCTOju Npobnem y Be3u ca 3axTe-
BOM [la CneLmjan3oBaHn alBOKaTLN 3aKibyye CBaKu OCHOB Xanbe Koja je nofHeTa Kacauu-
OHOM CyZly jeiHUM MacyCcoM Y KOMe Ce pe3nmupa 06pasnoxere npecyne n eKCnanumuTHO
naeHTndrKyje NpaBHO Hayeno Koje je HaBoAHO 6MNo npekpleHo (cT. 42-45). Cya je,
Takohe, ycTaHOBMO Aa Cy 6unu NernTMMHIM pasno3u Koju cy y Be3u ca ybp3amem 1 nojes-
HOCTaB/bMBatbeM pa3MaTpatba npeamMeta npep KacaumoHum cygom (Miessen v. Belgium,
ctaB 71).

HauyenHo rnepgaHo, nocCTaB/barbeM KOHKPETHUX MparoBa BpefHOCTU (Kputepunjym
NPUXBaT/bMBOCTYU ratione valoris) 3a NPUCTYN BPXOBHOM CyZly TEXNU Ce NErNTUMHOM Liniby
Kojum ce 06e3behyje ma ce Taj cyn 6aBU CaMO OHUM CTBApUMa Yuja BaXKHOCT JONUKYje
HeroBoj ynosu (Zubac v. Croatia [GC], cT. 73, 83 1 105). MehyTum, cpasmepHOCT TakBOr
orpaHuyerba Tpebano 6u NCNUTUBATY 3a CBaKM NpeaMeT nojeanHadHo (cT. 106-107) n Cyg
je yTBpAvo npeumsHe KpuTepujyme Ha OCHOBY KOjuX je Moryhe oueHUTn Aa nu Ccy Haumo-
HaJIHM OpraHy U3aLlan BaH YHYTpaLlkber Nosba cIobofHe NpoLieHe y KOHKPeTHOM npej-
meTy (cT. 108-109).

Ocum TOra, unaH 6. ctaB 1. He rapaHTyje camo MPaBO Ha MOKpeTakbe MOCTYMKA Hero u
npaeo fa cya oanyun y gatom cnopy (Lupeni Greek Catholic Parish and Others v. Romania
[GC], cTaB 86 n Kutic v. Croatia, cT. 25 1 32, y KOM Ce paguiio o obycTaBu NocTynKa; A¢imovic
v. Croatia, ctaB 41 v Beneficio Cappella Paolini v. San Marino, ctaB 29, y Be3n ca yckpahu-
BareM npucTyna npasocyhy; Marini v. Albania, ct. 118-123, y KOM je ycTaBHU cys ogbuvo
[a JoHece KOHauyHy OAJyKY MO YCTaBHOj Xanbv nogHocuoua npefcTaBke 3aTo LTO CY
Cyfuje OKo Te ofJiyKe bune noferbeHe).

Y npegmetuma y KojuMa obycTaBa KpMBMYHOT MOCTYMNKa CrpeyaBa Jasbe pasmaTparbe
rpahaHCKOMpPaBHMX 3axTeBa Koje Cy MNOAHOCUOLM MPefCTaBKe MOAHENMN Y KOHTEKCTY TOr
KpusuuHor noctynka, Cyn ncnutyje fa nm cy nogHocMoum npeactaBke Moy fa UcKo-
pucTe Heke Apyre HauuHe 3a yTBphrBarbe U OCTBapuBatbe CBOjUX rpahaHcKux npaga. Y
npegmeTuma y Kojuma je Cyf CTao Ha CTAHOBULLTE Aa CY UM 6N HA pacronaraky apyru
LOCTYMHW 1 [eNOTBOPHU MPaBHY NIEKOBU, OH je yTBPAMO Aa Huje noBpeheHo npaso Ha
npuctyn cyay (Nicolae Virgiliu Tanase v. Romania [GC], ctaB 198).

MpaBo Ha NpucTyn cyay Takohe moxe 6UTn noBpehHeHo ako Taj CyA He MOLUTYje 3aKOHCKM
POK 3a AOHOLLEeHE OAJyKe O »Kanbama NPoTVB H13a OAJTyKa Ymje je BaXkerbe OrpaHNUYEHO
(Musumeci v. Italy, cT. 41-43) unn ako oanyka Huje foHeTa (Ganci v. Italy, ctas 31). ,lpaBo
Ha npucTtyn cyay” Takohe obyxBaTa 1 U3BpLUEH:E Npecya.
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Kapa ncnutyje cpasamepHoOCT orpaHuyera npuctyna napHuyHom cyay, Cya ymma y o63ump
npoLiecHe rpeluke Koje Cy ce gorofwie TOKOM NOCTyrnKa 1 Koje Ccy nogHocuouy npea-
CTaBKe Taj npuctyn oHemoryhune, na Ha OCHOBY Tora yTBphyje Aa nu je NogHoCUnaL npea-
CTaBKe MOPao Ja NnofHece npeTtepaHo ontepeherbe 3060r TakBYX rpellaka. YTepheHu cy
pedepeHTHN KpUTEpUjymn 3a oLleHy 0 ToMe Ko 61 Tpebano fa CHOCK nocneaunue TakBmx
rpelaka — Aa v je To caMm nogHocCWaL NpefcTaBKe UK Cy TO HaANeXHN opraHun (Zubac
v. Croatia [GC], cT. 90-95 1 119). AKO Cy rpeLlKe NoYnHbeHE Y MOCTYNKY Npea HUXUM CyLo-
BuMa, CyA je npoLuerrBao ynory Kojy je notom umao BpxosHu cyg (cT. 122-124).'%8

MpaBo Ha NPUCTYN CyAOBMMA HUje afncoyTHO NpaBo, Beh Moxe 61T NOABPrHYTO orpa-
HUYerIMa 3a Koja ce NoapasymeBa fa cy gonywTteHa (Golder v. the United Kingdom, ctas
38; Stanev v. Bulgaria [GC], ctaB 230 n Zubac v. Croatia [GC], cTaB 78). To HAPOUUTO Baxu
Kaja je pey o ycJIoBMMA NMOJ KojuMa je Xanba nprixeatbuea 6yayhu aa je To matepuja Koja
Beh no camoj cBOjoj Npupoan 3axTeBa fa je ypeaun ApxaBa Koja yxurBa ogpeheHo yHy-
Tpallrbe nosbe ciobogHe npoueHe y Tom cmucny (Luordo v. Italy, cta 85 n Zubac v. Croatia
[GC], cT. 107-109).

Mnak, moryhHOCT NprcTyna cyay Koja je ocTaB/beHa NojeAunHLY He CMe ce NMPUYMEHEHMM
OrpaHyMyersnMa Cy3nUTH UM CMatbUTW Ha TaKaB HauuH WK Y TakBOj MEPU [a Ce HapyLuu
cama cywTrHa Tor npaea. Ocum Tora, orpaHUYere He MOXe BUTK Y CKIagy ca YslaHOM
6. CTaB 1. ako ce HbMMe He TeXn OCTBapeHY ,JIerMTUMHOT Liniba” 1 ako He MoCToju ,pasy-
MaH OfiHOC Cpa3MepHOCTY 13Mehy NpuMereHNX CpeacTaBa 1 Luiba Ynjem ce ocTBapu-
Barby Texun” (Ashingdane v. the United Kingdom, ctaB 57; Fayed v. the United Kingdom, ctaB
65; Markovic and Others v. Italy [GC], ctaB 99 u Nait-Liman v. Switzerland [GC], cT. 114-115).

MpaBo Ha npuctyn cyay moxe y ogpeheHrm okonHoCTMMa Takohe nognerati nernTum-
HUM OrpaHNYerbMa, Kao LUTO Cy 3aKOHCKM POKOBM 3acTapeBama (Stubbings and Others v.
the United Kingdom, c1.51-52); Hano3wu 3a Kayuujy Ha ume obe3behema (Tolstoy Miloslavsky
v. the United Kingdom, cT. 62-67); 06aBe3HO yK/byurBarbe NpaBHOr 3acTyMHMKa Yy NoCTy-
nak (R.P. and Others v. the United Kingdom, cT. 63-67) unn 3axTeB Aa ce npe nogHollewa
OfLWTETHOr 3axTeBa MPOTMB JpaBe 0b0aBe3HO MOKyla Aa ce NMOCTUTHE MpurjaTerbcko
nopaBHatbe (Momcilovi¢ v. Croatia, cT. 55-57).

OrpaHquH:e npucTyna cyoy Mmoxe I'IpOI/ICTehI/I N N3 oanyke BpPXOBHOI Cyda Aa BPEMEHCKM
orpaHn4ymn AEJCTBO npornawerha HeKOr 3aKkoHa HeYyCTaBHUM. Tume ce He KpLwin 4ynaH 6.cTaB

128 Bopwu 3a unaH 6. EBponcke KOHBeHUWje 3a 3awWTWTYy JbyACKMX npasa, lMpaBo Ha npasuyHo cybere
(rpahaHckonpaBHM acnekT), EBponckm cya 3a sbyacka npasa, 2019, ¢1. 84-103, cTp. 21-26.
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1.y n3y3eTHNM OKOJTHOCTMMA, Kafla ce TO onpaBAaBa pa3fio3rMa jaBHOT HTepeca. 3ancTa,
TO MOXKe BMTU HEONXOAHO Aa 6U ce n3bere cBe oUnrnegHo npeTepaHe nocsenuLe TakBor
npornallera HeyCTaBHOCTM HEKOT 3akoHa y ogpeheHoj oceTbrBoj 0611acTL Kao LUTO je Ha
npumep obnacT HauMoHaNHe eKOHOMCKE MOJNUTUKE Y BpeMe TELIKUX EKOHOMCKMX Kpu3a
(Frantzeskaki v. Greece (opn.), cT. 38-40 1 pedepeHLie Koje cy y Toj Npecyan HaBegeHe).

Kaga je npuctyn cygy orpaHuyeH 3akoHOM mnu y npakcuv, Taga Cyg ucnutyje ga nu 1o
orpaHuyerbe yTuye Ha cajipkaj HaBefeHOor npaBa W, HAPOUNTO, Aa NN Ce TUM OrpaHu-
yerbeM TEXW NIEMMTUMHOM LWbY, Kao 1 a NN MOCTOjU pa3ymaH OfHOC CPa3MepHOCTU
nsmehy ynoTtpebrbeHUx cpefcTaBa M Luba yvjeM ce OoCTBapuBawby Texu (Ashingdane
v. the United Kingdom, ctaB 57). Kapa je pey o cpasmepHOCTU OrpaHunyera, obum yHy-
Tpalurber nosba cnobofHe npoLeHe ApxaBe Moxe, inter alia, 3aBUcUT o MepodaBHOT
mehyHapogaHor npasa y oBoj obnactu (Nait-Liman v. Switzerland [GC], c1. 173-174). Y cny-
yajeBMMa Yy KojMa Ce paau o NuUTarbUMa Koja cy NpeaMeT CTasIHOr AUHAMUYHOr pa3Boja
y 3emM/bamMa unaHuvuama, obmm yHyTpallkber nosba cnobofgHe npoueHe Takohe Moxe fa
3aBVICU 1 Of, TOTa [1a /M je MOCTUTHYT,eBPOMNCKU KOHCEH3yC" unuv fa nu je 6apem yousbmsa
n3BecHa TeHaeHUuja mehy 3emrbama unaHmuama (ibid., ctas 175). He moxe ce rosoputu o
noBpean unaHa 6. ctaB 1. ako je orpaHUYeHe 0 KOMe je pey KOMNaTuobmuIHO C Hauenmma
Koja je ytepguo Cya.

[Ja nn Heko nuue nma yTYKMB HaLUOHalHY 3aXTEB MOXe 3aBUCUTU He CaMo Off CYLUTUH-
CKOT cafipaja peneBaHTHOr rpahaHCKor npaBa Ha HauvH Ha Koju je oHO AeduHMCcaHo y
HaLMOHAMHOM 3aKOHOZABCTBY, Beh 1 off MocTojatba NPOoLECHNX Npenpeka Koje cnpeya-
Bajy N1 orpaHnyaBajy moryhHocT fia ce nofHece noTeHuujanHm 3axteB cygy (McElhinney
v. Ireland [GC], cTaB 24). YnaH 6. cTaB 1. He rapaHTyje HMKakaB oapeheHn cappiaj rpahan-
CKUX ,NpaBa”y matepujasiHOM npaBy ApkaBe unaruue: Cya He MOXKe CBOjM TyMayereM
unaHa 6. cTaB 1. CTBOPUTU HEKO MaTepujanHO NpPaBo Koje HemMa 3aKOHCKN OCHOB Y HaLu-
OHaJIHOM 3aKOHOJABCTBY [ipXaBe O K0joj je peu (Z and Others v. the United Kingdom [G(C],
cT. 87 1 98). Y npeamety Lupeni Greek Catholic Parish and Others v. Romania [GC], Cyg je
CTao Ha CTaHOBMLUTE Aa Cy Telwkohe C Kojuma cy ce cycpeTanu NogHOCMOUM NpeacTaBke
y HacTojamVMa la ob6e36efie NoBpaTak LipKBEHe 3rpaje npoucTtekne n3 Baxeher mare-
pujanHor npaea, Te HUCY MOBe3aHe HU Ca KakB/M OrpaHnyer-em npasa Ha MpuCTyn cyay.
W3 Tux pasnora, Cyg je 3ak/byumno aa Huje 6uno nospepe unaHa 6. ctas 1. (cT. 99 n 106).

Kaza je pey o orpaH/nyersnUMa HagnexHOCTU HaUMOHaHUX CyfoBa fa ce 6aBe genvima
YUUHEHVIM Y MHOCTPAHCTBY, Ta OrPaHUYeHba MOTY TEXUTU OCTBAPEHY NETMTUMHON Liniba
MOBEe3aHOr C Hauennma BasbaHor cnpoBohetba NpaBae v AeNoTBOPHOCTM OAyKa Haumo-
HanHor npaBocybha (Nait-Liman v. Switzerland [GC], ctas 122).
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Kaga je peu o umyHutieitly mehyHapoAHUX OpraHy3auuja y Of4HOCY Ha HaAJIEXXHOCT Hauuo-
HanHux cypoBa (BUAW, HapouwnTo, Stichting Mothers of Srebrenica and Others v. Netherlands
(ogn.), ctaB 139), y nuTamy je NpaBuIo 3aCHOBAHO Ha YyrOBOPMMA KOjIMa Ce TeXN OCTBa-
pemy nerutumHor yurba (Waite and Kennedy v. Germany [GC], cTaB 63) — Koje je gonywteHo
Ca CTaHOBWLWTa unaHa 6. cTaB 1. camo ako orpaHumyetrbe Koje je hrMe YCroCcTaB/beHo Huje
Hecpa3mepHo. CTora je TO orpaHuyerse y Cknagy ca YnaHom 6. ctaB 1. ako nMua Ha Koja
Ce OHO OAHOCU MMajy Ha pacronaraky pa3ymHa anTepHaTVBHA CPedcTBa KojuMa Mory
[leNnoTBOPHO [a 3aluTUTe CBOja NpaBa rapaHToBaHa KoHBeHUujoMm (ibid., cT. 68-74; Prince
Hans-Adam Il of Liechtenstein v. Germany [GC], ctaB 48; Chapman v. Belgium (ogn.), cT.
51-56 v Klausecker v. Germany (oan.), cT. 69-77, y KOM Ce pagusio O anTepHaTUBM 3a apbu-
TpaXHW noctynak). MehyTum, 13 Tora He cnefm Aa yKonmMKko Hema anTepHaTMBHOT Npas-
HOr neKa, Npr3HaBatbe MyHKTeTa MehyHapoaHe opraHu3aumje npencTasba ipso facto
noBpegy npasa Ha npucTyn cypy (Stichting Mothers of Srebrenica and Others v. Netherlands
(opn.), ctaB 164).

Opnyka foHeTa y npegmerty Stichting Mothers of Srebrenica and Others v. Netherlands opHo-
cuna ce Ha Npu3HaBakbe MyHUTETa YjeaneHNX Hauuvja npes HaLuMoHaNHMM CyfoBMMa.
Cyn je cTao Ha CTaHOBULUTE Aa Cy onepauuje Koje Cy ycrnocTaB/beHe pesonyunjama CaBeta
6e36epHocT YH, carnacHo rnasu VIl NMosesbe YH, cywtnHckn BaxkHe 3a Mucujy YH pa ocu-
rypajy mehbyHapogHu mup n 6e3benHoct. CnefcteeHo Tome, KoHBeHUuMja ce HMje morna
TYMauuTV Ha HauVH Koju 61 Unkberse 1 Heunherbe CaBeTa 6e36egHOCTY NOABPIIO Hal-
NEXHOCTV HaUMOHAMHMX CY0Ba ako Y TOM CMUCY He noctoju ognyka YH. Kapa 6u ce
TaKBe ornepauuije CTaBusie y Nosbe HaLMoHaNHe HafJ1eXKHOCTH, To 61 61no NCTo Kao 1 Kaga
61 ce 6UNO KOjoj NojeAMHAYHOj ApPXKaBW JO3BOMNIO Aa Ce, NMPEKO CBOjUX CyoBa, Mella
y oCcTBapuBatbe KibyuHe mucuje YH y T0j obnactu, ykibydyjyhu melware y AefioTBOPHO
cnpoBohetrbe onepauunja YH (ctas 154). Cyq je popao aa mehyHapoAHO nNpaBo He Noap-
»KaBa CTaB no Kome 61 6uno Koja rpahaHckonpasHa Ty»x6a Tpebano fa NnoacTakHe HaUWo-
HaJlHe CyfjoBe fia YKUHY UMYHUTET YjeaureHM Hauurjama y OfHOCY Ha CyACKM NOCTynak,
WCKJby4MBO 13 TOT pa3Jiora LWTo je Ta Ty»k6a 3acCHOBaHa Ha HaBOAVMa O HAPOUUTO TELLKOM
KpLuery HopMu MehyHapoHOr MpaBa, Yak 1 ako je pey o Hopmu ius cogens (cTaB 158).

Kapa je peu o umyHuTeTy apkaBe, MoXe ce pehu fa je JOKTpMHA MMyHWTETA CTpaHe
OpaBe y uenuHun yses npuxsaheHa y mebyHapopaHoj 3ajegHuunm (Stichting Mothers of
Srebrenica and Others v. Netherlands (opn.), ctaB 158). Mepe Koje npeay3rMa Heka AprkaBa
unaHNULUa, a Koje ofpaxasajy onwTtenprxsaheHa npaBuna MmehyHapoaHOr jaBHOT NpaBa o
UMYHUTETY ApKaBe He MpeAcTaB/bajy ayTOMaTCKU HeCpa3sMepHO OrpaHuyerbe npasa Ha
npuctyn cyay (Fogarty v. the United Kingdom [GC], ctas 36; McElhinney v. Ireland [GC], cTaB
37 n Sabeh El Leil v. France [GC], cTaB 49).
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Kaga je pey o nMyHWTETY ApKaBe y OOHOCY Ha CYACKY HaAJIeXXHOCT, CTpaHa p)KaBa ce
Moe oapehn nMyHuTeTa Npep, CyAoBUMa Aipyre ApKaBe CBOjUM jaCHUM 1 HeiBOCMKCIIe-
HVM mM3paxkaBarem carnacHoctn (Ndayegamiye-Mporamazina v. Switzerland, ct. 57 v 59).
Y npeameTMa y Kojuma NpriMeHa Hauena MyHUTETa ApKaBe orpaHnyaBa OCTBaprBakbe
npaga Ha NPUCTYN Cyy MOpa ce yTBPAWTY Aia Y Cy OKOJTHOCTU NpeAmMeTa TakBe a ornpas-
[aBajy To orpaHnyerse. TM orpaHuyerbem mopa ce TEXUTU NerMTUMHOM LU/by U OHO
Mopa 6uUTtn cpasmepHo Tom uniby (Sabeh El Leil v. France [GC], cT. 51-54 n Cudak v. Lithuania
[GC], cTaB 59). [laBarbem CcyBepeHOr UMyHUTeTa Ap»KaBu y rpahaHCKoMpaBHOM MOCTYNKY
TEXM Ce ,NIErMTUMHOM L/by” NOLWTOBaky MeyHapo4HOT NpaBa 3apaj pa3Bujara Jo6pux
opHoca usmehy ap»kaBa (Fogarty v. the United Kingdom [GC], cTaB 34; Al-Adsani v. the United
Kingdom [GC], ctaB 54 u Treska v. Albania and Italy (opn.)). Kapa je peu o Tome fa nu je
npenyseta Mepa Cpa3MepHa, OHa y HEeKUM NpeaMeTUMa MOXKe OrPaHNUNTX camy CYLUTUHY
npaea nojeauHua Ha npuctyn cyay (Cudak v. Lithuania [GC], ctaB 74; Sabeh El Leil v. France
[GC], ctaB 49 n Naku v. Lithuania and Sweden, cta 95), LoK y ApyrM NpeamMeTIMa He Mopa
6utn TaKo (Al-Adsani v. the United Kingdom [GC], ctaB 67; Fogarty v. the United Kingdom
[GC], cTaB 39 v McElhinney v. Ireland [GC], cTaB 38). HenocTojatbe anTepHaTUBHOT NPaBHOT
neka He 3Hauu ipso facto nospepny npaBa Ha NpucTyn cypy (Stichting Mothers of Srebrenica
and Others v. Netherlands (oan.)).

NMyHUTeT fpkaBe y OQHOCY Ha HaAneXHoCT cynoBa ofpebhyje ce Ha OCHOBY pa3Boja
meBhyHapoaHor obuyajHor npasa. Tako je Cya y mehyHapogHOM 1 yrnopefHoOM rpasy
youmno TeHAEHLUMjy Ka orpaHuyaBaky MMyHUTETa AipKaBe Yy nornegy cnopoBa Be3aHuX 3a
3arnolbaBatbe, Y3 M3y3eTak OHMX CMOPOBa KOjU Ce OAHOCE Ha 3amolusbaBake Cyxbe-
HuKa ambacaga (Cudak v. Lithuania [GC], cT. 63 n parbe; Sabeh El Leil v. France [GC], cT. 53-54
1 57-58 n Naku v. Lithuania and Sweden, cTaB 89, y Kojuma ce pafunio 0 OTnyLTaky CIyX-
6eHrKa ambacane; Buaun Takohe Wallishauser v. Austria y Be3n ca focTaB/batbeM No3uvBa y
MOCTYNKy NPOTVB CTPaHe paBe Koju ce OAHOCMO Ha 3a0CTaTKe Y ucnnatu nnata). Kaga
je peu o cnopoBrMa y KojuMa ce pafm O 3anoLu/baBatby Ha OCHOBY YroBOpa 3aK/by4YeHor
n3mehy ambacaga vnm CTanHKX MrUCKHja 1 FxoBor momohHor ocobsba, Cyg je yBek wTu-
TNO 1 Ap>KaB/baHe Ap»KaBe npujema (gp»aBe y Kojoj ce pag 06aBrba) U HefipXKaBrbaHe Koju
Tamo xuBe (Ndayegamiye-Mporamazina v. Switzerland, c1. 49 n 61 n pedepeHLe Koje cy y
TOj Npecyaun HaeefeHe). Taj AocnefHW NPUCTYN je Y cKnaay ¢ KogndurkoBaHUM MehyHa-
pOAHMM 06UYaAjHIM NPaBOM: y Hauesly, CTpaHa Ap»aBa Cce He MOXXe OCJIOHUTM Ha UMYHU-
TeT Yy OAHOCY Ha HaJJ/IeXHOCT Cyl0Ba AprKaBe NpujeMa y KOHTEKCTY criopa y Kome ce paam
0 YyroBopy o o6aBsbatby MOC/IOBA Ha TEPUTOPWjU ApKaBe npujema. MehyTum, noctoje nsy-
3eLM Y OJHOCY Ha TO MpaBunIio, MOCebHO Kaja je ,CcnyX0eHVK Ap>KaB/baHUH JpXaBe Koja
je nocnopasau y Bpeme Kafa je NocTynak NOKpeHyT, OCUM aKo TO JiuLie Hema CTaJiHO rnpe-
6usanvwTe y fpxasu npujema” (ibid., ct. 61-63). Y HaBegeHOM npegmeTy, 3a pas3nuky of
NPeTXOoAHNX CilyYyajeBa, NoAHOCKTESbKa NpefCcTaBKe 6Una je Ap>KaB/baHKa AprKaBe Nnocno-
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ndaBsua (bypyHau) kapa je noBena noctynak npef WBajuapCckim CyfoBrMa 1 HUje nmana
CTanHo 6opasuwwTe y apxasu npujema (LLBajuapckoj), rae je paguna y CranHoj mucuju
Peny6nuke bypyHaun npu YjeanweHum Haumjama. To wo je LBajuapcka nowtoBana nmy-
HuTeT Penybnuke BypyHaM y oqHOCY Ha HafNeXXHOCT LWBajLUapPCKMX CYA0Ba Kaja je nogHo-
cuTerbKa NpeacTaBKe NogHena TyO0y npepn TMM CcyfoBrMa 360r, Kako je HaBena, Henpa-
BEAHO ypyyeHor oTKasa, buo je y cknagy ca onwTtenpuxsaheHum npasunnma mehyHa-
pofHor nNpaBa 0 UMYHUTETY Ap»KaBa (CTaB 66). PeCTPUKTMBHY NPUCTYN UMYHUTETY MOXe
ce NPUMEHNTU 1 Yy BE3UN Ca KOMepLMjaTHUM TpaHcakumjama n3mehy ApxaBe 1 cTpaHala,
npwuBatHux nuua (Oleynikov v. Russia, cT. 61 1 66).

C gpyre ctpaHe, Cya je 2001. NpyMeTNO Aa Nako, KaKo Ce YMHW, MOCTOjU TeEHAEHUM]ja Y Mehy-
HapOAHOM 1 YNOpeLHOM MpaBy Ka OrpaHuyetby MMyHUTETa ApXKaBe Yy OAHOCY Ha NNYHY
roBpey UK LITETY MPOY3POKOBaHY HEKUM YMHEHEM UV HEUMHEHEM Y IPXKABY Npujema,
Ta NpaKca HX Y KOM CiyuYajy Huje yHuBep3anHa (McElhinney v. Ireland [GC], cTaB 38).

Mopep Tora, Cya je 2014. roanHe CTao Ha CTaHOBMLLTE [, MAKO Ce Ha3npe N3BeCHa NoapLUKa
noceGHOM npaBuy U U3y3eTky y mehyHapogHOM NpaBy y C/lyyajeBUMA Y KojrMa ce pagu
o rpahaHcKkonpaBHMM NOTPakMBarbMa ogLuTeTe 300r Myyera Ha OCHOBY TYXKOeHMX 3ax-
TeBa NoJHeTMX NPOTUB OYHKLMOHepa CTPaHNX ApXaBa, rMaBHWHa ayTopuTeTta ynyhyje Ha
TO [ia MPABO P>KaBe HA MMYHUTET He MOXe Aa ce 3a0buhe Tako WwTo he ce TyXUTH HeHn
bYHKUMOHepW nnn cnyk0eHnum ymecTo fa ce Ty»Ku caMa Ta ap»kaBa (Jones and Others v.
the United Kingdom, c1. 213-215, y KoM ce paguno o ogbujamy fia ce pasmoTpu rpahaHcko-
npaBHa Ty»06a nogHocunala NpefcTaBke NnogHeTa 360r HAaBOAHOT Myyetba, y3 obpasno-
Xerbe fla AprKaBa O KOjoj je pey 1 tbeHr GYHKLOHEPU YXKMBajy UMYHUTET).

NmyHuTeT ppKaBe of M3BpLLUEHA HUje cam Mo cebu y CynpoTHOCTM Ca YnaHoMm 6. cTaB
1. KoHnseHuuje. Cyn je 2005. roanHe KOHCTaTOBAo Aa CBM MeHyHapoAHOMpPaBHU MHCTPY-
MEHTU KojuMa ce ypehyje nutare nMmyHuTeTa ApxKase yTBphyjy onLTe Haueno no Kome y3
ofnpeheHe cTporo yTBphHeHe n3y3eTke CTpaHe AprKaBe YXKUBajy UMYHUTET Off U3BpLUEHba
Ha TepuTopuju apxaBe npujema (Manoilescu and Dobrescu v. Romania and Russia (opn.),
cTaB 73). Unyctpauuje pagn, Cya je 2002. rogmHe 3acTynao CTaHOBULUTE Aa,NaKo Cy FPUKn
CYZOBW HANOXWN HEMAYKOj Ap»KaBy Aia UCMATU OALUTETY NOAHOCKMOLMMA NPefCcTaBKe, TO
Huije Hy>KHO 06aBe3ano rpuKy Ap»asy Aa OcUrypa Aa NnogHOCMOLM 3axTeBa MOy fia NCXO-
Zyjy fia um ce oyr BpaTu Kpo3 NocTynak n3Bpluera y lpukoj” (Kalogeropoulou and Others
v. Greece and Germany (opan.)). Te ognyke Cy BajbaHe y OJHOCY Ha CTake MmehyHapogHor
npaea y NpeAMeTHOM BPEMEHY 1 He UCKIbyYyjy Aasbyu Pa3BOj TOr Npasa.

LLTo ce Tnye napJsiaMeHTapHOr MMyHUTETA: NpemMa JJ,erI'O}J,I/IUJH:Oj npakcun, gpxaBe reHe-
PanHo np|/|3Hajy pasnnunTe cteneHe MMyHUTETa CKYNMWTUHCKAM NModJiaHNLMa Kako 6u
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npeacTaBHULVMA Hapofaa 6una omoryheHa cnobofa roBopa 1 Kako 61 ce cnpeynsno aa
CTpaHaukmn MpucTpacHe Tyxbe omeTajy ocTBapuBarbe ynore napnamenta (C.G.LL. and
Cofferativ. Italy (6p. 2), cTaB 44). VI3 Tx pa3nora ce MoXe cMaTpaTy Aa je napraMeHTapHY
UMYHUTET Y CKNafy ca Y1aHoMm 6:

aKo TEXM OCTBapetbY IEMMTUMHYIX LMSbeBa: 3aLUTUTY Co6oae roBopa y napiameHTy
1 Ofp*KaBatby NMofese BfacTu Ha 3aKOHOAABHY 1 CyACKy (A. v. the United Kingdom, cT.
75-77 n79);

aKo Huje Hecpa3MepaH LM/bEBMNMA UMjeM Ce OCTBapKBakby TEXM (aKO NiLe O Kome
je peu vma pasymHa anTepHaTUBHA CPEACTBA 3a eNOTBOPHY 3alWTHTY CBOjUX NpaBa
(ibid., cTaB 86) 1 ako ce UMyHUTET OAHOCK CaMO Ha M3BpLUaBake NapiaMeHTapHNX
dyHKuwja (ibid., ctaB 84; Zollmann v. the United Kingdom (ogn.)); HenocTojarbe 6uno
KaKBe jacHe Be3e Ca napfiameHTapHMM aKTMBHOCTMMA 3aXTeBa Aia Ce YCKO TymMauu
rnojam cpasmMepHOCTV u3mMehy Luba uMjem ce OCTBApKMBakby TEXM U CpefcTaBa
Koja cy ynotpebmeHa (Cordova v. Italy (6p. 2), ctaB 64 n Syngelidis v. Greece, cTaB
44); npaBo NojeanHaLLa Ha NPUCTYN CyAy HE MOXe Ce OTPAHMNYMTX Ha HauWH Koju
HUje y CKnagy ca unaHoM 6. cTaB 1. Kafa je CNopHe 13jaBe Aao CKYMWTUHCKY Nocia-
HUK (Cordova v. Italy (6p. 1), ctaB 63 n C.G.IL. and Cofferati v. Italy (6p. 2), cT. 46-50, a
rnopen CBera Tora, »XPTBe HUCY MMasie Ha pacnosaraky HUKaKBa pa3ymMHa afiTepHa-
TUBHa CPEACTBA 3a 3aWTUTY CBOjUX NpaBa).

M3y3ehe cyaunja y ogHOCY Ha Hag/1eXXHOCT CcyloBa Takohe Huje y cknafy ca unaHom 6. cTaB
1. aKo ce brMe TEXIM NErMTUMHOM Luiby — BasbaHOM cnipoBohery npasae (Ernst and Others
v. Belgium, ctaB 50) 1 ako ce nowTyje Hayeno cpasMepHOCTV Y TOM CMUCITY ia NOJHOCK-
ouV NpeAcTaBKe UMajy Ha pacronaramy pasyMHa anTepHaTMBHa CPefCTBa 3a 4eNOTBOPHY
3alUTUTY CBOjMX NpaBa no KoHuseHuwmju (Ernst and Others v. Belgium, cT. 53-55).

Kapa je pey o UMyHUTETY KOju YXKMBajy ApKaBHU cy0eHnLm, orpaHnyere moryhHocTu
nojeavHala ga NoKpeHy CyacKm NoCTynak pagu ocrnopasBakba 13jaBa U 3ak/byyaka AprKaB-
HUX CYXK6EHMKa KOj HAHOCE LUTETY HUXOBOM Yriefly MOXe TEXUTU NerMTUMHOM Liniby Y
jaBHOM uHTepecy (Fayed v. the United Kingdom, ctas 70), an1 mopa nocTojaT OfHOC cpas-
MepHocTM n3mehy cpefcTaBa Koja Cy NprMereHa 1 Tor IerMTUMHOT uusba (ibid., cT. 75-82).
Y npeameTty Jones and Others v. the United Kingdom (cT. 213-215) pagwuno ce o oabujary
[a ce pa3maTpa rpahaHckonpasHa Ty»6a nogHocroLa npeAcTaBKke y Be3u ¢ HaBoArMa O
Myuehby MOLUTO Cy Ce pXKaBa O KOjoj je pey 1 HeHU GYHKLMOHEepU No3Bann Ha UMYHU-
TeT. CyA je cCaonwTno Aa je YBEPEH KaKo je AaBakbe MMyHUTETa ApXKaBHUM ClyKOeHnumnma
y TOM KOHKPETHOM CJlyyajy ofp»<aBano onwTenpr3HaTta npasuna mehyHapoaHor jaBHor
npa.a, anu je NPUTOM yKasao fa 6u gorahaje y Toj obnact Tpeb6ano NoOMHO NpaTUTy.
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Kapa je peu o umyHutety weda apkase, C 0631MpoM Ha GyHKUMjy KOjy 0baBsbajy wedosun
apxaBa, Cya je cmaTpao fia je NpuUxBaT/bMBO Ja UM ce Npr3Ha GYHKLNOHANHN NMYHUTET
Kako 6y 6una 3awTtuheHa rxoBa c10b60fa M3parkaBarba U Kako 61 ce ogpxana nogena
BNaCTV Y OKBUPY AprkaBe. [apameTpu TakBOT UMyHUTETa MOpPajy 6T ypehbeHu. TpajHu n
anconyTHU MYHUTET KOju Ce HUKada He MOXKe YKMHYTW NpefcTaB/bao 61 Hecpa3MepHoO
orpaHuuerse npasa Ha npuctyn cyay (Urechean and Pavlicenco v. the Republic of Moldova,
CT.47-55).

LTo ce Tnye rpaHuue MMyHUTETa, He 61 BUNO y CKNagy C BragaBMHOM MpaBa y Aemo-
KpaTCKOM APYLITBY HUTK Ca OCHOBHVM HayesioM Ha KOMe MoyrBa 4naH 6. ctaB 1. fa ce
Mopa omoryhuti nogHoleme rpahaHcke Ty»6e Cyamnjy Ha oaSlyunBatbe — ako 6u Ap»KaBa
Morna 6e3 MKaKBYX OrpaHuMyerba Uy KOHTPOse Kojy ClpoBoge M3BpPLIHA Tenla KoHBEH-
uuje fa U3 HaaNIeXHOCTY CyLoBa U3y3Me UMTaB CreKTap rpahaHcKux Tyou unm ga senu-
KUM rpyrnamMa uim Kateropvjama nvua npyxu MMyHUTeT ofi rpahaHCcKonpaBHe OAroBOPHO-
ctn (McElhinney v. Ireland [GC], cT. 23-26 v Sabeh El Leil v. France [GC], cTaB 50).

Mpecyna y npeamety Al-Dulimi and Montana Management Inc. v. Switzerland [GC] ogHo-
cuna ce Ha KoHdUCKaLujy MMoBMHe carnacHo Pesonyunmju 6p. 1483 (2003) CaeTa 6e36ea-
HoCTU YjeaurbeHunx Haumja. Y Toj npecyam cy yTBpheHa Hauena Koja ce ofHoCe Ha AoCTyn-
HOCT Haf30pa HauMOHaNHKX CYAOBa Haj Mepama Koje Cy AOHEeNM HauMOoHanHM opraHu
carnacHo opgJiykama JOHETUM Y OKBMPY cUCTeMa CaHKUuja YjeanrweHux Haumja. Cyq je y
TOM KOHKPETHOM npefmeTy cMaTtpao fa y Pesonyunju 1483 (2003) Hema Huvera LwiTo 6m
M3PUYNTO CMPEUNSIO HaUMOHaNHe CyAoBe Aa MPEUCnnTyjy, Y CMUCY 3allTUTe JbyACKMNX
npaea, Mepe Koje Cy Ha HaLMOHaNHOM HUBOY NpeAy3eTe y CKnagy C TomM pe3onyunjom. AKo
pe3onyuuja He cagpm oapeady Kojom ce U3prnumnTo UCKIbyuyje MoryhHOCT cyfickor npe-
NCNUTUBakba, OHAA Ce OHA YBEK MOpa TYMauuT y TOM CMUCITY fia Cy Ap»aBe oBnawheHe
[a CcnpoBofe [OBO/baH Haf30p Kako Ou ce usberna 6uno Kakea MpPOU3BOSbHOCT Y Npu-
MeHU pe3onyuuje fa 6u 6uno moryhe ycnoctaBuTy NpaBUYHY PaBHOTEXY 13MeDY KOHKY-
PEHTHMX UHTEpeca O KojuMa je peu. CBako cnpoBohere pesonyumje CaBeTa 6e36egHOCTU
6e3 moryhHoCTu cyackor Hag3opa pagu cnpeyvaBarba NPOM3BO/bHOCTY NOAPa3yMeBano
61 OirOBOPHOCT fipXKaBe npema unaHy 6. KoHseHuuje.'”

129 WcTo, cTp. 26-30.
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= CraHpapan

Y HM3y cuTyauuja nojeAvHUM umja Cy rpabaHcKa MpaBa yrpoXXeHa Mory ga npuctyne
npaBAM camo Y3 HeKy BpCTy npasHe nomohu nnu nogpuuke. Cya je npr3Hao fa nuua onTy-
KeHa 3a KpMBUYHa Aena 1mMajy npaBo Ha 6ecnnaTHy npaBHy nomoh npema unaHy 6.'%Y
CBOjoj KacHujoj npakcy, Cyn je 3ak/byuno fa, y oapeheHnm rpahaHckum npeameTrma,
nojeauHUM MOry Aia OueKyjy npaBHy nomoh npema unaHy 6. ctas 1. ako je npaBHa nomoh
6una notpebHa fa 6u ce obesbenmno npasmyHo cyherbe.’! MehyTum, Kao 1 Kop ocTa-
NVX rapaHumja U3 unaHa 6, NpaBo Ha NpaBHY NOMOh 1 NOAPLLKY HMje ancosyTHO NMpaso.
OpraHu Koju oanyydyjy 0 3axTeBrMa 3a npasHy noMoh mory y3etu y o63up dpaktope kao
LUTO Cy: 3Hayaj NMTarba 3a NojeAnHLA Koju TPaXu NpaBHy NOMoh, CNOXeHOCT HauMoHan-
HOT 3aKOHa M NOCTYrKa, CNOCOOHOCT MojefmMHLUa 3a camo3acTynarbe, > n3rneam 3a ycnex
cflyyaja nogHocuoua npeactaBke M GUHaHCMjCKa cuMTyaumja nogHocmoua 3axTtesa.'*
Takohe, nojeanHLMa Mory 61TV NoTpebHe pasnuunTe BpCTe npasHe nomohu 1 nogpLuke
- Ha MprMep, NPaBHO 3acTynahe, NPaBHY CaBET U NOTIYHO UK AeNUMUYHO ocnobahatbe
of cyackmx Takcu. CBako yckpahuBame npyxarba npaBHe nomohu mopa 6utn onpas-
[aHOo NPVHUMMIMMA YnaHa 6. cTaB 1, NOCe6HO NPUHLMNOM CPa3MePHOCTU U NPaBUYHOCTU
MoOCTynKa y LeSIHU.

Y norneny opobpaBatba 6ecnnatHe npasHe nomohu unaH 6. ctas 1. He ynyhyje Ha To fa
[pXaBa Mopa fja 06e36eau becnnatHy npaBHy nomoh 3a cBaKku CNop Koju ce 0AHOCU Ha
HeKo ,rpahaHcko npaeo” (Airey v. Ireland, ctaB 26). [TocToju jacHa pa3nvka nmehy unaHa
6. cTaB 3. Tauka (C) — Koja jemun NpaBo Ha 6ecnnaTHy NMOMOR y KPMBMYHOM MOCTYNKY Mof
onpeheHum ycnoBrMa — 1 unaHa 6. ctaB 1. Koju yonwTe He ynyhyje Ha npaBHy nomoh
(Essaadiv. France, ctas 30).

MehyTum, KoHBeHLMja je HaMereHa 3alUTUTK NpaBa Koja Cy NpakTWyHa U AeNoTBOPHA,
HapouunTo Npaea Ha NpucTyn cyny. Ctora unaH 6. cTaB 1. MOXe NoHeKa obaBe3aTy ApxaBy
[a 06e36eay nomoh afBOKaTa, ako Ce NoKax<e Ja je TakBa NoMoh HeonxofHa 3a fenoTBo-
paH npuctyn cyay (Airey v. Ireland, cTaB 26).

130 Benham v. the United Kingdom, npepactaBka 6p. 19380/92, npecypna og 10. 6. 1996.
131 Airey v. Ireland, npepctaBka 6p. 6289/73, npecyga of 9. 10. 1979.

132 Serap Demirciv. Turkey, Gpegcitiaska 6p. 316/07, tipecyga og 10. 1. 2012, citias 26.
133 Hiseyin Ozel v. Turkey, citias 27.
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OaroBop Ha NUTakbe Aa v UnaH 6 Haslaxe fa Cce NoCTaBy MPAaBHU 3aCTYMHUK HEKOj CTpaHLK
y Cropy 3aBWCY Of TOra KakBe Cy KOHKPETHe OKOJTHOCTW aaTtor npegmera (ibid.,; Steel and
Morris v. the United Kingdom, ctaB 61 n McVicar v. the United Kingdom, ctaB 48). Y cBeTny cBUX
TUX OKOJNTHOCTY, Tpebano 6u yTBpauTK, Aa N 6u 6uno yckpaheHo npaBnyHo cybere noa-
HocuoLly NpeAcTaBKe, ako He 61 6una npy»keHa 6ecnnaTtHa npasHa nomoh (ibid., ctas 51).

OproBop Ha NuTare fa N YnaH 6. noapasymeBa o6aBesy [la ce Npyxu npaBHa nomoh
3aBucK, n3mehy octanux YiHUNaua, u og cnepeher:

BaXKHOCTM MpepgMeTa cropa 3a nogHocuoua npegctaske (Steel and Morris v. the
United Kingdom, ctaB 61 n P.C.S. v. the United Kingdom, ctaB 100);

CNOXKEHOCTN MEPOLABHOT NMpaBa Wiv NocTynka (Airey v. Ireland, ctaB 24);

MoryhHoCTM nogHocKoLa NpefcTaBKe aa cam cebe aenoTBopHo 3acTtyna (McVicar v.
the United Kingdom, c1. 48-62 1 Steel and Morris v. the United Kingdom, ctas 61);

NMocTojahba 3aKOHCKe 0baBe3e la CTPaHKY y CNopy 3acTyna npaBHW 3acTynHK (Airey
v. Ireland, ctaB 26 n Gnahoré v. France, ctaB 41 in fine).

MehyTum, MPaBo O KOjeMm je pey Huje anconyTHO U CTOra MoXe 6UTK AOMYLUTEHO fa ce
nocTtase yc/ioBU 3a ofjobpaBatbe becnnaTHe npaBHe nomohu y3umajyhin y 063ump, nopep,
NpeTXoAHo HaBefeHUx 1 cneaehe unHMoUe:

duHaHCKMjcKm nonoxaj ctpaHke y crnopy (Steel and Morris v. the United Kingdom, ctaB 62);

n3rnep CTpaHKe 3a ycnex y noctynky (ibid.).

MNpema Tome, MOXe NoCTojaTh ccTem GecnnaTHe NpaBHe NOMohn y KoM ce bupajy npeg-
METV KOju NCMyHaBajy yc/ioBe 3a TakBy nomoh. MehyTum, cuctem Koju yCTaHOBM 3aKo-
HoZaBal, Mopa Mpy»aTu NojeAunHLy CUrypHe rapaHuuje 3a 3aWTuTy of NPOW3BOSbHOCTU
(Gnahoré v. France, ctas 41; Essaadi v. France, ctas 36; Del Sol v. France, ctas 26 v Bakan v.
Turkey, c1. 75-76 y3 no3nBame Ha npecyay y npeamety Aerts v. Belgium, y Kojoj ce paguno
0 HapyLlaBaky caMe CyLUTHe NpaBa Ha Npuctyn cyay). CTora je Ba>KHO MOCBETUTM NaXkHy
KBanuTeTy cuctema GecnnatHe npaBHe nomohu y Hekoj apxasu (Essaadi v. France, ctaB
35) 1 NpoBepuUTY Aia N je METOA Koju Cy opraHu ofabpanu y cknagy ¢ KoHBeHLMjoM
(Santambrogio v. Italy, ctaB 52; Bakan v. Turkey, cT. 74-78 n Pedro Ramos v. Switzerland, cT.
41-45).
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CyWTUHCKN je BaXKHO [a Cy[ HaBefe pasfore 3a ofbujarbe 6ecnniaTHe npaBHe nomohu,
Kao 1 fja C Ay»KHOM MaXKHOM 1 PeBHOCHO pelLaBa 3axTeBe 3a 6ecnnatHy npasHy nomoh
(Tabor v. Poland, c1. 45-46 v Saoud v. France, cT. 133-136).

Ocum Tora, ofibujare fa ce Npy»ku 6ecnnaTHa NnpaBHa NOMoh CTpaHMM NpPaBHUM NNLMA
Huje NPOTUBHO unaHy 6. (Granos Organicos Nacionales S.A. v. Germany, ct. 48-53).

Y norneny [enoTBOPHOCTM MpyXeHe npaBHe nomohy, ApXaBa HUje OAroBOpHa 3a
MocTynKe afBoKaTa, YaK 1 aKo je MocTaB/beH Mo ciy»6eHoj fykHocTn. 13 Tora npouc-
Tuye, Aa je afBOKaTCKa Npodecyja He3aBKCHa of ApKaBse (Staroszczyk v. Poland, ctas 133)
1 fa je Boherbe ofbpaHe y OCHOBU CTBap 1M3Melhy ONTY>KEHOT 1 FberoBOr MPABHOT 3aCTyr-
HVKa, 6e3 0631pa fJa /1 je Taj MpaBHU 3aCTYMHVIK NOCTaB/bEeH Y OKBUPY cUCTeMa becrnnaTtHe
npasHe Nomohu 1nx je NPUBATHO aHrakoBaH 1 nnaheH. Bohere ofbpaHe Kao TakBe He
MO>e [ia MOB/aux OArOBOPHOCT Ap»KaBe Ha OCHOBY KOHBeHLMje, 0CM Yy NOCeOHUM OKOfI-
HocTuma (Tuzinski v. Poland (opn.)).

MeBhyTrMm, nocTaBsbarbe afiBOKaTa Kao 3aCTyMHMKa Heke CTpaHKe camo no cebu He rapaH-
Tyje nenotBopHy nomoh (Siatkowska v. Poland, ct. 110 n 116). ABBOKaT KOju je NOCTaB/beH y
Lwby Npyxarba 6ecnnaTHe npaBHe noMohu Moxke 61TV Ha Ay»KM POK CMpeyeH Aa 3acTyna
CTPaHKy unu moxe Aa nlberaBa cBoje Ay>KHOCTU. AKO Cy obGaBelUTeHU O TOj CUTyauuju,
HaZNeXHW Ap>KaBHM OpPraHun Cy Ay>KHU a TOr afiBOKaTa 3aMeHe; ako TO He YUUMHe, CTPaHKa
y cnopy 6uhe npakTMyHoO N1iLeHa AenoTBopHe noMohu, ynpKoc Tome WTO joj je ogobpeHa
6ecnnatHa npasHa nomoh (Bertuzzi v. France, ctas 30).

MpBeHcTBEHa OArOBOPHOCT fpXKaBe jecTe Aa 06e36eAy HEONXOAHY paBHOTEXY U3Mehy
[leNnoTBOPHOT OCTBaprBatba Npasa Ha NpucTyn npasocyhy c jefHe cTpaHe 1 He3aBUCHO-
CTV npaBHMYKe npodecuje c gpyre ctpaHe. CyA je jacHO Harnacvo Aa Kaga afiBokaT Koju
je nocTtaBrbeH y cuctemy 6ecnnatHe npasHe nomohu oabuje fa noctyna v Npy»u nomoh
TO HberoBo ofbujarbe Mopa 3a4oBo/bUTK ogpeheHe 3axTeBe y Be3n KBanuTeTa. T 3axTeBu
HMCY NCMNYHEHM aKo HeLOCTaLM y cMcTemy becrnnaTHe npaBHe nomohu yckpaTe nojeanHLy
,MPaKTYaH 1 genoTsopaH” NpuUCTyn Cyay Ha Koju Taj nojeanHal nma npaso (Staroszczyk v.
Poland, ctaB 135 n Cuaitikowcka v. Poland, ctas 114 — noBpega).’**

134 Bopuuy 3a unaH 6. EBponcke KoHBeHLuMje 3a 3aluTUTY J/byACKMX Npasa, cTp. 31-32.
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npencTaBka 6p. 55707/00, npecyna oa 18. pebpyapa 2009. roguHe: o 3Hayajy NpoLecHUX npa-

BWIa 3a o6e36ehuBare npaBuHoOr cnposoherba npaege n nowToBakba OCHOBHOr NnpuvHUuna

npaBHe CUTYPHOCTMU.

" 'HumeHnuHo cTambe

MNMoaHocuTerbKa NpeacTaBke, poheHa y KasakxctaHy 1942. roanHe, ywna je Ha Teputopujy
JNeToHuje 1954. roguHe, Koja je Taga 6una geo Cosjetckor CaBe3sa 1 off Tafja UMa npebu-
BanuwrTe y JletoHnju. C 063pom fa je paHuje 6una gpxaBbaHka omsler CCCP-a, oHa
MMa CTaTyC Hefp»KaBJbaHKe ca npebrBanumutem y JleToHuju. NMogHocuTebKa NpeacTaBke
je 1966. rognHe noyena Aa pagm y NocTpojery 3a peLyrKiaxy y OKBMPY XeMUjCKOr KOM-
nnekca OnaviHe a 1973. roguHe pacnopeheHa je y pervoHanHo ogerbere [lenaptmaHa 3a
npahere 3alWTnTe XUBOTHE CpeanHe, Koje je buno Aeo MMHUCTAPCTBA XeMUjCKe NHAY-
cTpuje CCCP-a. [lo 1981. roanHe pagmna je 3a gpxasHo npeay3sehe npu MuHucTapcTBy,
ca cegnwtem y KnjeBy (YkpajuHa). lNocne Tora je cTaB/beHa Nog ynpaBy Nogofesbka Uctor
npegyseha ca ceguwTem y benopyckoj Cosjetckoj Counjanuctuukoj Penyonuun, Koje je
6uno nogpeheHo opervetby ca ceputem y Mocksu. MpegmeTHo npepysehe je 6uno Ha
HuBoy CCCP-a 1 cTora ypeheHo caBe3HMM 3aKOHOM 1 nof HagnexHowhy Bnage CCCP-a.
Mnata nogHocuTesbke NpeacTaBke McnnahvBaHa je MOWTOM MyTEM XXMUPO-padyHa, Y
noyeTky n3 Knjesa, a 3aTum 13 Mockse. YNpKoC y3acTOMHMM NpemeLlTakbumMa HACY ce 3Ha-
YajHMje Merann yCnoBn paga, jep je oHa HacTaBwuaa Aa pPagun y NOroHy 3a peunknaxy y
OnawuHey.

HakoH wTo je JleToHWja npornacuna He3aBUCHOCT y HoBembpy 1990. roauHe, npeay3sehe
je mocTano caMoCTanHo, na je NofHOCHTE/bKa NpeAcTaBKe npewsna noj AUPeKTHY KOH-
Tpony ynpaBe dabpuke. JleToHuja je aBrycta 1991. rognHe cTekna nyHy He3aBMCHOCT,
a pgeuembpa 1991. rogmHe npectao je ga noctoju CCCP, unme je nogHocuTerbKa npeg-
CTaBKe nocTana anatpup. Mo goHowery 3aKoHa 0 cTaTycy 6rBWwKX gpkaBbaHa CCCP-a
6e3 NeTOHCKOr UK Apyror gpXas/baHCTBa, 1995. roguHe NOAHOCUTE/bKA NPeACTaBKe je
nobuna cTaTyc ,CTanHO HacTakbeHOr HeflpXKaBsbaHuHa" fogmHe 1993. npornalleHa je 3a
TEXHOMOLUKM BULLAK 1 OfMax NoTnucasna yroBop ca Apyrum nocsiogaBLeMm ca CefuLuTem y
Purn. Kapa ce neHsunoHncana 1997. roguHe, Tpaxumna je og Opbopa 3a coumjanHo ocury-
parbe y Purckom okpyry Kypseme fa yTBpau U3HOC tbeHe neHsuje. ObaBeluTeHa je Aa ce,
y CKNlagy ca unaHom 1. npenasHux ogpefaba 3akoHa 0 Ap>KaBHOj NMEH3KjU, CAMO Neproan
papa y JleToHuju mory y3etu y 063up npu npadyHasary NeH3nja CTPaHMX ApKaBibaHa
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unu nuua 6e3 apkaB/baHCTBa Koja 6opase y JleToHuju 1. jaHyapa 1991. roguHe. bygyhu
[a je nogHocuTesbKa NpefcTaBke 6una 3anocneHa o 1. jaHyapa 1973. go 21. HoBembpa
1990. roguHe y NpaBHMUM NUuMMa ca ceguiutem y Kunjey unm Mocksu, Opbop je nspauy-
Hao eHy neH3unjy y3umajyhin y 063up NCKIibyunBO paiHu CTaxk Npe 1 nocsie Tor nepropaa.
Crora joj je poferbeHa MeceyHa neHsuja of 20 neToHcKMx nata (npubnuxHo 30 EYP). MNog-
HocuTesbKa NpeAcTaBke je nogHena xanby npoTuB Te oanyke [pxaBHom doHAY counjan-
HOr ocurypama, Koja je ogbaueHa 1997. roavHe, jep y apxvBU NOroHa 3a peLuknaxy He
NocToje oKa3u fia je NofHoCKTe bKa NpeAcTaBKe Tamo 6una 3anoceHa. lNpema HaBogMma
DoHAa, Neprof XKMBOTa M pajla Ha NIETOHCKOj TEPUTOPUjY HE MOXKe ce y3eTu y obpauyH,
jep je weH nocnogasal MMao cefuTe U3BaH JIeToHmje 1 HMje NnaTruo Nopes NETOHCKNM
opraHuma. HakoH obpaharwa MuHncTapcTBy coumjanHe 3aluTuTe, NOAHOCUTEbKA Npes-
CTaBKe je nogHena Ty>k0y rpafickom oKpy>kHOM cygy y Puru Kyp3seme koju je Tyx6y ofiba-
LMo 360r HenoLwToBaka NpouecHNX popmanHocTu. NogHocTebKa NpeAcTaBKe je MoToM
nofHena apyry Ty»0y, oBor nyTa npotus AreHuuje 3a coumjanHo ocuryparbe, OKpyKHOM
cyny rpaga Purey Jlatranu, Koju je onbuo rery Ty»k0y. [ocne Tora, PermoHanHu cyay Puru
je on6uvo 1 teHy Kanby Ha oBy nNpecyay. Ha 3axTeB agBoKaTa NOAHOCUTESbKE NPefCTaBKe,
jaBHU Ty>Kmnay je nogHeo xanby Ha npaBHa NuTarwa CeHaTy BpxosHor cyaa. Cekpetapujat
CeHaTa 06aBecT/O je NOfHOCUTEbKY NPeACTaBKe [a je Clyyaj CTaB/beH Ha jaBHY pacrpaBy
6. oKTOOpa 1999. roArHe 1 Ha3HaYMo TaYHO BPeEMe Y KOM je Tpebaso 3anoyet NCnuTu-
Bame kanbe. MehyTum, Kako je pacnpasa nouyena paHuje of 3akasaHor BpeMeHa, CeHar je
O4JlyuMNo fia Cylyyaj pa3moTpu nNpe gonacka cTpaHaka. [TowTo je cacnywao aprymeHTe jas-
HOT Ty>KMoLa y KopuCT ofobpaBatba xanbe 1 nocne pasmatparba, CeHat je og6wmo xanoy,
nogpkaBajyiy 3ak/byyak OKpPYXHUX U pervoHanHux CyloBa fla ce nepuof TOKOM KOr je
nogHocuTesbKa npeacTaBke Ouna 3amnocsieHa y YKpajuHCKUM 1 PYCKM KOMMaHujama He
MOXe y3eTn y 063up npw 1M3padyHaBaky neHsuvje. [larbe je uctakao Aa, ¢ 063Mpom aa
0BU nocnofasum He nnahajy nopes y JIeToHWj1, He NOCTOjV OCHOBA 3a NpUMakrbe NeHsuje
Ha OCHOBY NleTOHCKOI 06aBe3HoOr coLmjanHor ocurypama. byayhn aa Huje morna fa yue-
CTBYje Ha pacnpaBW, Koja je noyena paHuvje of 3aKa3aHor BpeMeHa, NogHocuTe /bKa npeg-
cTaBKe je Tpaxuna op CeHaTa fia NnpeuncnuTa cnyyaj. Y nmcmy og 13. oktobpa 1999. npepce-
HaBajyhu ceHaTcKor oficeka 3a rpabaHcke cryyajeBe 06aBecTuo jy je fa 3aKOH O MAapHMWY-
HOM MOCTYMKY Yy TaKBUM OKOTHOCTUMa He npeasuha moryhHocT peBu3uje npecyne. Mehy-
TUM, U3BMHMO Ce MOAHOCUTEIbKM NPeAcTaBKe 3a PaHWju NoYeTak pacrnpase 1 yBepuo je Aa
Cy CBU apryMeHTV CTpaHaka NpaBuiHO NCMUTaHN.

Y ¢pebpyapy 2000. rogrHe obaBeliTeHa je Aa joj je Ha OCHOBY Cropa3yma MOCTUrHYTOr
n3mehy JleToHuje 1 YKpajuHe, Koju je cTynmo Ha cHary 1. HoBemb6pa 1999. rogunHe neHsuja
npepayyHaTa Tako [1a joj je y MeH3ujy YK/byUYeH pajHU CTax Kafa je keH nocnogasal 6vo
ca cegmutemM y YKpajuHu.
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Cyn npumehyje fa NpaBo Ha NpaBMYHY pacnpaBy 3arapaHTOBaHO unaHoM 6. ctaB 1. KoH-
BeHUMje YKSbydyje NpaBo CTpaHaka [a Ha pacrnpasu U3HeCy CBOja 3anaxarba Koja cma-
Tpajy peneBaHTHMM 3a cnyuyaj. CTora ce Ha Hera Mo)<e OCJ/IOHUTY CBaKo NinLe Koje cMa-
Tpa [ia je MeLuare y BpLUeHe jefIHOT Off heroBux rpahaHCcKyx NpaBa HeE3aKOHUTO 1 »Kanu
ce fa Huje nmano MoryRHOCT ja MoAHece Ty Ty»K0y CyZly Koju NCMyHaBa YCJI0Be 13 YJlaHa
6. ctaB 1. (Bugwn Cahete de Gohi v. Spain, 6p. 55782/00, ctaB 34, ECHR 2002VIIl, ca garoum
pedepeHuama). Jow jefjaH enemeHT LWIMPer KoHLenTa ,NpaBrnyHe pacrnpase” y cMUCSy oBe
onpenbe je MPVHUUMN PAaBHOMPABHOCTY CTPAHAKA, KOju 3axTeBa ,MpPaBuUYHY PaBHOTEXY"
n3mehy cTpaHaka: cBakoj CTpaHUM Mopa 6UTK MpyXeHa pa3ymHa Npuanka fa cBoj Ciy-
Yaj n3Hece Nof yCNoBMMa KOju je He floBoe Y 3HAYajHO HEMOBOJbHU)W MOOXaj Y OQHOCY
Ha NPOTMBHY CTPAHKY WM MPOTMBHE CTPaHKe (BUAW, n3mehy octanux, npecepaH Gorraiz
Lizarraga and Others v. Spain, 6p. 62543/00, ctaB 56, ECHR 2004lll). To obyxBaTa npu-
NIMKY Ja CTpaHKe KOMeHTapuLly CBa 3anakarba, Yak U OHa Koja M3Hece He3aBUCHW unaH
HaLMOHaHe npaBHe CyX0be, C U/bem Aa yTuuy Ha oanyky cyaa (Buau, Ha npumep, J.J. v.
Netherlands, npecyna on 27. mapTa 1998, ctaB 43, M3BewTaju 1998-11 u Quaderelliv. Italy, 6p.
28168/95, ctaB 34, npecypa og 11. jaHyapa 2000) (cT. 96 1 97).

Cypn noHaBssba ga unaH 6. ctas 1. KoHBeHUMje He nprMopaBa ApXaBe YroBOpHULe Aa ycno-
CTaBJbajy anenauuoHn unu KacauuoHu cyg. MehyTum, Tamo rae TakBu Cy[oBM MOCTOje,
NocTynuu npeg hriMa Mopajy 6UTn y CKnagy ca rapaHumjama 13 unaHa 6, Ha nprumMep, Tume
LUTO Ce CTpaHKaMa rapaHTyje eN0TBOPHO MPABO NPUCTyNa CyAoBUMa paau yTBphHrBarma
HMXOBUX rpahaHCKMX NpaBa 1 obaBesa (BUawn Levages Prestations Services v. France, npe-
cyna of 23. okTobpa 1996, ctaB 44, N3BewTaju 1996-V 1 Annoni di Gussola and Others v.
France, 6p. 31819/96 1 33293/96, ctaB 54, ECHR 2000XI).

KoHauHo, Cyp noHaB/ba fa je, Kao 1 CBUM oCTannM MaTepujanHum oppeabdama KoHBeH-
uuje, n unaH 6. ctaB 1. HamerbeH rapaHToOBakby NpaBa Koja HNCY TeOPUjcKa N UNY30PHa,
Beh npakTuyHa 1 genoTtBopHa (Bugetu Artico v. Italy, npecyga og 13. maja 1980, ctaB 33,
Cepuja A 6p. 37). OBO je nocebHO pefnieBaHTHO y Be3K Ca YlaHOM 6. cTaB 1, c 063Mpom Ha
NCTaKHYTO MeCTO Koje Y AEMOKPATCKOM APYLITBY 3ay3MMa MpaBo Ha NpaBUYHO cyhere
(BumeTu Prince Hans-Adam Il of Liechtenstein v. Germany [GC], 6p. 42527/98, ctaB 45, ECHR
2001VIll). Takohe ce mopa nmaTh y BMAY Aa Npenpeka Koja je y CynpoTHoCcT ca KoHBeH-
Lmjom MOXKe ynpaBo 6utu npaBHe npupoge (Buan Airey v. Ireland, npecyna of 9. okTo6pa
1979, ctaB 25, Cepuja A 6p. 32) (cT. 96-98).

Y OBOM CJlyyajy HECropHO je Aa je HauMOHanHN 3aKOH - TauHuje, ogerbak 471 3akoHa o
NMapHWUYHOM MOCTYMNKY - rapaHTOBAO MOLHOCUTESbKM NpPeACcTaBKe MPaBo fa yyecTByje y
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jaBHOj pacnpasu npeg CeHaTom BpxoBHor cyga. Minak, oHa Huje 6unay cTary fia ocTBapu
TO MpaBo, He 360r concTBeHor Hemapa, Beh 3aTo WTo je CeHaT o4Ny4YMo Aa OfPXK pac-
npaBy paHuje Hero WTo je buna 3akasaHa. C Tum y Be3u, Cy[ je yecTo cmaTpao fa cy npo-
LenypasiHa npasuia OCMULLIbEHa Tako Aa 0be36ehyjy npaBuiHo cnposoherbe npasae u
MoLITOBakbe Hauena npaBHe CUTypHOCTY, Te Aia CTPaHKe y Cropy MOpajy MMaTun NpaBo Aa
oueKyjy NpvMeHy Tux npasuna (Buam, namehy octannx npecepaHa, Cafete de Goni, HaBe-
[leHo rope, cTaB 36; 1 Takohe Gorou v. Greece (6p. 3), 6p. 21845/03, cTaB 27, Nnpecyna of
22.jyHa 2006. n Miholapa v. Latvia, 6p. 61655/00, cTaB 24, npecyna oa 31. maja 2007). OBaj
NPVHUMN ce NpuMetbyje Yy 06a npaBLa, He camo Yy OQHOCY Ha cTpaHKe y cnopy Beh 1 Ha
HaLMoHasnHe cyfoBse (cTaB 99).

Cyn npumehyje fa xanby Ha npaBHa NUTaka HUje ynoXuna cama nogHocuTe/bKa npeg-
CTaBKe Unn teH afBokart, Beh jaBHU Tyxwunay npu PermoHanHom cygy y Puru, y cknagy
ca unaHom 90. 3akoHa 0 NapHWYHOM NOCTYnKy. Bnapa je TBpAnna Aa je y 0BOM KOHKpeT-
HOM Clyyajy npuxBaTarbe npefnora afiBokaTa off CTPaHe jaBHOr TyXuoLua [a nogHece
Xanby, ocnoboano CeHat obaBese Aa Mopa fa NPYXy NOAHOCUTEbKN NpefcTaBKke npu-
NUKY Aa cama npucycTByje pacnpasu. Cya Huje ybeheH Tm aprymeHToM. TauHo je Aa unaH
90. 3aKoHa 0 NapHUYHOM MOCTYMKy oBnalhyje jaBHOr TyXMoLa ia y UMe CTpaHKe N3BpLU
ofpeheHe npoLecHe paghe, a oferbak 2. 3akoHa O jaBHOM TYXKUALLTBY ofAesbyje jaBHUM
TYXKMoLMMa OnITY 3aaTakK 3alTmTe JIErMTUMHIKX NpaBa U MHTepeca nojeaunHaua”. Mehy-
TUM, Y/HU Ce 1a TO He NMOHKLLUTaBa NPUHLMN Aa je rnaBHa GyHKLMja opraHa romerba 3acTy-
Nare VHTepeca ApYLITBa Y LeNIVHU, KOjU HUCY HYXXHO UCTU Kao OMNo Koje of cTpaHaka y
NnapHWYHOM NOCTYNKY (BMAWN, mutatis mutandis, Vermeulen v. Belgium, 6p. 19075/91, npe-
cyna op 20. pebpyapa 1996, ctas 29, U3BewwTaju 1996l; Kress v. France [GC], 6p. 39594/98,
CT. 67-71, ECHR 2001VI n Gorou (6p. 3), HaBegeHo rope, cTaB 22). Y cBakom cCJyuyajy, u3
fokasa npepn Cynom He mpowusnasu fa npema JIETOHCKOM 3aKOHY jaBHUW Ty»Kunal, Koju
[enyje Ha TakaB HauMH MOXe 3aCTynaTu jeaHy ofl CTpaHaka UM 3aMeHUTU Ty CTPaHKY Ha
pacnpaswu (ctaB 100).

Cyn npumehyje fa je, y cnyuyajy Gorou v. Greece (6p. 4), 6p. 9747/04, npecyga oa 11. jaHyapa
2007, npornacno ounriefHo HEOCHOBaHY NpefCcTaBKy NOAHOCUTE/bKE HAa OCHOBY UJaHa 6.
cTaB 1. KoHBeHUuje y Be3u ca ofbujarbem AnenaumoHOr Cyfa Aa OAJIOKM POUMLLTE, KAKO
61 joj omoryhro npucyctso. MehyTM, OKONHOCTM TOT ClyyYaja Cy ce CYLUTUHCKU pasfiu-
KoBasie off OKOJIHOCTM Y OBOM cJiyyajy: rocnoha lopy je 6una rpahaHcka cTpaHKa y Kpu-
BMYHOM MOCTYNKY KOj¥ je MOKPEHYNO APXKaBHO TY>KUIALUTBO 1 BOAWO Ce KOA KPUBUYHMNX
cynoBa, a Cyn je yTBpaMo da ,Npasa rpahaHcke CTpaHKe y Be3U ca NPUHLMUINOM pPaBHO-
NPaBHOCTU CTPaHaKa U KOHTPAAUKTOPHOT NOCTYNKa [HUCY] GUNY NCTY Kao OHM OKPUBIbE-
HOr y ofjHOCY Ha jaBHOr Tyxuoua” (ibid., ctaB 26). MehyTum, y oBom cnyyajy, rocnoha
AHZpejeBa 6una je cTpaHKa y ynpaBHOM MOCTYNKY KOju je perynmcaH 3akoHOM O NMapHUY-
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HOM MOCTYMKY U KOjU je MOKPeHYT Ha HeH 3axTeB. CXOOHO TOME, Kao rMaBHOj yYeCHMLM
y TOM NOCTYNKY, Tpebasno joj je Npy»K1Tn ymTaB HK3 3aITUTHUX Mepa Koje npounsnase u3
NPUHUMUNA KOHTpagukTopHocTtu (ctaB 101).

Cyn 3aKsbyuyje fia UMkbeHMLA Aa je TYXKUNALLTBO YNOXMAO0 »anby Ha NpaBHa NUTaka HX Ha
KOjU HauMH HYje yMarbusia NpaBo NOAHOCUTESbKe NpeAcTaBKe Aa NPUCYCTBYje poumnLwTy y
CBOM MpeameTy, NpaBo Koje Huje Morsa Aa 0CTBapy yNpKoc TOMe LWITO je To xenena. Ctora
je gowno go Kpuwera ynaHa 6. ctaB 1. KoHeeHuuje (ctas 102).

W3 HaBepHMX pa3nora, Cya jegHornacHo ofbuja npenummnHapHe npurosope Bnage v jep-
HOrACcHO 3aKJbyuyje Aa je AOLWOo [0 Kpluewa yiaHa 6. ctas 1. KoHseHuuje.

DE GEOUFFRE DE LA PRADELLE V. FRANC

npepcTaBka 6p. 12964/87, npecypa of 16. seuembpa 1992. rognHe:

0 HaUMHY Ha KOj1 HaLMOHaJslHa NpaBua o obaBellTaBakby O YpaBHVIM aKTIMa MOTY Orpa-
HUYMTU NPUCTYN NogHOCKOLa NpeacTaBke cyay. Cya je y 0BOM Clyyajy Harnacuo fa npaso
Ha MPUCTYN Cygy WUamn TpubyHany 3axTeBa CKnafgaH CUCTEM KOjui je AOBOSbHO Moy3haH y
nornegy ycnosa Koje npefsuha, Tako Aa NOAHOCKOLM 3aXTeBa MMajy jacHY, MPaKTUYHY 1
[eN0TBOPHY NPUIIMKY fla OCTBape CBOje NpaBo.

" 'ueHnuHo cTambe

lfocnoguH PoymyHp g Meoydp A na lMNpagen je dpaHUyCcKn Ap>KaB/baHWUH, KOjU »KUBK Y
Mapusy, n 6aBn ce agBokatypom. MNocenyje nmame of oko 250 xeKTapa y AenapTMmaHy
Kopes. Peka MoHTaH npenasn nNpeko umMara Koje ce Hanasu y YnpaBHUM OKpy3Mma
(onwTnHama) Can-MpuecT-g-Kumen n Xumen. la 6u 06e36eano cHabaeBarbe enekTpuy-
HOM eHeprunjoM 3a 3amak CaH-TlprecT, Koju ce Hanas3mo Ha HeroBoM 3eM/bULLTY, FOCNOANH
[ Xeoydp o na Mpagen nnaHypao je npetBapatrbe Ayro HekopuwheHe xuapoenekTpaHe
y caMOCTasniHy MUHMjaTypHy enekTpaHy. OpaHuUyCKa enleKTpoeHepreTcka komnaHuja je 9.
jaHyapa 1976. rognHe gana opgobpere. CaBeT fenapTmaHa Kopes je 21. jaHyapa 1977.u
10. anpuna 1979. rognHe HayeIHO Ha TO NPUCTAO.

MwuHMCTap 3a XXMBOTHY CpefMHY 1 KBANIUTET XMBOTa ofyyuno je 3. anpuna 1980. roguHe
Ja NoKpeHe NocTynak 3a npornaweme 3embuwTa y AoavHM MoHTaH nogpyyjem n3y-
3eTHe fenoTe 1 Of jaBHOI MHTepeca; TO ce OQHOCKNO Ha noBplwuHY of 80 xeKTapa, o4
yera je BehrHa npunagana nogHocuouy npepactaBke. MpedekT Kopesa obaBecTno je o
TOMe NMCMOM nogHocuoLa npeacTaBke 12. maja 1980; cxogHo unaHy 9. 3akoHa of 2. Maja
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1930. roavHe o 3alUTUTX CNOMEHVKa MPUPOAE U MecTa ofi HTepeca, Koju 3abpatbyje 6uno
KaKBY MPOMeHy CTarba JIoKanuTeTa Koju je y MOCTYnKy npornalwena 3a nepuog of ABa-
HaecT meceuun. Takohe je ogbro 3axTeB 3a M3gaBatbe [03BOJE 3a U3Bohere pajloBa Ha
XULpOeneKTpaHu.

3ajenHO ca ceflam ApYyrux BlacHMKa UMOBMHE Ha Koje je yTMLano nokpetame nocTynka,
nogHocunay, npepcTaBke je Mo3BaH fa [OCTaBM KOMEHTape Ha npegjior 3a nporna-
Lere Nnogpyyja 1 U3Heo je cBoje Nnpumenbde npedekTy Kopesa y nucmy og 22. maja 1980.
roguHe. JaBHO Tpakere obaBeLUTerba NMOKPEHYTO je ofJlykoM npedekTa of 7. okTo6pa
1980. roguHe, 0 Kojoj Cy NMYHO obaBelUTEHE 3aMHTEpPecoBaHe cTpaHe. focnoanH [ Xeo-
yobp 4 na Mpagen nocnao je npedekTy usjaBy 0 CBojUM Npumeabama y Kojoj je, npe cBera,
OCMopUO TauKy NpornaliaBaka Nogpyyja u NpeasoxKmno fa cee 3avHTepecoBaHe CTpaHe
n3BpLue yerhaj nokaumje. laHa 4. jyna 1983. roavHe, HakoH NOBOJbHOT M3BelUTaja Hauuo-
HaNlHe Komucwmje 3a nogpyuyja oa (mocebHor) MHTepeca, Npemujep je, Nocne caBeToBakba Ca
JpaBHUM caBeToM, n3gao JekpeT npornawasajyhv gonvHy MoHTaH nogpyujem of nsy-
3eTHe NienoTe Koju je 12. jyna 06jaBrbeH y Criy»KO0€HOM MMacHUKY.

O oBom pekpety he ce obaBectutn npedekt, NoBepeHuk Penybnvke 3a genapTmaH
Kopesa u rpagoHavenHuium fotmuHmx okpyra. MNpedekt Kopesa je 13. centembpa 1983.
[OCTaBMO NOTMYHW TEKCT ieKpeTa y AoMy nogHocroua npefctaske y [Mapusy, 3ajegHo ca
NMCMOM KOjVM ra je nopceTvo Aa je y 3awTtnheHoM nogpyyjy Ay»aH Aa ce npugpxasa
ob6aBe3a O ouyBatby MecCTa Off MHTEpPeca, a NoCebHO OHKX KOju ce ofHOCe Ha MpeHoce,
npenpaBKe 1 cTBapatbe 610 KakBUX YTOBOPHUX CIYKOEHOCTH Koje 61 Morne yTiLaTh Ha
MecCTo of UHTepeca. MogHocunay npeacTaBke je 27. okTobpa 1983. rognHe, Npeko CBOr
afBoKaTa, nogHeo [p>kaBHOM CaBeTy 3axTeB 3a CyACKO npeuncnutriBame [ekpeta og 4.
jyna 1983. roguHe. Y cBOM 0AroBopy, MMHUCTap 3a ypbaHr3am, cTaHOBare 1 caobpahaj
TBPAMO je Aa je 3axTeB ,0unrnefHo NOAHET BaH poKa“, ¢ 063mMpom da [lekpeT o nporna-
ey NoApyyja Huje cagprKao HMKaKBe ,nocebHe cMepHULIe”, Na je poK Y KoM je Tpebano
nogHeTy 61O KaKBO NPaBHO CPEACTBO NoYeo fa Teue of objaBrbrBara Aekpeta y Cryx-
6eHOM rnacHuKy. Y cBom OAroBopy nogHocunal, npeActaBke o0Cropuro je Tymauere una-
HoBa 6. 1 7. Ypenbe op 13. jyHa 1969. roavHe of CTpaHe opraHa yrnpase, npema Kom je, y
ofCyCTBY MOCEOHMX YNyTCTaBa, POK y KOM je 6uo Koje npaBHO cpelcTBo Tpebano fa ce
nofHece Noyeo Ja Teye of objaB/bMBarba ofgnyKe 0 Npornailewy nogpydja y CnyxoéeHom
rnacHuky. CmaTpao je fia je NpuCTYyn Koju Cy yCBOjUv opraHu ynpase moryhu n3sop npo-
6nema 3a npefcTaBHUKe jaBHOCTW. [la nn 61 ce MOrIo pa3yMHO TPaXKUTK Of NojeanHaLa
na npepnguhajy fa ce npase 13y3eLu of yobruajeHor npaBuna, Haume fa 6u pok 3a nogHo-
Lere npaBHOr cpeacTBa Tpebano fa noyHe fja Teye of o6jaB/brBatba y Clyyajy OnwThX
perynaTopHux oAJiyKa, a og obaBeluTaBatba y CNiyyajy nojerHauyHux ognyka? LLito ce Tnye
NnpaBHUX CpPeAcTaBa M NOCTYMaKa 3a hKXOBO MOAHOLIEeHe, cTBapy 6u Tpebano ga 6yny
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jemHocTaBHe. M ako, Kao y OBOM CJlyuajy, Huje NocTojao 4obap passior 3a NpaB/betbe U3sy-
3eTKa, 61no je jeanHo NCNPaBHO 3afpXKaTy NPaKCy Koja je y cKnagy ca onwTrM NpaBoM.
Jopnao je pa 6u y cBakom Cryyajy, yKONMKO 61 NpeBafano TyMayerke OpraHa, YnaHoBu
6. 1 7. MOpanu fia ce cMaTpajy He3aKOHUTUM, jep Cy Y CYNPOTHOCTU Ca Ha4yeloM pPaBHO-
NPaBHOCTX MO TOMe WTO 61 BNacHUK NMOBMHe 0byxBaheH TakBOM OfJIYKOM, MUMAao Make
MOBOJbaH TPEeTMaH of OCTaNIVX 1L NorohHeHMX NojeAHaYHM Mepama.

ANTepHaTMBHO, OH Ce Xalno Ha HeMOTMYHOCT 1 HeNPaBUIHOCT o6jaB/buBata of 12. jyna
1983. roguHe WTO HUje omoryhnno AOTUYHUM IMLMMA a Ce YNO3Hajy ca TauyHUM 061MMOM
npornatuera oBor nofgpyyja. [lpema Herosom Mmullibetby, POoK 3a NOAHOLLEHE MPaBHOT
cpencTBa NoYeo je Aa Teue Tek Kafa je LenoKyrnaH TeKCT AeKpeTa NocTao AOCTYyMNaH jaBHO-
cTn y npedektypmn Kopesa; a ynpaBHM opraHv HACY floKa3anu [ia je of permcrpauuje 3ax-
TeBa 27. okTobpa 1983. rogmHe NPOTEKSIO BULLE O f1Ba MeCeLld Of KaJa je AeKpeT nocTao
JoctynaH. Ha kpajy, rocnoauH [l XKeoydp a na lNpagen TBpAno je fa nobujaHa mepa npes-
CTaBJba UNCTY 3710yrnoTpeby oBnawhera OCMULLIbEHY [1a OCYjeTV heroB MOAen MOAEepPHU-
3auyje 1 BpLUeHe BOLHUX MpaBa MOBE3aHVX Ca heroBMM CTaTycoM 6uBLLer npon3sohaya
eneKkTpuYHe eHepruje.

JpxaBHuK caBeT je, 7. HoBembpa 1986. roanHe, nprxeaTtajyhu ogroBope BnafvHoOr nose-
peHMKA, MPOrNacMo 3axTeB MOAHOCKMOLA MPeAcTaBKe HeMNpUXBaT/bMBUM U3 cnegehunx
pasnora: ,YnaHom 49. MpasunHuka og 31. jyna 1945. roanHe, "ako 3aKOHOM Huje gpyra-
uvje ogpeheHo, 3axTeB [IpKaBHOM CaBeTy NPOTUB OfNyKe OpraHa, Cyaa wunv TpubyHana
U3 HeroBe HagJIeXKHOCTU MPUXBAT/bUB je CaMO y POKY Of ABa MeceLd; OBaj POK Teue of,
Jatyma objaB/buBarba OCroOpeHe ofnyKe, OCMM ako Ce O hOj e mopa obaBecTUTH
UnM My Cce OHa Mopa [OCTaBUTK, Y KOM CJlyyajy poK Teue of AaTyMa obaBeluTerba vnu
ypyuera™”.

Oppenbama unaHa 6. Ypenbe oa 13. jyHa 1969. roavHe, oanyke o npornatiery CoMeHnKa
npupoge uny mecTta of nHTepeca objasrbyjy ce y Cnyx6eHom rnacHuKy. Mako ce, npema
unaHy 7. ucte ypef6e, oBe ofnyke JOCTaB/bajy AOTUUYHUM BNACHULMMA UMOBUHE YKOSIMKO
cappe nocebHa ynyTcTBa OCMULLIbEHA Aia MPOMEHE CTakbe NN HaMeHY MecTa 1 Mako poK
Yy KOM MOpa [la Ce YNI0XN 3aXTeB CyOBMMa KOj/ Ce MOJHOCK y TOM CJly4ajy Noune fa Teue
o[, 06aBelUTerba O AeKPeTY U Hapeaow O NpornaLlery, OBa noceHa ogpenbda ce npu-
Memyje camo oHfa Kajaa je noTpebHo 06aBeCcTUTM BlacHMKa MMOBUHE O MPOMEHU CTakba
unu npomeHu kopuwhetrba nokauuje. Mehytum, y opyrm cnyyajeBrma poK y Kom 6u Tpe-
6ano nogHeTn 6MNO KakBO MPaBHO CPEACTBO Cy[OBUMA Teye of 06jaB/bMBatba OfNyKe
o npornaweny y Cny»6eHOM rmacHNKY, Yak 1 ako je HakoH Te objaBe BNacHWK MMOBMHE
obaBeLuTeH 0 ognyuu. /13 fokasa npowrsnasu fa ocnopeHun [lekpeT Kojum ce nporiatlasa
nogpyuje popmmpaHo gonmHom MoHTaH y fenaptmaHy Kopesa Huje cagpao obaBelu-
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TeHe BIACHMLMA MOBUHE O NMPOMEHM CTakba UM NPOoMeHUn Kopulherba nokauuje. M3
TOra cneau fia je, y cknafly ca HaBefileHUM ofpefibama, pok y KoM je Tpebano nogHetn 6uno
KaKBO MpaBHO CPefCTBO CYAOBMMA NPOTMB NMOMEHYTOr AeKpeTa Noyeo fJa Teue of JaHa
o6jaBrbuBatba y Cny>k6eHom rnacHuKy. 13Bog 13 ypeabe objaBrbeH je y Cny»k6eHoMm rniac-
HUKy of 12. jyna 1983. roanHe 3ajegHo ca MHPOPMALIMjOM fia Ce LiefloKynaH TeKCT MOXe
Hahu y npedektypun Kopesa. C 063Mpom Ha TO, NogHOCKaL NpefCcTaBKe HeMa OMpaB-
[arba fa TBpAY fa je 06jaBrbrBatbe 6110 HEMOTMNYHO UK HEPETYNAPHO 1 Aa CXOAHO TOMe
HMje TaKBO Aia 3aMourhbe POK 3a NoAHoLLEeHe »Kanbe. 3axTeB 3a NpencnuTBare nobuja-
HOI JleKpeTa perucTpoBaH je Tek 27. oktobpa 1983. roguHe, TO jeCT HaKOH UCTEKA poKa
[103BOJbEHOT 3a NOJHOLLEHE 3axTeEBa Npema oapendama ypeabe og 13. jyHa 1969. roguHe
Koje Cy MpeTxofHO ucnuTaHe. [la 61 NpeBa3unLlao YMheHuLy [ia je heroB 3axTeB 3acTa-
peo, rocnoauH [ Xeoydp o na MNpagen je TBpAMo Aa cy oBe ofgpefde He3aKoHWTe jep cy
foBene 0o AUCKPYMMHAUMje Ha LUTETY BacHMKa MMOBUHE Ha ofgpeheHrM mecTuma of
WHTepeca, 6yayhu fa Tv BnacHMUM MMOBUHE HUCY MManun UCTe POKOBE 3a NPaBHO cpef-
CTBO Ha ofyKe O Npornalleny nogpyyja kao 1 Apyru Nprumaoum nojefMHaYHnX ofnyKa.
MebyTum, oanyka o npornawlery nogpydja n3yseTHe fienoTe Huje No CBOjoj Npupoan
nojeanHavHa ognyka. CxogHo Tome, oTnaga OCHOB 3aCHOBaH Ha aprymeHTy fa je ocno-
peHa ypenba Kplinia npaBuia 0 obaBeluTaBaky O NOjeAVHAYHUM aKTVMa 1 OfJjlyKama.
M3 cBMX NpeTxoaHMX pa3maTpatrba Clefm Aia je 3axTeB HebaroBpemeH U1 fa je npema Tome
HenpuUxBaT/buB.

Y HoBembpYy 1 feuembpy 1986. roguHe [1 Xeoydp A na MNpagen obpatno ce ApXUTEKTOH-
CKOM ofierbetby fenapTmaHa Kopese kako 61 3aTpakno nomoh y obHaB/barby nokanuTeTa,
Koju je 61O OnycCTOLIEH M3Y3eTHO jaknM BeTpoBMMa HoBembpa 1982. roguHe. Heros 3ax-
TeB HMje YCBOjeH.

lfocnogun [ »Keoydp A na MNpagen nogHeo je npeactaBky Komucnjn 2. debpyapa 1987.
roguHe (npepcraBka 6p. 12964/87); ocnarbao ce Ha unaHoBe 6. 1 13. KoHBeHUMje 1 unaH 1.
MpoTokona 6p. 1. Y norneay unaHa 6. OH Ce »anuo Ha NoBpeay NpaBa Ha NPUCTYN cyay, jep
Cy ra opraHy obaBecTunu o oaJlyLM O NpornaLlery NoApyYja Tek NMOLWTO je CTeKao PokK
Yy KOM je Tpebano nofHeTn 610 KakBo npaBHO cpefcTBo. Komucuja je 5. oktobpa 1990.
roAgunHe npornacuna npefcTaBKy Ha ocHoBY unaHa 1. MpoTtokona 6p. 1 HenprXBaT/bMBOM
Kao ounrnefHo HeOCHOBaHY, anu je npornacuna NpuxBaT/bUBMM HaBOAE KOju ce ofHoce
Ha unaHoBe 6. 1 13. KoHBeHUuje. Y cBOM n3BeLTajy of 4. centembpa 1991. roguHe Komu-
Cuvja je n3pasnna Mulbere 4a je JOWO0 A0 KpLeha npasa NogHocmNaua npeacraBke Ha
nNpucTyn cyay v fa je HenoTpebHO NCNUTNBATM Xanby Nnpema unaHy 13.
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lfocnoguH [ *Keoydp o na Mpagen TBpamo je fAa My je ofy3eTo NpaBo Ha NPUCTYN cyay
3arapaHTOBaHO YilaHOM 6. CTaB 1. 3601 HECUTYPHOCTY Koja Bnafda y ¢paHLyCcKOM NpaBy Yy
nornepy knacndrkauuvje ogfiyKka o nporiallaBaky MecTa off MHTepeca v 36or ,nogmykne”
npakce opraHa ynpase, Yvju je UW/b Aa OAroBapa MHTepecuma jaBHe cilyxbe Ha LTeTy
HajeneMeHTapHWjer npaBa CBOjVX KOPUCHMKA. 360r Tora LITO je MPeTnocTaB/bao Aa je
OAJlyKa O npornallemy nojefrmHayHa mepa, cayekao je fa My ce AeKpeT IMYHO CaonLuTn
rnpe Hero LTOo ce 0bpaTho [lp>kaBHOM CaBeTy, U3 Umje Npecyae je ca3Hao Ja je pokK 3a nog-
HoleHe 3axTeBa UCTeKao AaH Npe Hero WTo My je npedekT caonwTno aekpeT. Opnyka
O Mpornallemy, yCBojeHa fiBe 1 MO rojuHe HaKOH NoKpeTakba MOCTYNKa, NojaBuna ce y
ZLonyHCKoM m3fary Cny6eHor rnacHrKa camo y obnmnky n3Boga; fia bu ce Ha Bpeme yro-
3HA0 Ca Lennm TEKCTOM, Mopao 6u aa oge y Kopes, 500 kKm yaarbeH og goma y Mapusy.

Cyn noHaB/ba fa ,MpaBo Ha CYA” capaHo Yy unaHy 6. Huje anconyTHo. OHO MoXe 6uTK
MOAJSIOKHO OrpaHNYErHUMa, ann OHa He CMejy OrpaHNunTA UKW CMakbUTX NPUCTYN Noje-
[VIHLY Ha TaKaB HaulH UKW Y TONMKOj MepU a je HapyLleHa cama CylTUHa npaBsa (BUaeTw,
n3mehy octanux npecepaHa, Philis v. Greece, npecypa og 27. aBrycta 1991, Cepuja A 6p.
209, cTp. 20, cTaB 59) (cTaB 28).

DpaHLyCKM 3aKOH HECYMHUBO je MOAHOCUOLY NPeacTaBKe Npyno MoryRHocT aa Ha cyay
OCropu peneBaHTHU JEKPET, a OH je TO NCKOPUCTMO TaKo WTO je NMOoAHEeo 3axTeB [pXKas-
HOM CaBeTy 3a CYACKo npencnutreame. OcTaje aa ce yTBPAY Aa X je NOCTynaK 3a NoaHO-
LeHbe TAaKBOT 3aXTeBA, NOCEBHO Y Be31 pauyHatba poKa Koju 61 Tpebasno nowtoeatu, obe-
36e1o fja NpaBo Ha cyp Oyne AeIOTBOPHO Ha HauMH KOj1 3aXTeBa YnaH 6. (cTas 29).

Mpema nogHecumma Bnage, ognyke o npornaiieky nogpydja n3y3eTHom nenotom dpop-
MuUpane cy KaTeropujy ynpaBHWX akaTa sui generis; 6une cy ycmepeHe Ha AaTo reo-
rpadcko nofpyyje, a He Ha came BaCHMUKE UMOBMWHE, 1, MOMYT OMWTUX PEryaaTopHUX
opnyka, umanu cy jaBHo, 6e3nuuHo gejcteo. [lpkaBa je, Takohe, HaBena fda je 3a Takee
ofnyke ob6jaB/buBatbe y Cny>KOeHOM rnacHWKy 61no JOBO/bHO Aia MOKPEHE POK 3a MoA-
Howetbe xanbw. [larpe, unaH 7. Ypen6be of 13. jyHa 1969. rognHe 3axTeBao je obaseLlTa-
Barbe caMo aKko Cy ype6oM o npornallerby HaMmeTaHa Heka nocebHa orpaH/yerba Ha Aatu
[le0 3eM/bULLTA; CMOPHU AeKpeT, MehyTum, Huje cappkao HMKaKBa OrpaHnyera Te BpCTe.
[l p*aBa je npu3Hana fa cy osa nNpasuia JOHEKNe orpaHnymna NPUCTyn jaBHOCTU Cyfo-
BVIMa, anu je TBPAUIA [a je TaKBO OrpaHUYeHe onpaBaaHo noTpebom ycnoctaBbarba jeq-
HOCTaBHOT, NPaBUYHOTr NOCTYMKa 3a NPYBaTHA IMLQ, Y3 NCTOBPeMeHO 06e36ehetbe TpajHe
3aWTnTe 3ajeHNYKOr HauMoHanHor Hacneha. M Ha Kpajy, n3bop BpemeHa 3a obaBeluTa-
Bakbe O OfANyLM NOAHOCKOLA NPefCcTaBKe MOLWTO je OHa objaBrbeHa, Mako je 3a hera 6vo
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NcyxonowWwkKm HecpehaH, 610 je MOTNYHO Cily4yajaH U HYje UMAo MPABHUX Nocneaunua, jep
je y oBom cnyuajy obaBeluTene NpeAcTaB/bano uncto HeobasesHy dopmanHocT (ctas 30).

Y KoHKpeTHoM cnyyajy Cyn He mopa fa ouemryje dpaHUycKu cnuctem Knacudurkaumje
ynpaBHUX aKkaTa U MOCTynak y KOMe Ce Ha KX MOJHOCK MPaBHO CPEACTBO; OH CBOjY
nakkby MOpa, LT je BULe moryhe, ja OrpaHMyy Ha NUTake Koje je MOKPEHYTO Yy KOHKPeT-
HOM npeamety (Buan, namehy mHorux gpyrux, npecyny Mellacher and Others v. Austria,
of 19. neuembpa 1989, Cepuja A 6p. 169, cTp. 24, ctaB 41). inak, Mopa ce oCBPHYTY Ha
onpenb6e Ypenbe of 13. jyHa 1969. n pacnuca og 19. HoBembpa 1969. y mepu y Kojoj je
FbUXOBa NMpUMeHa MOorfia Aa AoBefe A0 HECUTYPHOCTY Y pasMuLLibatby rocnoauHa [ »Keo-
yop 4 na MNpagena 1 noyeTKy poka 3a NogHoLLeHe 3axTeBa [lpxaBHom caBeTy (cTaB 31).

Mpasuno y unaHy 6. Ypen6e og 13. jyHa 1969. ga ce oanyke o npornaiierwy objaBrbyjy
Ha HaLUMOHAJIHOM HMBOY HYAWM HECropHe MPefHOCTY; KaKo je UCTakna ApaBa, Uwb je
Aa ce o6e3bean npaBHa CUFYPHOCT W MNojegHoCTaBe GOPMaNHOCTY 3a cnpoBohere Tak-
BMX Mepa, NocebHO Tamo rae NokpuBeajy obrMHe flenoBe 3em/bUuLLTa Y BfacHMIWLTBY Beher
6poja nuua (cTaB 32).

MehyTum, Kao n nogHocunay npencTaske, Cyn He Moxe a ia He Oyfie 3anarbeH eKCTPEMHOM
cnoxeHolwhy NO3NTUBHOT NpaBa Koje Npour3a3n 13 3aKoOHOA4AaBCTBa O OUyBakby MecTa of
WHTepeca y3eTor 3ajefIHO ca CyACKOM MPAKCOM O Knacudukaumju ynpaBHmx akata. C 063u-
POM 1 Ha MOCTYMKe Koju Cy ce CTBapHO BOAMAN y OAHOCY Ha NogHOCKOLa NpeAcTaBKke, a
KOju Cy ce npoTe3anu y neprogy ofi HajMake AiBe 1 no roguvHe (og 7. oktobpa 1980. fo 4.
jyna 1983), TakBa CJIOXEHOCT 611 BEpPOBAaTHO MOT/1a CTBOPUTU NMPaBHY HECUTYPHOCT O MNpa-
BOj MPUPOAV AEKPETa KOjM Ce Npornawasa AonnHa MoHTaH 1 HaurHa padvyHarba poKa 3a
NoJHoOLLEHE NMPaBHOT CPeacTBa.

Cyn Hajnpe npumehyje 6pojHe meTope objaB/buBarba npeasuheHe Ypepbom op 13.
jyHa 1969. rognHe: 3a Hanore 3a CTaB/batbe Ha INCTY NojefuMHayHo obaBeLTaBarbe Ui
objaBrbuBae, 3aBUCHO, M3Mehy ocTanor, of 6pojuyaHor KpuTepujyma (UnaH 2); a 3a ognyke
0 npornailery objaB/buBatba y Clyxx6eHOM FMacHUKY, ako He cagp»e nocebHa ynyTcTaa
Koja 61 NpomMeHMna CTarke Unn NpomeHuna ynotpeby mecTa, a nHaye obaselutemne. LLita-
BYLLE, CMOPaH METOA NOKPMBAO je OrpaHNYeHO NOoApYYje 1 YTMLAO je Ha 0CaM BlacHMKa
MMOBVIHE KOju Cy MOornu aa ce ngeHtudukyjy. focnogunn I Xeoydp a na lNMpagen n octa-
nnX cepam nMua cy, ocM Tora, NojefiMHa4yHo obaBeluTeHN Aa je MOKPEeHYT MNOoCTynakK 3a
npornawleme 1 Aia je 3anoyeT NocTynak Tpaxerwe obaselwTera. Mako HeobaBe3Ha, oBa
obaBelUTerba Cy ClyXWna UHTepecMa OpraHa, WTo je Bnaga u npusHana: cBpxa npBor
obaBeLuTerba 6UNa je ,3aMp3aBare” CTakba NoKaumje Ha roavHy AaHa, oK je apyro oba-
BeluTerE MMano 3a Ub a NprMopa BlacHUKE MMOBMHE [1a N3pa3e CBako Hecnarame y
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POKY of, ABafleceT AaHa, Y MPOTUBHOM 61 ce cmaTpaso da cy npuctanuv. BnacHuuym nmo-
BMHe MO 61 Ha OCHOBY TOra pPa3yMHO fla 3ak/byue fa he o ucxopgy noctynka, 6uno aa je
NOBOJbaH U HEMOBOJbaH, Takohe 6UTK 06aBeLITEH CBAKO Off HbUX, a HE a MeceLuma Unm
roavHama Ha Kpajy Mopajy fa npernegajy Cny»6eHu rnacHuk (ctas 33).

YKpaTKo, NogHoCcKNaL, npeacTaBKe je MMao NpaBo fa oveKyje CKlafaH CMCcTeM Koju OCTBa-
pyje npaBryHYy paBHOTEXY M3Melhy HEeroBux UHTEpPECa U MHTEpPeCa opraHa; NocebHo je
Tpebano aa vMa jacHy, NpPakTUYHY 1 AENOTBOPHY NPUKKY Aa OCMOPU yrNpaBHU akT Koju
je npencTaB/bao AUPEKTHO Mellakbe Y HheroBo npaso cBojuHe. C Tm y Besn, Cya nctude
[a je, npe NoKpeTakba MNOCTYMKa 3a Nporiallere, OH 4OOMO carnacHoCT oaroapajyhux
opraHa 3a HEeroBy LeMy 3a MUHWjaTypHY xuapoeneKkTpaHy. lNopef Tora, npedekKT ra Huje
obaBecTro 0 noburjaHoM AeKpeTy, unju je n3Bog penpopykosaH y Cny0eHOM rnacHUKy
on 12. jyna 1983. roguHe, Hero ABa Mecella 1 jelaH AiaH KacHuje. focnoguH [ »Keoydp o
na MNpagen je noaHeo 3axTeB [Jp>XaBHOM CaBETY, KOjU ra je oabaLno Kao HebnaroBpemeH.
Donyuwe, pxxaBHM caBeT je Beh y jelHOM paHvjeM NpeAMeTy CMaTpao [a, Kafa je y nmTamy
[eKpeT Kojum ce NoApyyje npornatlasa n3y3eTHOM JIENMOTOM, POK 3a NMOAHOLLEHE 3axTeBa
nountbe fja Teye off TpeHyTKa objaBrbuBama y Cny>k6eHOM rmacHMKY, Yak 1y cilyyajy Hak-
HafHOr obaBeLUTaBaha, anu je Tafa 6ro objaerbeH camo pesume npecyge. (Conseil d Etat,
Dames Moriondo and Carro, npecyga og 29. HoBembpa 1978, ctp. 881 1 908) (cTaB 34).

Crora, y3eTo y LenuHu, cMctem Huje 610 AOBOSbHO CKNajaH v jacaH. Yaumajyhu y 063ump
okonHocTu cnyvaja, Cyn Hanasv ga nopgHocunal npeactaBke HUje MMao MPaKTUYHO,
[eNI0TBOPHO NpaBo Ha npuctyn JpxaBHoM caBeTy. CXOAHO TOMe, [OLWIIO je A0 KpLueHa
ynaHa 6. ctas 1. (cTaB 35).

W3 oBux pasnora Cyn oabuja npennmrHapHu npurosop Bnage v ytephyje aa je gowsno go
Kpluera 4raHa 6. ctas 1.

REUZ V. POLAND

npencTtaBka 6p. 28249/95, npecyga oa 19. jyHa 2001. roguHe:

Bofehy NnpumMep Ha KOju HauWH ce MPaBo MojeAuHLA Ha NPUCTYN Cyay MOXe HapyLmTu
nocebHMM OKOJIHOCTVMA, Kao WWTO Cy MpeKoMepHe CyAcke Takce. TPOLIKOBU Koju ce
oflHOCe Ha MocTynak He 61 Tpebano fa NCKby4yjy NPUCTYN CyfoBUMa nnn TpubyHanuma.

® YybeHNYHOo CcTambe

lpapcka KaHuenapwja Nouka nsgana je, 10. jyna 1991, nogHocuoLy npeacTaBke npvepe-
MEHO 0f06peH-e 3a 30HMPAHbE 3a N3rPajtby ayToNepuoHuLe. 3aTM je ogHoCKaL npeg-
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CTaBKe MOAHEO 3axTeB rpajoHayenHuKy ouka 3a KOHauHO ofjobpere 3a 30HMparbe.
KoHKpeTHO, 3aTpaxmo je notepay fa 6u ce npeasuheHa rpaheBnHa morna Hanasutu Ha
onpeheHom nogpyujy. IpagoHayenHuK je 23. Hopembpa 1992. roguHe ogburo 3axtes. Ty
opnyky je 27. jaHyapa 1993. nogpxao AnenaynoHn ogbop camoynpase lMNouka. OpraHu cy
cmaTpanu fja npeMeTHY NpojeKaT Huje y CKnagy ca KaTeropujom Kopuiwhera 3emsbuiita
yTBpheHOM y rmaBHOM nnaHy. MNogHocunay npeactaBke ce obpaTio BpxoBHOM ynpas-
HoM cygy ocnopaBajyhin obe oanyke. HapounTo je TBpavo fa Cy opraHv NpOU3BOSbHO
N NOrpeLwHo YTBPAMAN Ja NNaHMpaHa M3rpagra Huje y cKnagy ca 3axTeBuma rnaBHoOr
nnaHa. Takohe je TBPAMO fa Cy OpraHyi MOYVHWAY HX3 3HAYAjHUX YNHEHUNYHUX U MPaBHMX
rpewaka y nobujaHnm oanykama. BpxoBHU ynpaBHu cyq je 27. jaHyapa 1994. roguHe yKku-
Hyo 06e ofinyKe NPOTUB KOjMX je NogHOCKMaL npefcTaBke NofHeo TyKOy 1 BpaTno cny-
yaj NMPBOCTENEHOM OpraHy, yKasyjyhu fa je noctynare opraHa npefcraBsbano 030MmbHO
KpLluene BnagaBumHe npasa. Cya je Aasbe cMaTpao Aa Cy OpraHu CaMoBOJSbHO 086UV OA0-
6pere 3a 30HMparbe N Aa cy TMMe ¢GnarpaHTHO MPEKPLUUNIM 3axTeBe rMaBHOr MaHa.
[lonao je pga cy norpewHo NpoTyMayunauv rMaBHU MaH, NOrPeLHo YTBPAMIN YNtbeHNLe
1 fa cy, 6e3 KakBOr OCHOBA, YCTaHOBWUIIN fia NMpOojeKaT Koju je noagHocunal npeacTaBke
HamepaBao fla 30Hupa Hehe ofroBapaT Kateropuju kopuiwhema 3emsbuLLTa.

MNogHocunay npeacTaske je 9. maja 1994. roguHe Ty»kmo onwTtuHy ouk npeg Okpyx-
HUM cygom y lMNouky. Tpaxwuo je oawTeTy of 5.850.000.000 ctapux 3noTa (MJ13) Ha ocHoBy
UrkbeHuLe Aa OMNWTUHCKM OpraHy HUCY 6n1aroBpeMeHo 1 Ha NpasuiaH HauuH NoCTynuIu
Mo HEroBOM 3axTeBy 3a ofobpere 3a 30HMparbe. 3aTpaxmo je 1 aa ra cyg ocnoboam oa
CYACKMX Takcu npeasrbeHnx 3a napHuLy. HaBeo je Aa je TpeHyTHO He3anocneH [n] aa He
ob6aBsba NpodurTHe akTUBHOCTU. KpLuerbe 3aKOHa Koje je MOYMHMO TYXKEHU MMano je 3a
nocneauuy crnpeyaBare 3arnountbarba NOCIOBHE akTUBHOCTU. TyXKumnal, Hema MOBUHY
Koja 6u my omoryhuna npuxop. Takobe, Huje 06e36ea1o PprHaHCKjCKa cpefcTBa 3a nap-
HuUY, jep Huje npeaBraeo MoryRHOCT fia jaBHM opraH Kpwu 3akoH. Cya je 4. jyna 1994.
rogrHe ogbauuro Ty>k6y nogHocKoLa NpeacTaBke 13 GopManHUX pasnora, cMatTpajyhu ga
je reros nocTynak npeypameH, jep je Noctynak ofobpera 3a 30HMpakbe joLl yBeK Y TOKY.
Cyn je cmaTpao fa je KOHauyHa npecyga y TOM NOCTYNKy npefcTas/bana npevMmHapHm
yCnoB sine qua non 3a NpuCTyn rpahaHCcKoM cygy y Cinydajy nofHocvoua npeacTaBke.
Y nornepy 3axTeBa 3a ocsiobaharbe Of CyACKUX TaKCW, Cyf je 3ak/byuno Aa Huje 6uno
notpe6Ho HannahuBaTy TakBe Takce, jep je Tyxba onbaueHa ab initio n, cxoHO ToMe, cy-
yaj HMje TpPebasio MepuUTOpPHO ncnuTaTy. MogHOCKMNaL NpeacTaBke je 27. jyna 1994. roguHe
nofHeo NprBpeMeHy Xanby NpoTrB Te oanyke. TBPAMO je fa ce y heroBom ciy4ajy Huje
NMOKPEHYNOo HWjeiHO NTake NpenMMHapPHUX YCIoBa 3a MPUCTYN rpabaHckoMm cyay, jep je
CBOjy Ty»kOy 3aCHOBAO Ha OMLITUM NPUHLMNUMA OENUKTHOT NPaBa, a He Ha peieBaHTHNM
oapepnbama ynpaBHOT NpaBga Koje ce 6aBe oaroBopHoLiy AprkaBe 3a AOHOLLEHE peLletba
CynpoTHO 3aKkoHy. OKpyxHu cyq y Mouky je 1. aBrycta 1994. roguHe Hano»mMo NoaHOCK-
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ouy NpefcTaBKe da nnaatv CYACKy Takcy Yy m3Hocy og 200.000.000 [M/13 3a nogHowere
npuepemMeHe xanbe. MogHocunay npeactaske je 9. aBrycta 1994. nogHeo jow jegaH 3ax-
TeB 3a ocsiobaharbe off Cyackmx Takcu. MNogHeo je n3jaBy o CTakby Yy CKnagy ca unaHom 113,
cTaB 1. 3aKOHMKa O NapHUYHOM NOCTYNKy. PermoHanHum cyg y Mouky je 12. aBrycta 1994.
roauHe ocnoboano nogHocmoua npegctaske of niahara Takce og 200.000.000 MJ13 n To
CaMo 3a NpUBPEMEH }anbeHn NocTynak. Ta ofgnyka Huje cagprkana 1o Kakso obpassno-
xere. AnenaunoHn cyn y Bapwasu je 27. centembpa 1994. roguHe yKUHYO OfyKy KOjom
ce 3axTeB ofbaLyje 13 popmManHMxX pasnora U BPaTMo Ciyyaj Ha MOHOBHO OfJlyYMBakbe.
Mpecyawo je aa, c 0631Pom Aa ce 3axTeB NOAHOCKOLA NPeACTaBKe 3aCHMBAO Ha rpahaH-
CKOM a He ynpaBHOM 3aKOHY, Y HeroBOM Cly4ajy HUCY NOCTOjanu NpennmMmnHapHu ycioBu
3a NpucTyn rpahaHckom cygy U fa, CnefcTBEHO TOMe, HMje 6uno npenpeka fia ce 3axTes
MepuTopHO ncnuta. OKpykHM cya y Mouky je 17. HoBembpa 1994. roanHe pa3maTpao 3ax-
TeB I. Kpojua 3a ocnobaharbe of CyACKMX TakCU 3a NofHoLene Ty>be 1 npuxBaTrno fa cy
HakHage op 5.850.000.000 MNJ13, koje 61 06muHO nsHocmne 308.500.000 MJ13, 3ancrta Heo-
6uuHO Brcoke. C 063MpPOM Ha TO pa3MaTparbe, CYA je HaNoXMO NOAHOCKOLY NpefcTaBKe
[a nnatui Takcy og 100.000.000 MNN13. Y obpasnoxery je HaBeaeHo fa 6u:,Mnahare nyHor
N3HOCa CYACKUX TaKCU CUTYpHO NMofjpasymeBano CyBuLIE 3HAYAJHO CMakbeHe XMBOTHOT
CTaHAapaa TYXMOLA, Yak U Nog NpeTnocTaBKkoM [a »KUBUW of CBoje ywTteheBuHe, unjy
BPeAHOCT Huje ycrneo fa Haeepe. [CBaKM] YOBEK Koju »KMBU Of cBOje ywTteheBunHe, anu
06aBsba NOC/IOBHE aKTMBHOCTU Y 3HaYajHOM 0OMMY U1 YNIOXKMO je 3HauajaH KanuTan y cBoje
nogyxsate, Tpebano 6v fa moxe ga nnatm Takce og 100.000.000 MN3. Tyxkunay je Tpe-
6ano fa y3ame y 063Mp umkbeHUUy fa 6u 6aBrbere TakBOM [MOCNOBHOM] akTMBHOLWRAY
Takohe Mornio foBecTy 1o Tora fa ce napHuue Boae npef cynosuma. Ctora je Tpebano a
ce nobpuHe Aa 3a To uma [Ha pacnonaramwy] dpuHaHcKjcka cpefcTaa.’ MogHocmnay npeg-
cTaBKe ce 30. HoBembpa 1994. roguriHe »kanno NpoTMB TOr Hasnora Bapluasckom anenawyuo-
HoMm cyay. HapouuTo je TBpavo fa je 6uno HepasyMHoO [a je NpPBOCTENEH CyA CMaTpao Aa
MOC/I0OBHA aKTMBHOCT MOXe NOoApPa3yMeBaThl HEOMXOAHOCT NapHyLe, NocebHO NPOTYB jaB-
HMX opraHa, jep 61 To NoApa3ymMeBasno Aa ce Kplueke 3aKoHa Of CTPaHe ApMaBHUX CYX-
6eHuKa Mopa npeaBuhaTn Kao HUXOBO HOPMaJTHO NoHallakbe. Takohe je TBpAKO Aa je u3
HEroBe U3jaBe 0 CPefCTBMMA jaCHO MPOM3ALLIIO a HYje Yy MOryRHOCTU fa niaty HameT-
HyTe cyfcke Takce. [NoaceTno je ga je cya npeBuaeo Aa je n3rybro 3HavajHy cymy HOBLA,
jep meroBa ocurypaBajyha Kyha Huje ncnnatuna TPOLKOBE LITeTe Ha HEeroBOM ayTOMO-
6uny (a 3aTMM NOCTA0 HECONBEHTAH) U Aia je NMPeTpreo Benuke GprHAHCKjcKe ryoutke y
n3Hocy oa 700.000.000 MNJ13, jep je nocnoBHM NapTHep oTyHuno werosy poby. Harnacuo je
[a je rpabaHcku nocTynak (MpoTrB TOr MapTHepa) joLl yBeK Y TOKY 1 Aa je 3a To Beh nnatuno
3HaTHe cyfcke Takce. [MlogHocmnay npeacTaBke je farbe TBPAWO A3, ako je NpBOCTeneHn
CyZ MMao CyMHe Y Be3U Ca heroBom CTBapHOM GUHAHCKJCKOM crUTyaumjom, je Tpebano
[la NpoBepY UCTUHUTOCT HeroBe r3jaBe. Ha Kpajy, nctakao je fa je weroa prHaHcuKjcKa
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CUTyaumja ocTana noTnyHO HeMpOMeHeHa y nopehetrby ca OHOM Kafja ra je Uctu cyg ocsio-
6010 nnahara Takce y usHocy og 200.000.000 )13 3a nogHoLLere NprBpPeMeHe xanbe.

AnenaunoHu cyg y Bapwasu je 29. gpeuembpa 1994. roguHe onburo xanby. PeneBaHTHU
Jeo Te ognyke rnacuo je:, Ty>kunau Huje NoKasao KOju Cy HeroBu TPeHYTHU N3BOpY Npu-
xopa. Y3nmajyhu y o63up unkbeHuLy fa je U3BPLIMO MpunpemMe 3a BeNUKWU npojekaT y
Mosbckoj, [npeTnocTaB/bamo] Aa je MMao fOBO/bHO CpeAcTaBa 3a Ty CBPXY. Ty»Kunaw Tpaxum
opwTeTy of oko 5.000.000.000 /13 (nponycTro je NpeLn3HOo Aa HaBee Ha LiTa ce OfHOCK
0Baj n3HoC), TBpAehu aa 36or KprsuLe TykeHe [onwTrHe] H1je Morao fa 3aroyHe CBOjy
MOC/IOBHY aKTUBHOCT (MaKo Huje ycrneo fa JoKaxe Aa je 3ancTa U3BPLIMO 6UNOo KakBsa
ynarara). [Y mepu y Kojoj]l nogHocunay npeactaBke TBpAY Aa je npeTpneo rybuTak o
700.000.000 IM/13 y Be31 ca NpoHeBepOM MpPrCBajatba HEeroBmx CaTeIMTCKMX aHTeHa ..., Aa
[untbeHMUal, YyNPKOC NpeTpr/beHOM ryOuTKY, NMOKasyje Konuka je 6una BpegHoOCT TpaH-
cakuuja y Koje je 610 ymellaH ... Y OBOM Ciyyajy CyAcKe Takce cy 3HaTHe. Tyxunal je 6vo
ocnoboheH Beher gena Tnx Takcu. MehyTm, He NOCTOjU OCHOB NO Kome 61 ce Ty»kunal
MOrao oci1o0604UTY LieNIOKyMHe cyfacke Takce. [CTora cmatpamo] fa je PervoHanHu cyp 6vo
y NpaBy Kaf je yTBpaAWO Aa je [nogHocmnal, npefcTaBke] Morao fia nnatu CyAcke Takce of
100.000.000 MN3" MogHocunay npeactaBke HuMje Cyay nnatmo HakHagy of 100.000.000
MN13. Kao nocnepuua tora, PermoHanHu cyg y MouKy Hanoxumo je fa My ce ogbaum Tyx-
6eHu 3axTeB, WTO je 3HaUUIIO Aa HErOB 3axTeB Huje MMao NPaBHO AejCTBO M Aa ce CMa-
Tpa Ja peneBaHTHM NOCTYMLM, 3a CBe NPaBHEe U NPaKTUYHe CBPXe, HKaAa HUCY N3BeAeH

npeg cyaom.

Cyn noHaBsba i3, Kao LUTO je yecTo cMaTpao, unaH 6. ctaB 1. obe3behyje cBakome npaBo
Ala U3Hece 6110 KOj1 3aXTeB KOj/ Ce OHOCU Ha herosa rpahaHcka npaea 1 obasese npea
cynom unu TpubyHanom. Ha Taj HaumH Ta ofpeaba onvyasa ,MpaBo Ha CyA’, of Kojux
npaBo NPUCTYNa, O4HOCHO NPABO MOKpPeTara NOCTynKa npef Cyaom y rpahaHcKkmim cTBa-
prMa, NpeacTaB/ba CaMo jefaH acnekT.

,[1paBo Ha cyn” Huje anconyTtHo. OHO MOXe OUTN MOAIOKHO OrpaHuyerrMa Koja cy
UMMANLMTHO [O3BOJ/bEHA, jep NpaBo NPUCTYNa No camoj CBOjOj NMPUPOAKW 3axTeBa pery-
nucarbe o cTpaHe apxkase. lapaHTyjyhn cTpaHKkama AenoTBOPHO NpaBo NPUCTyNa Cyao-
BMMa pajm yTBphrBama hrxoBuMX rpahaHcKrx npaBa 1 obaBe3a, unaH 6. ctaB 1. ocTaB/ba
ApxaBu cnobopaH n3bop cpepactaBa Koja he ce KOPUCTUTLM Yy TOM LUIbY, anui OK ApKaBe
YroBopHuLUe yxuBajy oapeheHy cnobogy npoueHe y TOM Morneny, KOHayHa ogjyka o
nowToBakby ycsioBa KoHBeHuUuje ocTaje Ha Cyny (BupeTn Golder v. United Kingdom, npe-
cypaog 21. debpyapa 1975, Cepuja A 6p. 18, cTp. 16-18, cT. 34 in fine n 35-36; Z and Others
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[GC], 6p. 29392/95, cT. 91-93, ECHR-V 1 mutatis mutandis, Airey v. Ireland, npecypa og 9.
okTobpa 1979, Cepuja A 6p. 32, cTp. 14-16, cTaB 26) (cTaB 53).

Cyn je npecyavo fa ce y HEKUM CJlyyajeBUMa, MOCEOHO Kada Cy ce npeameTHa OrpaHu-
uerba OHOCKIIA Ha YC/IOBe NPUXBAT/bUBOCTY »Kanbe, Unu Kaga cy MHTepecy npasge 3ax-
TeBanu fia nofHocUnaL, xanbe, y Be3u ca heroBom xanbom, obesbenn TpoLLKoBe Koju 6u
HacTanu 3a Jpyry CTpaHKy, MOry NnocTaBuTV PasfimumTa orpaHmnyerba, ykibydyjyhn GrHa-
CunjcKa, Ha NPUCTyn nojeanHua ,Ccyay” unn ,TpubyHany” (Bugu, Ha npumep, Brualla Gémez
dela Torre v. Spain, Gpecyga og 19. peuembpa 1997, M3BewwuTaju o npecynama u ogjiykama'>
1997-VIII, ctp. 2955, ctaB 33 u Tolstoy-Miloslavsky v. the United Kingdom, npecyga og 13.
jyna 1995, Cepuja A 6p. 316-V, ctp. 80-81, cT. 61 et seq.). Cyn je npuxBaTvo Aa nocroje
crlyyajeBu Y KOjMa NMoTeHLMjanHa cTpaHka Mopa Aia Aobuje npeTxofHo ofobpeme, npe
Hero LITO joj ce AO3BOJIM [ja HacTaBW Ca CBOjUM 3axTeBoM (Buawn Ashingdane v. the United
Kingdom, npecyna op 28. maja 1985, Cepuja A 6p. 93, cTp. 25-26, cTtaB 59). MehyTtum, y
CBMM TUM cnyyajeBuma Cyf ce yBepuro fja NpUMeHeHa orpaHnyerba HUCY orpaHuumnna unm
yMarbusia NpUCTyn NOAHOCHOLY NpeAcTaBKe Ha TakaB HauvH WY Y TONNKOj Mepw fa je
yMaheHa cama CyLUTMHa Tor npaBa (cTas 54).

Y Tom KoHTekcTy, Cyn nofBsnauv fa orpaHuyere Npuctyna cyay unm TpubyHany Huje y
CKnafly ca unaHom 6. ctaB 1. CEM aKo TeXU NErMTVMHOM LiWby 1 ako MOCTOju pa3yMaH
OfHOC Cpa3mepHocTy n3mehy ynotpebrbeHnx cpefcTaBa U NErMTUMHON L/ba Koju ce
Texuno noctuhu (Bugetn, Ha npumep, Tinnelly & Sons Ltd and Others and McElduff and
Others v. the United Kingdom, npecyga og 10. jyna 1998, M3BewwTaju o npecygama v ogny-
kama 1998-1V, ctp. 1660, ctaB 72) (ctaB 55).

Cyn name nogceha fa, NpyANKOM NPOLEHE ycarialweHoCTN ca rope NOMeHyTUM CTaHAap-
[VIMa, HeroB 3afaTaK Huje a 3aMeH Haf/IeXXHe HaLoHaNHe opraHe y ogpehrBatby Haj-
NPUKNagHUjux CpeacTaBa 3a perynncare NpUCTyna npasay HATU Aa NPOLEHN YNHbeHULE
Koje cy floBenie [0 Tora fja CyfoBu foHecy ogpeheHy ognyky. Ynora Cyga je na npema Kon-
BEHLMjV MPencnmuTa ogJlyke Koje cy T opraHu goHenu Bpwehu coje oenawhere npo-
LieHe 1 yTBPAM a N Cy nocnefuue TUxX ognyka y cknagy ca KoHseHumjom (BUaeTw, mutatis
mutandis, Tolstoy-Miloslavsky, untupaHo rope, ibid., v Brualla Gdmez de la Torre, untnpaHo
rope, cTp. 2955, ctaB 32 in fine) (cTaB 56).

C tum y Be3u, Cya KOHauYHO NMoHaBsba fa ce Hheros Haf30p 3acHMBa Ha NPUHUMMY Aa Lnb
KoHBeHLMje Huje fa rapaHTyje TeopeTcka Unm niny3opHa npasa, Beh npasa Koja cy npak-

135 Reports of Judgments and Decisions.
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TUYHA 1 JenoTBopHa. OBo ce Noce6HO OJHOCU Ha NMPaBO NPUCTYNa CyfoBMUMa C 0631POM
Ha UCTaKHYTO MECTO Koje Y AeMOKPATCKOM APYLUTBY 3ay3riMa NPaBo Ha npaBnyHo cyhere
(Buawn Airey, untnpaHo rope, ctp. 12-14, ctaB 24 n Ait-Mouhoub v. France, npecyna of, 28.
oKkTobpa 1998, 3BeluTaju o Nnpecygama v ognykama, 1998-VII, ctp. 3227, ctaB 52) (ctaB 57).

Wmajyhin y Buay HaBefieHy 13jaBy o npuHUMnuma yTepheHum werosom npakcom, Cyg joLu
jenHom nopceha fa HYKaZa HUje UCKIbyuro MOTYRHOCT fa MHTEpPecH NpaBUYHOT Crpo-
Bohera npaBae mMory Aa onpaAajy HameTare GpUHAHCUjCKOr orpaHuyerba NpucTyna
nojeauHua cyny (Bupetn nocebHo Tolstoy-Miloslavsky, untupaHo rope, ctp. 80-81, cT. 61
n garoe). LtaBuwe, Cyn cmaTpa Aia, Mako npema unaHy 6. ctaB 1. ncnyrwere obasese aa
ce 06e3befn [enOTBOPHO MPaBO Ha MPUCTYN CyfAy He 3HauuM CaMo OfCYCTBO Meluakba
IOpxaBe, Beh MoXe [la 3axTeBa npefly3umarbe pa3nnumTiix 065mMKa akTUBHOCTY Of CTPaHe
ApXaBe, n3 Te ogpeade ce He MOXe 3aK/byunTU Aa NOCTOjU HeKBanndUKOBaHO NPaBo Ha
nobunjare becnnatHe npaBHe Nnomohu gpxaBe y rpahaHCKOM Copy HUTK NPaBo Ha bec-
nnaTaH NoCcTynak y rpahaHckum cTBapuma (Buawu, mutatis mutandis, Airey, untnpaHo rope,
cTp. 14, cT. 25-26) (cTaB 59).

Cyn cxofHO TOMe CmaTpa Ja ce 3axTeB 3a nnahare Takcy rpahaHckum CyfoBMMa Y Be3M
Ca 3axTeBMMa 3a Koje ce TpaXku fa UX YTBPAE HE MOXKe CMaTpaTu OrpaHnyer-em npaea Ha
NPUCTYN CyAy Koje je camo Nno cebu HeCNoj1BO ca YnaHoMm 6. cTaB 1. KoHBeHLmje. MehyTum,
Cypn noHaBJba fja Cy BUCKHa TakcW yTBPHEHNX y CBETY NOCEGHKX OKOMTHOCTU AaTOr ClyYaja,
YKIbyuyjyhin cnocobHOCT nogHocKoLa NpefcTaBKe Aa Ux nnati 1 dasa nocTynka y Kojoj je
TO OrpaHuyere n3peyeHo, pakTopu Koju Cy MatepujasiHo OUTHU NpuAnKom yTephrBama
[a N1 je HEKO N1Le YXKMBano CBOje NpaBo Ha NPUCTYN Cyay W 4a Nin je Mano ,pacnpaBy
npen cynom” (Bugetu Tolstoy-Miloslavsky, untnpaHo rope n Ait-Mouhoub, untupaHo rope,
cTp. 80-81, cTaB 63 et seq., n cTp. 3228, cTaB 57, pecnekTnBHO) (cTaB 60).

Cya mopa parbe fa yTBpau Aa N je Y KOHKPETHMM OKOJTHOCTMMA OBOT Cilyyaja Takca Koja
ce cTBapHO Hannahyje npeacTaB/bana orpaHuyerbe Koje je Hapywuno camy CyLTUHY
npaBa nofHocuoua npefcTaBke Ha npuctyn cygy. lNogHocmnnay npeactaBke ce Xanvo
fa je ycnos ga nnat 100.000.000 [M/13 3a nogHolwere Tyxb6e npefcTaB/bao MNOTNYyHY
3abpaHy npuctyna cyny. Bnaga je, ca cBoje cTpaHe, cmaTtparna Aa je Ta cyma y noTnyHoOCTH
onpaBfaHa ca CTaHOBWLUTa MHTEpeca NpaBsae M fa je 3aCHOBaHa Ha 006jeKTMBHOj NPOLieHN
tberose GUHaHcuKjcke cutyaumje (cTaB 61).

Ctumy Be3u, Cya Ha camoM noueTky npumehyje fa je, nako je M3HOC Koju ce Ha Kpajy Tpa-
MO of nofHocMoLa NpefcTaBKe 3HAaTHO CMakbeH y nopehery ca MPeTXofgHO HamMeTHY-
TUM, UNak 61O jelHaK NPOCEYHOj roAnLHoj NaTh y MNorbekoj y To Bpeme. Taj n3HOC je,
aKo Ce nmocmaTtpa 13 nepcrekTuBe yobudajeHe napHMYHe CTpaHKe, HeCYyMHIMBO 61O 3Ha-
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TaH. MehyTum, nogHOCKHNaL NpefcTaBKe je 610 NPUBPEAHVIK 1 PeNieBaHTHY CYAOBY Cy Ce
npunukom oppehrBara cycke Takce y 3HauyajHOj Mepy OC/akbany Ha NPeTrnocTaBKy Aa
6aB/betbe HEKOM MOCJIOBHOM aKkTMBHOLWNY caMo Mo ceby Mmoxe noapasymeBat NoTpedy
3a napHuUUoM. Ha ocHOBY Tora 3ak/byunnu Cy fa je nogHocunay npefcraBke Tpebano ga
y3me y 063up noTpeby fa yHanpen obe3benn LOBO/BHO cpefcTaBa 3a Cyfcke Takce. Ha
Ty NPeTNoCTaBKy, CYA0BU Cy [OAANIM XUMOTe3y Aa je NogHOCKNaL, NpeAcTaBKe - Koju je y
CBOjOj 13jaBn 0 GMHAHCKJCKOM CTaky y CTBapW U3jaBUO Aa HXje MMao npuxoaa 1 aa je yno-
Xro cBy ywteheBrHy y NnaHUpaHy MHBECTULMjY U MOMEHYO flarbe MaTepujanHe ryoutke
y CBOjUM MOC/IOBHUM MOAYXBaTMa - XKMBEO Of CBoje ywTeheBuHe u Aa je 0brm mero-
BUX MHBeCTULWja (6e3 063Mpa Ha NpeTpn/beHe ryornTke) AOKa3ao HheroBy CnocobHOCT aa
naaTn CyAcKy Takcy (cTaB 62).

Cyn He cmaTpa Te OCHOBE YBepJbMBUM, NOCEOHO ako ce oaMepaBajy Npema 3Havajy obe-
36ehuBarba ,AenoTBOpHOr” NpucTyna Hekor nuua cypy. Hajnpe, Cyn npumehyje pa ce
Ty6a KOjy je mogHocunal 3axTeBa HaMepaBao Aa NnojHece OfHOCK caMo Ha claby, ako
yonwTe nocToju, NocNoBHY akTnBHOCT. Ha Cyay Hmje Aa ouemyje OCHOBAHOCT TOr 3ax-
TeBa, MaKo He MOXe a [la He NPUMeTK fja ce NoCcTynak NoAHOCMOoLa NpeAcTaBKe 3aCHBAo
Ha KpLUery BfajlaBUHe npaBa off CTpaHe TYXeHOor jaBHOr opraHa (noBpepfa Koja je Beh
yTBpheHa npecynom BpxoBHOr ynpaBHOr cyfa) Y OAHOCHE LITeTe Koja HaBOAHO MpPous-
naswu us Tor Kpuwewba. [ipyro, Cyn npumehyje ga cy ce Hanasm Koju Cy penieBaHTHU CyAoBM
n3Henu y Besn ca GUHaHCKjCKMM CTakeM NMOAHOCKOLA NpeACcTaBKe 3aCHBANM Ha HEeroBoj
XVMOTETUYKOj CMOCOBHOCTU 3apajie, @ He Ha UMHbeHMLIaMa Koje je n3Heo (cTaB 63).

TauHo je pa cy nssohetrbe 1 NpoLieHa foKasa NPBEHCTBEHO NMTakbe HaLMOHaNHNX CyAoBa
n pa je ynora Cyaa fia yTBpAmW fa v Cy TV CyaoBu, n3BpLiasajyhn ceoje osnawherse npo-
LeHe y TOj chepu, MOCTynanu y cKnagy ca unaHom 6. ctas 1. Mehytum, y oBom cnyvajy Cyn
npumehyje fa cy npaBoCyaHV opraHun oabunmv aa nprxeaTte aprymeHT NogHocKoLa npea-
CTaBKe fa Huje 6ro y moryhHOCTV fia NnaTu cyfcke Takce, 6e3 npubaBrbakba Unm pasma-
Tpatba 610 KakBMX JOKa3a Koju NPOTMBPeYE YMtbeHNULEaMa KOje je HaBeo Y CBOjOj U3jaBu
o prHaHcmjckom cTamy. [opef Tora, cyaoBu cy n3Henmn ogpeheHe npeTnocTaBke y Be3u ca
dUHAHCKjCKM CTarbeM NogHocMoua NpeacTaBKe Koje HUCY Y MOTNYHOCTN MNOTKpen/beHe
MaTepujaniomM Koju ce npeq ibrMa Hanasuo (cTas 64).

Cygn Takohe npumehyje fa npema No/bCKOM 3aKOHY CY[OBM Y CBaKOM TPEHYTKY MOry Aa
ono3oBy ocnobahare of nnahara CyaCcKUX TaKCK ako OCHOB 3a TO NpecTaHe Aa NoCToju.
OmoryhaBatbe NogHOCKOLY NpeAcTaBKe a HACTaBU Ca CBOjMM 3aXTEBOM Y NMOYETHOj pazu
NocTynKa, npema Tome, He 61 CnNpeuynno NosbCke cypoBe fa Hannahyjy cyfcke Takce aa ce
Y HeKoj flarboj dasum HeroBo GrMHaHCUjCKO CTake nonpasuio (cTas 65).
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Mpouetbyjyhn unmeHuue cnyyaja y uenvHu 1 yaumajyhu y o63mp ncTakHyTo MecTo Koje
npaBo Ha Cyf 3ay3uma y AemoKpaTckoMm Apyw Ty, Cyn cmaTpa Aa CYACKM OpraHu HUCY
ycnenu fa obesbene oproeapajyhy paBHoTexXy m3mehy MHTepeca Ap»<aBe 3a Hamnaty
CYACKMX TaKCK 3a MOCTyname no Tyxb6ama 1 nHTepeca nogHocmMoLa NpeacTaBke Aa CBojy
TYX0y noTkpenu npep cyaom. Takca Koja ce Tpaku of NogHocroLa npefcTaBKe 3a NocTy-
narbe Mo HEroBoj Ty>K6M 6rna je npekomepHa. To je nMano 3a nocneauuy oaycrajare of
Ty0e, a Cy HUKafa Huje pacrnpaBro HeroB cyyaj. To je, no muwsbery Cyaa, HapyLwmno
CYLUTMHY HeroBor npasa Ha NpucTyn (cTa. 66).

M3 rope HaBegeHunx pa3nora, Cya 3ak/byuyje Aa je nspuuame Cyackmx Takcu nogHocmnouy
npeacTaBke NpeacTaB/bano HeCpa3mMepHO OrpaHnYeHe heroBor Npasa Ha NPUCTYN cyay.
CxofHO ToMe, yTBphyje fa je fowwso [0 KpLietba unaHa 6. ctas1. KoHBeHuuje.

AERTS V. BELGIU

npepcTaBka 6p. 61/1997/845/1051, npecyna op 30. jyna 1998. roguHe

Yy KOjOj je onbujarbe fa ce popenu npaBHa nomoh nogHocKoLy NnpeacTaBKe, Koju Huje MMao
[IOBOJbHO CpefcTaBa Aa NnaTu NpaBHOr CaBETHMKA, HAPYLUNIIO HeroBo NpPaBo Ha CyA.

" YurbeHnuHo cTame

locnognH Muxaen Apu NOAHeOo je NpeAcTaBky Aa MY je KOHTUHYMPaHW NPUTBOP Y Ncu-
XVjaTpUjCKOM Kpuiy 3aTBopa [0 npenacka y LleHTap 3a coumjanHy 3awTuTy NOBpeano
npaeo Ha cnobopy n 6e36edHOCT NMUYHOCTY y UnaHy 5. cTaB 1. EBponcke KoHBeHLMje O
JbyACKAM NpaBMMa, NPaBO Ha NPaBWYHO cachyllarbe npema unaHy 6. ctas 1. EBponcke
KOHBeHLWMje 1 3abpaHy HexyMaHOr Ui noHmKaeajyher noctynara y unany 3. EBponcke
KOHBeHUuje. focnoanH Apu, Koju je naTno of TelKuX MeHTanHux nopemehaja, je 1992.
roguHe yekuhem Hamao cBojy cynpyry 36or uera je yxanweH. benrmjcku cyn ogpenno
My je nputeop. [pBo je 3appxaH y henuvju 3a gBa Nn1Ua, a 3aTUM Ha 3aTBOPCKOM MNCUXMja-
TpUjckom operbery. flocnoauH ApL je 3aTpaXmo OACYCTBO Kako Ov ce BpaTUO U KMBEO
ca cBoOjuM AefioM, anu je On6op 3a MeHTaNHO 3[paBibe 0610 HeroB 3axTeB. KacHuje je
NyLWTEH YCIOBHO, anu je NpeKpLUMo yCJIoBe 3a NywTake 1 NOHOBO My je ogpeheH npu-
TBOpP. EBPONCKM KOMUTET 3a CripeyaBatbe Myyera M OKPYTHOT, HEXYMAHOT UAW MOHMXa-
Bajyher noctynara yTBpAno je 1994. roguHe fa cy NpocTopuje Ha 3aTBOPCKOM McuxXmja-
TPUjCKOM Ofie/behy NpeTpraHe U HenpumepeHe MHOMMM NPUTBOpeHuUMMa. Ha ocHoBy
3axTeBa . Apua, NpBOCTENeHN CyA Npecyano je Aa je HheroBo jasbe 3ajpxaBatbe Hesa-
KOHUTO 1 Aa npeAcTaB/ba NpecTtyn npema twemy. OBy npecyay je NoHUWTNO AnenaunoHn
cya. focnoauH Apu je nokywao aa o Og6opa 3a npaBHy nomoh fobuje cpeacTsa 3a agBo-
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KaTa Koju 61 nopHeo xanby KacauvoHom cyay (Mpu yemy je ycrioB fia NapHUYHe CTpaHKe
3acTyna 6paHunayy), anu je werosa monba ofbujeHa 3ato WTo Of6op Heroy xanby Huje
cmaTpao ocHoBaHoM. focnoamH Apl je 3aTM NOAHeO npefcTaBky EBponckoj komucujn 3a
JbyfiCKa NpaBa Koja je cnyvaj npocneaunna EBponckom cyay 3a sbyfcka npasa.

MNMopgHocKnay npeacTaBKe Ce Xanvo Aa My je noBpeheHo NpaBo Ha NpuUcTyn cyay jep je
Opb6op 3a npaBHy nomoh KacaumoHor cyga onbuo ga My ogobpu npasHy nomoh kako 6u
n3jaBro peBu3mnjy Ha npecyny AnenauuoHor cyna Jlnjexxa og 22. oktobpa 1993. roguHe.
Mo3Bao ce Ha unaH 6. ctas 1. KoHBeHLMje. Y OBOM NpeameTy, y KOM Ce 3axTeBasio ofny-
yMBatbe O MPWINYHO OCMOpPaBaHOM NUTaKY, UHTEPECU NpaBAe M3MCKMBaNK cy ogobpa-
Bake npaBHe noMohu nogHocuouy npefcTaBke 3axBasbyjyhn Kojoj 6u morao fa cBoje
aprymeHTe nogHece KacaumoHom cygy. [NogHocunay npefcraBke je Ha npetpecy TBp-
o pa 6w, y anTepHaTMBHOM cilyyajy, ykonrko Cya 3ak/byum a Huje NpeKpLIeHo H1jefHo
rpahaHcko npaso, Cya Tpebano Aa NpuxeaTh N3MeHEHW 3axTeB Y CMUCIY fa ofbujare
HeroBor npemewTaja y Mandse npeacrtaB/ba NUTake Koje NoTnaga noj nojam,KpuBnYHe
oprosopHocTn” (cTaB 57).

Komucuja n Bnaga cy cmatpane ga unaH 6. ctas 1. H/Mje NpyuMernnB Ha OBaj NpeaMerT, jep
Ce NocTynakK Be3aH 3a NpUTBOp AyLUeBHO 06onenor n1ua He ogHOCK Ha rpahaHcKa npasa
n obasese.

Bnapa je nctakna ga KoHBeHuuja He npefsrba anconyTHO NpaBo Ha NpaBHY NOMoR, Yak
W NOA NPETNOCTaBKOM [a je y OBOM NpeAMeTy y NuTary HeKo rpahaHcko npaBo NogHo-
cuoua npepactaske. LtaBuiwe, jow Huje yTBphHeH meputym cnopa npocneheHor cygosrmMa
no ckpaheHom noctynky 6e3 063upa Ha npecyny AnenauunoHor cyaa Jlujexka o HeHagnex-
HOCTV pefoBHUX cyfoBa (cTaB 58).

Cyn cmaTpa ga oBaj NnpeaMmeT He yKibyuyje ,yTBphMBare KpuBuuHe oproBopHoctn”. C
pyre cTpaHe, ncxof NocTynka ogyydyjyhe je yTiuao Ha yxurBatbe rpahaHcKux npasa y
cmmcny unaHa 6. ctas 1. lNutarbe npemeluTaja NogHOCKMOLa NpefcTaBke y LieHTap y rpagy
Mandae Huje 6UNO jeanMHO NUTakbe y NpeaMeTy Koju Cy pa3maTtpanv 6enrnjckm cynosu,
KOju Ce y CyLITUHN OQHOCMO Ha 3aKOHMTOCT nuLetba cnoboge. Mehytum, npaso Ha crno-
604y, Koje je oBfie 6us0 y NnTaky, NpefAcTaB/ba rpabaHcko npaBo. 3axTeBajyhu on Kaca-
LMOHOr Cyfa fia npecyamn fa CyAoBu jecy oBnawheHn Ja pa3maTpajy carnacHOCT Hero-
BOr MpuTBOpa Y JIaHTMHY ca 6enrnjckmm 3akoHofaBCcTBOM U KoHBeHLMjoMm, T. ApL je of
CyZa O4YeKrBao He camo fja Mporiacy ja Cy OBM CYAOBM HaAJIeXHW ja HAanoXe Hheros npe-
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MeLUTaj Y HeKYM LeHTap 3a CoLMjanHy 3alUTUTY, MTakbe Koje BuLLe Huje pesnieBaHTHO, Beh 1
M3Hag ceera ga My gogese obewtehere 3a He3aKOHUTO 3aTBapatbe (cTaB 59).

C 0631pOM Ha TaKBY CUTYyaLujy, NOGHOCUAL, NPEACTABKE KOjY HIje MMAo JOBOSbHO Cpeq-
CTaBa Aa MnaTu afBokKaTa MOrao je NerMTMMHO Aa nofgHece monby Opbopy 3a npaBHY
nomoh Kako 6u r3jaBnoO peBu3ujy, jep 6enrnjcko 3aKkOHOAABCTBO Hanaxke fla CTpaHKe y
rpahaHcknm nocTynumma npeg KacaurmoHum cygom npeactaB/ba 3acTynHuk. Huje 6uno
Ha Opbopy 3a npaBHy Nomoh fa npouekbyje KakBe Cy LWaHce NoJHOCKOoLa NpeacTaBKe
Ha ycnex; To je 6uno Ha KacaumoHom cyny. OnbrBLin teroBy monby jep My ce y To Bpeme
UVHUNO [a HEeroBa »anba Huje ocHoBaHa, Opbop 3a npaBHy nomoh je noBpeano camy
CywWTKHY npaBga r. Apua Ha cya. CxoaHo Tome, noBpeheH je unaH 6. ctas 1. (cTaB 60).

2.2. PaBHOMPaBHOCT CTPaHaKa 1 KOHTPAAUKTOPHO cyhere

= [lpyvpopa npasa
= CraHpapav.

Tymauehu nojam npasuyHor cybera, Cyq je N3puUMTO HaNMOMeHYO Aa je NPUHUUN paBs-
HOMPABHOCTM CTPaHaKa [eo LWMper KoHLenTa npaBuyHor cybemwa 1 ga unaH 6. ctas 1.
3axTeBa ,MpPaBuNyHy PaBHOTEXY U3Mehy cTpaHaKa rae ce CBakoj CTPaHLU Mopa NpyXuTu
pa3syMHa NpununKa fa n3Hece CBOj Clyyaj Nof YCI0BMMa KOju je He AOBOfe Y HeMoBO/baH
NoJIoXaj Y OAHOCY Ha CyNpOTHY CTPaHy, OAHOCHO CYNnpoTHe cTpaHe” (Bnagetn HNp. Frette
v. France, 6p. 36515/97, ctaB 47, ECHR 2002-1 v Gorraiz Lizarraga and Others v. Spain, 6p.
62543/00, ctas 56, ECHR 2004-11l). OBa gBa NprHUMMNa Ce NpUMekbyjy y CBUM BpCTama Cyf-
CKUX NOCTyMnakKa, 6e3 063upa Ha Hb1X0BY HaLMOHaNHy KnacudbukaLmjy - Kao ynpasHU, Kpu-
BMYHY, rpabaHckn unu npuspeHu. OHK cy mehycobHO noBesaHun n3pasu 1, y H1U3y ciy-
yajea, Cyn UX KOPUCTY Hau3MeHYHO. MehyTrM, Yy 3aBUCHOCTY Off KOHKPETHUX OKOJNTHO-
cTn cnyyaja, Cya Moxe fa KOpUCTU WAV NPUHLKUN ,PaBHOMPABHOCTU CTPaHaka” nnm , KoH-
TpaauKTOpHO cyherbe”:

JepHaKocT cTpaHaka moapasymeBa [la CBakOj CTpaHUM Mopa O6uTU npyxeHa pasymHa
MoryRHOCT la M3Hece CBOje aprymeHTe y npeameTy — yKibyuyjyhu Ty 1 JoKase — nog ycsio-
BMMa KOjW je He JOBOAE y 3HAyajHO HEeMOBOJbHMjU NOJMIOXKAj Y OOQHOCY Ha ApYry CTpaHy
(Regner v. the Czech Republic [GC], ctaB 146 n Dombo Beheer B. V. v. Netherlands, ctas 33).'3

136 Kress v. France [GC], Gpegcitiagka 6p. 39594/98, npecypna oa 7. 6.2001, ctaB 72.
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KoHuenT npaBuuyHe pacnpaee noapasymeBa W MPaBO Ha KOHTPAAUKTOPHOCT cyhema,
npema Kome CTpaHKe MOpajy Aa UMajy MPUANKY He Camo Aa U3HeCy CBe AoKase noTpebHe
[a 6u rxoBe TBpAHe ycnesne, Beh 1 [a ca3Hajy 1 KOMeHTapully CBe 13BefeHe JoKase
WY NOJHEeTa 3anaxara, ca LubeM Aa yTudy Ha oanyky cyga.'’

Y 0CHOBU NpUHLKMNA KOHTPAAKTOPHOCTY cyherba je Ay»KHOCT HauMOHanHUX CyfoBa fa
obe3bene fa 06e cTpaHKe y MOCTYNKY Ca3Hajy foKa3e Koje noceayje CyA v NMajy npunuky
Ja NX KOMeHTapuLy y Luby yTurLaja Ha NCXOA cnydaja. Huje of Benukor 3Havaja ga nv
M3BOpP fOKasa NoTuye of TYXKoLa, Ty>keHor unu Tpehe cTpaHe nnu je cyn gokas gobmo
Mo COMCTBEHO] MHMUMjaTNBW.'*® HaumoHanHn cyfoBuy He 61 Tpebano Aa NpeTrnocTaB/bajy
Koje fokase Tpeba npecTaBUTY jeAHO] UK CBUM CTpaHKama.'*® CTpaHKe Mory nermtmmHo
[a oueKyjy fa he rx NpaBoOCy[HU OpraHN KOHCYNTOBaTU Aia NN HEKM JOKYMEHT 3axTeBa
HMXOB KOMeHTap.'* Takohe, cTpaHKe MOry Aia OUYeKyjy fla ca3Hajy 3a 1 Aa fAajy KOMeHTap
Ha CBaKM [JOKYMEHT y CBOM focujey npeg cygom.'*!

Haueno ,paBHONPaBHOCTY CTpaHaKa” UHXEPEHTHO je LWMpem MojMy npaBuyHor cyhera u
6/1MCKO NMOBE3aHO Ca aKy3aTopCcKUM Havenom (Regner v. the Czech Republic [GC], cTaB 146).
3axTeB KOju Cce OAHOCK Ha jejHaKOCT, OHOCHO PaBHOMPABHOCT CTpaHaKa y NocTynky, y
cmmcny ,npaBryHe paBHoTexe” n3mehy cTpaHaka HauenHo ce NpuUMerbyje Kako y rpahaH-
CKOMpPAaBHUM, Tako 1 y KpUBUYHUM NpeameTuma (Feldbrugge v. Netherlands, ctaB 44).

OBoO Haueno, Koje NOKprBa CBe acneKTe NpoLecHOr npaBa y BUCOKUM CTpaHama yroBop-
HMLaMa, NPYMEerUBO je 1y crneunduyHoj 06nacTy JoCTaB/bakba CyACKUX NMMCMEHA CTPaH-
Kama y NocTynKy, Mako ce ynaH 6. cTaB 1. He MOXe TymMaunT y TOM CMUCITY Aia nponucyje
HauMH Ha Koju ce JocCTaBsbajy nucmeHa (Avotins v. Latvia [GC], ctaB 119).

HenpuxBaT/brBo je Aa jeiHa CTPaHKa fOCTaBba NogHecke cyay 6e3 3Hata pyre CTpaHKe,
Kao LUTO je HEMPUXBAT/bUBO U Aia Apyra CTpaHKa Hema MOryRHOCT a ce u3jacHU O TUM
nogHecuyuma. Camo CTpaHKe MOry [la oLeHe fia N1 je NoTpebHO fa ce usjacHe o NogHec-
umma (APEH Uldézétteinek Szovetsége and Others v. Hungary, cTag 42).

137 Krémdr and Others v. the Czech Republic, Gpegcitiaska 6p. 35376/97, tipecyga og 3. 3. 2000, citiasosu 39-40.
138 WcTo.

139 Steck-Risch and Others v. Liechtenstein, tipegcitiaska 6p. 63151/00, Upecyga og 19. 5. 2005, cituas 57.

140 Maravi¢ Markes v. Croatia, tpegcitiaska 6p. 70923/11, Upecyga og 9. 1. 2014, citias 43.

141 Krémdr and Others v. the Czech Republic, cltias 43.
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MebhyTrMm, ako 3anaxarba Koja Cy oCTaB/beHa Cyay HUCY npocsieheHa HMjegHoj CTpaHuy,
OHJa HWje Ha Jeny noBpefa Hauena paBHOMPABHOCTY CTPaHaka y nocTynky, Beh ce npe
MO>e rOBOPUTU O NMOBPEeAM WKpe npaBuyHoCcTM noctynka (Niderdst-Huber v. Switzerland,
CT. 23-24 v Clinique des Acacias and Others v. France, cT. 36-37).

Mpuymepn HenoLTOBakba Hauena PaBHOMPABHOCTU CTPaHaKa y NocTyrKy - yTBpHeHo je Aa
je To Haueno 6uno nospeheHo 3aTo WITO je jegHa CTpaHKa [OBeeHa y OUNrieaHO HEMo-
BOJbaH Nosoxaj y cnegehum npegmetmma:

Kanba jenHe cTpaHKe HUWje ypyyeHa Apyroj CTpaHLM Koja cTora Huje umana moryh-
HOCT [1a Ha by oaroBopwu (Beer v. Austria, ctas 19);

Pok je npecTao fa Teue camo 3a jefHy Of CTpaHakKa, YMMe je gpyra CTpaHKa foBe-
[leHa Y 3HaTHO HenoBoJbHWjKU nonoxaj (Platakou v. Greece, ctaB 48 n Wynen and
Centre hospitalier interrégional Edith-Cavell v. Belgium, ctaB 32);

JonywTeHo je fa ce cacsylua caMo jelaH of, ABa Kiby4yHa cBefioka (Dombo Beheer B.
V. v. Netherlands, ct. 34-35);

CynpoTHa CTpaHKa je umana 3HaTHy NPefHOCT y NPUCTYNY peneBaHTHUM H$opMa-
L1jaMa, umana je [OMMHAHTaH NoJIoXKaj y NOCTYNKY M BPLWAA je BeNMKN YyTULAj Ha
npoueHy cyga (Yvon v. France, ctas 37);

CynpoTHa cTpaHKa je 6una Ha nonoXajuma unn ¢yHkUMjama Koje Cy joj AaBane
NpeaHoCT, a Cyf je 030M/bHO OTeXao APYroj CTPaHUW OcCropaBare TYMe LTO joj
Huje JOoMyCTVO [a M3Befle PeneBaHTHe MaTepujanHe JoKase WK McKase CBefoKa
(De Haes and Gijsels v. Belgium, cT. 54 n 58);

Y ynpaBHOM MOCTYMKY pa3fio3n Koje je HaBeo ynpaBHW opraH 6unu cy mcysuile
CaXkeTu 1 yonwTteHn aa 6u nogHocuoLy npefctaske buno omoryheHo ga obpasno-
»KEHO 0CMopu OLeHy TOT YNPaBHOT OPraHa; UCTO Tako, CYAOBM KOju Cy UCMUTBaNM
UnbeHMLe oabunu cy Aa [O3BOJIe NOLHOCKMOLY NPeAcTaBKe ia U3Hece apryMmeHTe
KojuMma 61 noTKkpenuo cBoj npeamer (Hentrich v. France, ctas 56);

Tvme WTO je jegHoj of cTpaHaKa 6rna yckpaheHa 6ecnnatHa npaBHa nomoh, oHa je
nvweHa moryRHOCTU a AeNIOTBOPHO M3Hece CBOj NPeAMET npef CyLOM Y OfHOCY
Ha CynpoTHY CTpaHKy Koja je 6una 3HaTHO Gosber UMOBMHCKOT CTaka (Steel and
Morris v. the United Kingdom, cT1aB 72);

Y npecyan y npeamety Martinie v. France [GC], (ctaB 50), Cya je cTao Ha CTaHo-
BULITE [a je paBHOTexa nopemeheHa Ha LITETy jeHe of CTpaHaka y crnopy 36or
nonoxaja [lpxaBHor caBeTta y NOCTYNKy npepn PeBn3opckum cyaom: 3a pasnnky og
Jpyre cTpaHKe, 3aCTynHuUK [lp>kaBHOT caBeTa je NpuUCyCTBOBAO POUMLLTY, yHanpe[ je
obaBelUTeH O CTaBy CyAnje N3BECTMOLa, Y MOTMYHOCTM je y4eCcTBOBAO y NOCTYMKY U
MOrao je fa n3pasu CBOj CTaB yCMEHO, a Aa CyNpOoTHa CTPaHKa NPUTOM Huje Morna ga
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My ce cynpoTcTaBu. Toj HejeHaKoCTN CTpaHaka AOAATHO je AoMpuHena YnkbeHunLa
[la pacnpaBa Huje 6una jaBHa;

Tyxunay je MHTepBEHMCAO Kako 6M noppao aprymeHTauujy Kojy je u3Hena
CYnpoTHa CTpaHa Yy OfHOCY Ha MoAHOCUTebKY npefcTtaBke (Menchinskaya v. Russia,
cT.35-39);

Cyavja je opbu1o fa NnpeKkuHe pacnpasy MaKo je nogHocUnaL, npeacTaBke 6o XMTHO
onBefeH y 60MHNLY, a HEroB aflBOKaT HMje MOrao Ja ra 3acTyna Ha Toj pacrnpasu,
yrMe je mogHoCUIIaL NpeacTaBke 6O HEMOBPATHO JIMLLEH MpaBa fa Ce Ha OAroBa-
pajyhu HaumnH 13jacHu 0 HaBoArMa CynpoTHe cTpaHke (Vardanyan and Nanushyan v.
Armenia, cT. 88-90).

Kao v kopg BehrHe gpyrvix npaBa cagpaHux y ufiaHy 6. ctaB 1. npaBo Ha paBHOMPaBHOCT
CTpaHaKa 1 KOHTPAAMKTOPHO Ccyhere HMCY anconyTHa npaea 1 Mory 6uTti orpaHuyeHa
360r ogpeheHor 6poja onpasaaHux pasnora:

Y cBaKOM CyACKOM MOCTYMKY MOTY NMOCTOjaT CYyNPOTCTaB/bEHN MHTEPECU, MONYT HaLUWo-
HanHe 6e36eaHOCTU, NOTpPebe Aa ce 3alTnTe CBeOLM Y PU3KKY Of OfMa3fe Ui YyBaka
TajHe NoONMLUMjCKe MeTOoAe WCTpare KPUBUYHOT [efa, Koju ce Mopajy MepuTu ca npa-
BOM ofibpaHe. Y HEKMM ClyyajeBMMa MOXe 6UTK HEOMNXOAHO Aa ce ofbpaHy He caonwTe
onpeheHn foKa3m Kako 61 ce cauyyBasia OCHOBHa MpaBa ApYror nvua Uiy ga ce 3altutuy
3HayvajaH jaBHU MHTepec. MehyTrMm, npema unaHy 6. cTaB 1. LO3BOSbEHE CY CAMO Mepe Koje
orpaHuyaBajy npaBa Ha oabpaHy Koje Cy CTPUKTHO HeonxofHe. LLTaBuLe, kKako 6 ce o6e-
36ea110 fa HeKO NMLE MMa NMPABUYHO cacslyllarbe, CBe noTelkohe ogbpaHe y3poKkoBaHe
OrpaHnNyeremM HEroBMX MpaBa Mopajy OUTW Y JOBO/bHOj MEPU YPAaBHOTEXEHE MOCTYnN-
LMMa Koje crefie NpaBoCyHN OpraHn.'*

UnaH 6. N3pnuUmMTO He rapaHTyje NpaBo Ha NO3UBare CBefjOKa UM JpYri AoKas Koju je
CyA NPYIXBATVO Y MapHUYHOM NOCTYNKY. /inak, 61no KakBO orpaHuyerbe HaMeTHYTO NpaBy
CTpaHKe y rpahaHCKOM MOCTYMKY [ja NO30Be CBefOKe 1 ja U3Befe ApYyru AoKa3 Koju noT-
Kperbyje ogpeheHun cnyyvaj, Mmopa 6UTU y cknafly ca 3axTeBrMa npaBuYHoOr cyherba y
CMUCNTY unaHa 6. cTaB 1. ykrbyuyjyhn npyHUMN paBHONPaBHOCTYM CTpaHaka.'

MehyTum, Cya je cTao Ha CTaHOBULLTE fia je pa3nuKa y NoCTynaky NPUIVKOM UCMUTVIBakba
cBefjoKa CTpaHaka (MCKa3 nof 3akneTBom OM1O je aT 3a jeiHy CTPaHKY, AOK 3a APYrY Huje

142 UzZukauskas v. Lithuania, Gpegcitiaska 6p. 16965/04, Upecyga og 6. 7. 2010, ciuas 46.
143 Ivan Stoyanov Vasilev v. Bulgaria, ciuas 31.
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[aT) unak buna y cknagy ca 4naHom 6. ctaB 1. 3aTO LWTO Y NPaKCK HMje yTulana Ha UCXop
noctynka (Ankerl v. Switzerland, ctas 38).

MocebaH cnyyaj napHUYHor noctynka: Cyg je yTBpAMo pasnuky nmehy HaumHa nokpe-
Tatba MAPHUYHOI MOCTYyMKa NyTeM TyX6e M NOCTynKa Koju nokpehe ap»KaBHU Tyu-
nay, 6ypyhu na oH nma jaBHa osnawherba 1 OAroBOpPaH je 3a 3alWTUTY onwTer MHTepeca
(Guigue and SGEN-CFDT v. France (ogn.)). Ctora paznnuutin ¢popmasiHu YCIIOBU U POKOBU
3a NogHolee anbe (Kpahu pok 3a MpMBaTHO N1LE) He NpefCcTaB/bajy NoBpeay Havyena
»PaBHOMPABHOCTU CTPaHakKa y NocTynKy” nof yCnoBOM fia ce Taj NPaBHM JIEK MOXe cafp-
XajHO NCKOPUCTUTHN.

Takohe, Cyg je yTBpaAMO fAa je y CKnagy C HayesioM paBHOMPABHOCTU CTPaHaKa y NocTynKy
TO LWITO ce HeKoM opapenbom orpaHuyaBajy MoryhHocTu anbe napHuMyapa, JOK ce
NCTOBPEMEHO HE OrpaHMyaBa TakBa MOryRHOCT Ap»KaBHOM TyXuMoLy — C 0631pom aa ce
FUXOBE yNore U L/beBU oOUUreaHo pasnukyjy (Berger v. France, ctas 38).

= CraHpapav.

Y cutyaumjama rge ce apKaBa Mella Y CyAcKe MoCTyrnKe, Koju obyxsaTajy cnop unsmehy
NPYBaTHMX JiMLa U Sp>KaBe, YCBajakbeM 3aKOHa C LUM/beM Aa Ce yTUUe Ha UCXop Ciyuaja,
npoLecHa paBHOTEXa 13Mely cTpaHaKa MOXe ce MPOMEHUTN Y KOPUCT JPXKaBE, YME ce
CTBapajy npobsiemMun y Be3un ca NPUHUMMOM PaBHOMPABHOCTU CTPaHaka Y KOHTPagMKTOp-
HocTu cyherba (Stran Greek Refineries and Stratis Andreadis v. Greece, npecypna og 9. neuem-
6pa 1994, Cepuja A 6p. 301-V).

MefyTum, nowwTo Npasa cagpaHa y unaHy 6. ctas 1. Hucy anconyTtHa, Cya je [o3Bonmo
orpaHuueHun U3y3eTak 3a 3aKOHOAABHO MeLlatbe y crpoBoherse npasge:

Cyn je Buwe nyTa Npecyamo fa, Mako 3akoHoAaBal, Huje CripeyeH Aa perynuviie nytem
HOBUX PETPOaKTMBHMX oapeaaba npasBa Koja npowvsnase u3 Baxehnx 3akoHa, NpUHLMN
BflajlaBUHe NMpaBa U KOHLUENT NpaBUYHOr cyhera cagpaH y unaHy 6. UCKibyuyjy, OCMM
Kop ybeasbuBUX pasnora of jaBHOM MHTepeca, MeLlakbe 3aKOHOAAaBCTBa Yy CrnpoBohene
npaeAe OCMULLIIbEHO [ja YTUYe Ha CYACKO peluaBake cnopa (Maggio and Others v. Italy, 6p.
46286/09, 52851/08, 53727/08, 54486/08 1 56001/08, cTaB 43, npecyna op 31. maja 2011).
Y jenHoMm cnyyajy, no3uBajyhu ce Ha NPUHUMN BRagaBMHe NnpaBa Y KOHUENT NpaBUYyHOr
cybema, Benvko Behe je npeumsnpano orpaHnyera JOHOLWEHa PETPOAKTUBHIMX 3aKOHa
o[l CTpaHe paBe ca UbeM yTuLaja Ha ncxod Tekyher cyackor npoueca:
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Cypn noHaB/ba [, MaKo y TeEOPUjU 3aKOHOAABLY Huje oHeMoryheHo fa y rpahaHcKkum cTBa-
puMa ycBOj/ HOBe peTpoakTMBHe ofpenbe 3a perynucame npaBa Koja npowvsnase u3
noctojeher 3akoHa, Haueno BnagaBMHe MpaBa W Mojam NpaBuUYHOr cyhera cagpKaHu y
unaHy 6. KoHBeHuuje, oHemoryhasa 6U10 KakBo ynanTare 3aKOHO4aBCTBA - OCMM OHOT
Koje je 3aCHOBaHO Ha yBep/bMBUM pa3fio3vMa off OnwiTer MHTepeca - y crnpoBoheme
npaBge OCMULLIBEHO fa YTMYe HA CYACKO peluaBatrbe crnopa (Scordino v. Italy (6p. 1) [GC],
6p. 36813/97, ctaB 126, ECHR 2006-V). Mako nspaxasare Cyga anconyTHO He 3abpambyje
PEeTPOaKTMBHO 3aKOHOABCTBO KOje NpecyAHO yThYe Ha UCXOo[ CyACKOT MOCTYMKa, U3y3e-
TaK je YCKO MOCTaB/bEH, YMMe OTeXaBa [pXKaBama fja NpuberHy ,yBep/byUBUM OCHOBaMa
o[, onwTer uHTepeca” aa 6u onpaspane TakBoO Mellatbe. [owToBame BnajaBrHe npasa
1 KOHLUeNT npasuyHor cyhema 3axTeBajy Aa ce 61no Koju pas3nosn HaBefeHW 3a onpas-
Jarbe TakBMX Mepa TpeTupajy ca Hajsehum moryhum cteneHom obaspusocTu (Stran Greek
Refineries and Stratis Andreadis v. Greece, ctaB 49 (op. cit.), cTp. 76). Ha npumep, drHaHChj-
CKW pa3no3u He Mory camu no cebu fa Hanax<y fla 3akoHofaBal, 3amerbyje cynose aa bu
peLwumo cnopose (Scordino v. Italy (6p. 1) [GC], ctaB 132 (op. cit.), cTp. 76). 3y3eTak of npa-
BUJIa O HEMELLAMbY je Taj WTo cnpoBoherbe NpaBhe Ha OCHOBY jaBHOT MHTEpPEca He caMmo
LUTO je PeCTPUKTUBHO, HETO U LUTO OHO He cMe Aia byfe apbuTpepHo. Mellatbe je apbutpe-
PHO Kafa, Ha MpuMep, HeKW opraH 13rybu ciyyaj Ha cyay anv 3aTM JoJ1a3un 4O NOHOBHOT
oTBapahba NpeameTa yBoherem HOBOT 3aKOHa Ca PeTPoaKTUBHUM fejcTBoMm (Bulgakova v.
Russia, 6p. 69524/01, ctaB 42, npecypna opf 18. jaHyapa 2007).

RCMAR AND OTHERS V. THE CZECH REPUBLI

npegcraBka 6p. 35376/97, npecyga oa 3. mapTa 2000. roguHe:

O MpUANLM CTPaHaka y NMoCTynKy fa ca3Hajy 1 nmajy MoryRHOCT Aa KOMeHTapuuly cBe
[oKa3e Koje je n3Bena apyra ctpaHka. [paBo Ha oTKpurBame nHpopmaLmja Takohe ce npu-
Memyje n3mehy cya n cTpaHaka, y 0BOM ciyuajy n3mehy YcTaBHOr cyda 1 cTpaHaka y

cropy.

" HurbeHnuHo cTame

MNopHocroun npeactaske PomaH Kpumap, Mapue XaHywoBa, Japocnasa bapTtowosa, Egy-
apga OtoBa, [larmap PoianoBa, EBa KaHokoBa n Mmnxaena KpumapoBa, Yellkn gp»kaBibaHu,
pobeHu cy n xuee y Mpary (Yewka) n y LLnajepy (Hemauka). OHun cy HacnegHuum OpaHTn-
wek OTa, KOMNaHuje y PakoBHUKY Koja je mpunagana YnaHOBMMa hUXOBe nopoauLe, 4OK
je 6VBLUM KOMYHUCTUYKU PEXUM HUje HAaLMOHaNN30Bao.
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Y jaHyapy 1946. roanHe MMHUCTap NCXPaHe NPOrnacuo je KoMMNaHujy NnogHocunaua npea-
CTaBKe HaLMOHanM30BaHOM Y CKNajy ca npeacefHuWYKoM ypepbom 6p. 101/1945, jep
je 6una npepy3ehe Koje npov3Boan mMaprapuH ca uwe og 150 3anocneHux. Moctynak
HauMoHanM3auvje oOKoHYaH je MUHUCTapCKoM Hapegbom of 11. jaHyapa 1949. roaute,
KojoM je yTBphHeH koHauHu 0brM HaumoHanusauuvje. Hapenba je 3acHoBaHa Ha 3akoHy 6p.
115/1948.

Y mapty 1991. rogmHe KomnaHwuja je TpaHcdopmMmucaHa y PakoHa a.c. y3 CTONOCTOTHO Biac-
Hu1uko yvelwhe apxase. Y jyHy 1991. roguHe, ctpaHa KoMmnaHwuja Procter & Gamble 3akiby-
ynna je yroBop o KyrnoBuHM ca HauuoHanHom ¢oHAaLmjoM 3a UMOBHUHY, a Y jyny 1991.
roguHe yelka Bnaga ogobpuna je nnaH npueaTm3auuje 3a npopajy npegyseha komna-
Huju Procter & Gamble. Y HoBembpy 1991. roanHe, cxofgHO 3aKOHY O BaHCYACKOj pexabunu-
Tauuju 6p. 87/1991, nogHocmoum npedcTaBke cy nogHenu Tyx0y 3a nospahaj npeayseha
TBpAehyn Aa ycnoB 3a HauvoHanm3auujy, koju je 6uo npeasuheH npeaceaHMYKOM ypes-
60M - BULWe of 150 3anocneHux, Huje 61o ncnyreH 1 Aa je, npema Tome, npeaysehe Haym-
OHanM30BaHo nNpema 3akoHy 6p. 115/1948, wTo je nocne 25. pebpyapa 1948. roguHe, Kao
oanyuyjyher fatyma 3a pectuTyLnjy No 3akKoHy O BaHCYACKOj pexabunutaymju.

OkpyxHu cyn y Mpary 1, 29. jyHa 1993. rognHe yTBpAMO je, MPOTUBHO 3aK/byuKy NOAHO-
cunaua npeactaBke, Aa je BAaCHULWTBO Haj UMOBMHOM MOAHOCUIIALA 3aXTeBa NPeLUso Ha
OpXKaBy Y jaHyapy 1946. 1 fa je MMHMUCTapcKa Hapenba u3 jaHyapa 1949. rognHe vmana
camo fieknapatuBHu KapakTtep. Cya je, Takohe, HaBeo [ja UMkeHuUUa Aa je npefcegHnUKa
ypenba He3akoHUTO NpUMereHa Ha UMOBMHY NMofgHocunaua npefcraBke 6yayhm pa je
KoMnaHuja nmana marbe of 150 3anocneHunx, Huje Morna fa yTuye Ha 3ak/byyak cyAa o
oanyuyjyhem gatymy HaumoHanusauuje. Cyg je, C TUM y Be3u, pa3MOTPUO AOKYMEHTOBaHe
[lOKa3e Koju foKasyjy Aa je npoceyaH 6poj 3anocneHux 6mo 117,3.

OnwTrHcku cyg y Mpary onéuo je 24. HoBembpa 1993. rognHe Ty6y nogHocUnaLa npes-
cTaBKe HaBogehu fa je KOMMaHWja HalMOHanM3oBaHa Nnpema npefcefHNYKoj ypenomu.
Buwwm cypg je 28. jyna 1995. noTBpAmno OBY OANYKY.

YctaBHU cyf je 2. okTobpa 1996. rogmHe, HaKOH jaBHe pacnpase, ofbmo ycTaBHy anby
nogHocunaua npeacrtaske. [logcetvo je ga ce HauuoHanv3aumja MMOBMHE ofBuMja Mo
3aKOHY npema ofpeheHoj npeAcefHUYKOj ypeaou, ako Cy WCMyHEHW YCNIOBM MPOMu-
caHu TMM 3akoHoM. CmaTpajyhu nuTtarbe 6poja 3anocneHnx y npegysehy y Bpeme Hauu-
OHanv3auuje npecygHOM TaukoMm 3a yTBphHuBame npaBuniHe npumMeHe Ypenbe, YcTaBHU
CYA je oanyyno Aa AOBPLUM NPUKYM/bartbe foKasa 1 3aTPakMo of NojeAnHUX HauuoHarn-
HUX MHCTUTYLMja Aa NOAHeCY fJoAaTHE AOKYMEHTOBaHe foKa3se. [lokymeHTV npeaaTu cyay
cagpanu cy HapoumTo uHdopMaLmje o pasNMUUToM 6POjy 3amoCneHnx - MatbemM Unu
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Behem op 150 - y npeaysehy y pasnuuntum Kateropujama npoussogme. Cyq je, 3acHu-
Bajyhu cBOj 3aKk/byyak NocebHO Ha OBUM JOKYMEHTMMA Koja HMCY MOKa3aHa CTpaHKama
TOKOM cac/lyllarba, HaBeo fa je HauumoHanu3auuja M3BpLUEHa Yy CKnagy ca ycioBUMa
yTBpheHm Ypenbom, ogHocHo nipe 25. debpyapa 1948. rogunHe u aa 360r Tora NogHOCK-
ouu NpeacTaBKe HACY MManu NpaBo Ha noepahaj npeay3eha npema 3akoHy 0 BaHCY[CKOj
pexabunuTaymju.

Cyn je NpBO KOHCTATOBAO [fla Ce y OBOM Cilyyajy NprMemsyje unaH 6. ctas 1. HaBogehu fa
Cy NMOAHOCKOLUM NpeAcTaBKe UManm NpaBo Ha 3axTeB 3a noBpahaj MMoBUHE, Koju je 610
HOBYaHe Mpupoge 1 Aa ce oBa oApenda Npumetbyje Ha NOCTyMKe nNpef yCTaBHUM CYAo-
BUMa (cT. 35-37).

3atum, Cyg cmaTpa fa Cy npegMeTHU AOKYMEHTOBAHU AOKa3un KOju Cy M3BeJeHN Ha 3ax-
TeB YCTaBHOT CyAa, a/in KOjU HUACY NMPOYMTaHN TOKOM YCMEHe pacnpaBe, OunrieaHo UManu
3a UWb fa yTMuy Ha ognyKy osor cyga. Cyq je, farbe, HABeO Aa YaK 1 fa Cy TakBMW JOKa3su
[OCTABJbEHM 1 NMPOYUTAHN TOKOM YCMEHE pacrnpaBe, 0BO He 61 3a0BO/bUIIO MPABO Nof-
HoCUnala NpefcTaBKke Ha KOHTPAAMKTOPHY MOCTYMaK, C 063MPOM Ha KapaKTep 1 3Hauaj
oBUX foKa3sa. CTpaHKa y NoCTyrnKy Mopa UMaTyi MoryhHOCT Aia ce yro3Ha ca JoKasnmMa npe
cyfa, Kao 1 MoryhHOCT Aa laje KOMeHTape Ha FIXOBO MOCTOjake, CafpXKaj 1 BepOJOCTOj-
HOCT y ofroBapajyhem o6nunky 1 y ogroapajyhem poky, a ako je MoTpe6Ho, y NmncaHoj
dopmun 1 yHanpep (cT. 41 1 42).

Cyn je cmaTpao n fa je npyxarbe MOryhHOCTVM nogHocuourMa npefcTaBke Aa pac-
npaB/bajy O CBUM AOKYMEHTOBaHVM AOKa3nMa YTONMKO NoTpebHuje, jep Cy foKasu Koje
je MOHOBMO YCTaBHM Cy YMHUAM Ae0 OCHOBe Ha Kojoj je OKpy»kHu cyg y Mpary 1 yTBpano
[a je HaumnoHanm3aumja KoMnaHumja n3BpLleHa He3akoHuTo. lNopep Tora, AOKYMEHTU HUCY
capXanv YnkbeHule Koje cy bune onwTe No3HaTe WK No3HaTe YCTaBHOM CyAy TOKOM
BpLUEHA HeroBux GyHKLMja HUTK NpefcTaBrbajy onwTe obasesyjyhe 3akoHogaBHe vnu
perynatopHe MHCTPyMeHTe objaBrbeHe y Cny»KOeHOM rmacHKY, of KOjuX HujefaH, npema
3aKOHMKY O MapHWYHOM MOCTYMKY, Huje 6uno HeonxoaHo foka3saTu. Crora je Cyg yTBp-
Ao pa je noBpehHeHo npaBo nogHocunala npeacTaBke Ha NPaBUYHO caciyLiambe npema
unaHy 6. ctaB 1. KoHBeHuUuje (CT. 44-46).
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RESS V. FRANC

npefcTaBka 6p. 39594/98, npecyna of 7. jyHa 2001. roguHe:

o npoueaypanHum moryhHocTma. Y cnyyajeBriMa Kafia NofHeCU, y OBOM CJlyyajy Bnagu-
HOT MOBEepPEeHNKa, HUCY yHanpe[ caonwTeHn CTpaHKaMa, Mopa ce BOAUTU padyHa o cagp-
Xajy 1 pejcTBMMa NogHecaka.

" YumeHnuHo cTatbe

MNogHocuTebKa NpeactaBke je 1986. roguHe NOABPrHyTa MMHEKOMOLWKOj onepauumju nog
OnLwTOM aHecTe3njoM y 6onHuum y CTpasbypy. Kaga ce npobyauna, npeTtpnena je Heypo-
NOLWKN cUHApPOM. HapeaHyx aHa UMana je jow jefaH BacKynapHu npobnem v pame joj je
6UNo onapeHo WosboMm Bpenor Yaja. Of Taga je 90% uHBanNMA; XeMUnernyHa je, TewKo
KOOPANHMPA ropHbe YA0BE, TELLKO rOBOPY U NaTu of ABOCTPYKOT B1Aa.

Mo XUTHOM 3axTeBYy MOAHOCUTE/bKE MpPeACTaBKe 3a MMeHOBarbe BeluTaka 3a JaBare
MULLIbEHA, NPeAceHK YipaBHor cyaa y CTpa3bypy MMEHOBAO je fiekapa Koju Huje yTBp-
OO0 MeAULINHCKY FpeLLKy.

Y aBrycty 1987. rogvHe nopgHocuTesbKa npeactaBKe je (HakoH LWTOo je ogbujeH npenvMm-
HapHU 3axTeB 3a HakHaay WTeTe of 22. jyHa 1987) nogHena Tyx0y YnpaBHOM cyay, Tpa-
xehu op 6onHuue y Ctpas3bypy HakHagy wTeTe 3a npeTpr/beHe nospege. Y majy 1990.
roguHe YnpaBHU Cyf HanoXm1o je HOBO CTPYUYHO MULLIbEHE, a Y cenTeMbpy 1991. foHeo
je npecyay y Kojoj je 4OCyAMO HaKHaZy Camo 3a NoBpeay Npoy3pOKOBaHY ONEKOTMHOM
pameHa.

Y anpwuny 1993. roguHe YnpaBHu anenaumoHu cyg HaHcmja opbuo je anby nogHocu-
Tesbke npefcTtaske. OHa ce Xanwna Ha npasHa nuTama [lpxaBHoMm caseTy. [logHocKTesbKa
npepcTaBke Hyje buna obaseluTeHa O NOAHECUIMA BNaAVHOT NOBEPEHMKa NPe Hero LUTo
UX je OH U3HEeOo Ha pacnpaBu 1 HUje UMana Npaso Aa ce obpaTty cyay nocne BnagvHoOr
nosepeHvKa. OHa je MNak n3Hena KoHayHe 3ak/byyke y MeMopaHayMmy O pacrpaBama Koju
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je [ocTaB/beH Cyny npe Hero LWTO je OH JOHeOo oaJTyKy. [ipXaBHu caBeT je oabuo xanby 30.
jyna 1997.1%

Mo3mBajyhu ce Ha unaH 6.. ctaB 1 KoHBeHLMje, TOAHOCUTE/bKA NPefCTaBKe Ce XKanua Ha
NpeKoMepHY Ay>KMHY Tpajakba YNpaBHOT NOCTYMNKa Koju je MOKpeHyna npoTus 6onHuLe y
Crpa3bypy. Takohe ce »anuna Ha OCHOBY unaHa 6. KoHBeHLMje fa Huje MMana NpaBryHO

cybeme, jep joj je oHemoryheHo fa ce yno3Ha ca NMofgHecLuMa BNagMHOT MOBepeHnKa
(commissaire du gouvernement) 1 ia Ha kWX OATOBOPY Ha PacrpaBy 1 Ha TO LUTO je NoBe-
peHVK yuecTBOBao y pacrnpaBama.

MoaHocuTerbKa NpefAcTaBKe ce Xanwna, npema uynady 6. ctaB 1. KoHBeHuuje, Aa Huje
“marna npasuyHo cyberbe npes ynpaBHUM cyfoBrMa. Ta »kanba je mana ABa fena: npso,
noAHoCUTeSbKa NpefAcTaBKe UMM HbeH afBOKaT HUCY MO Aa npoyye NoAgHecke Bnagu-
HOr NoBepeHrKa Npe cacnyLlama HUTK CY Ha KX OArOBOPWIIM MOLLTO je BNajuH nosepe-
HUK yBEK FOBOPVO MOCNEeAM; U APYrO, MOBEPEHUK je MprcycTBOBao Behatby, Yak 1 ako
HMje rnacao, a TO je MOropLIano KpLueHe NpaBa Ha NpaBMYHO cyherbe Koje je npounsalunio
N3 HemnowToBaka MPUHLUMMNA PaBHOMPABHOCTY CTPaHaKa M NpaBa Ha KOHTPaAUKTOPHM
noctynak (cras 63).

Cyn npumehyje fa no rope NOMeHYTUM Taukama NpeAcTaBka, mutatis mutandis, nokpehe
nMTawa CnMYHa oHMMa Koje je Cyp MCMMTMBAO Y HEKONUKO CilyvajeBa y Be3U ca yno-
roM reHepasiHor npaBobpaHMoLa UK CIMYHUX CY>KOEHVKA Y KacaLMOHOM U BPXOB-
Hom cyay y benruju, MopTyranunju, Xonanguju n QOpaHuyckoj (sugetn cnegehe npecyge:
Borgers v. Belgium, 6p. 39/1990/230/296, Upecyga og 25. celituiembpa 1991; Vermeulen
v. Belgium tpecyga og 20. ¢pebpyapa 1996, V3sewitiaju o Upecygama u ognykama 1996-
|, cttip. 134, ctaB 33; Lobo Machado, npecyga of 20. pebpyapa 1996, Uzsewitiaju 1996-I;
Van Orshoven v. Belgium, npecypna op 25. jyHa 1997, M3gewiuaju 1997-l1; J.J. v. Netherlands
u K.D.B. v. Netherlands, npecyge ogf 27. mapta 1998, M3gewitaju 1998-Il; BugeTn Takohe
Reinhardt and Slimane-Kaid v. France, npecypna o 31. mapta 1998, /3sewwTaju-ll) (cTas 64).

144 ,Mpep oBUM Cyaom rocroguH u rocrnoba Kpec cy mo npBu nyT TBpAUAM Aa je 6onHuua Tpebano Aa
oprosapa 6e3 kpusuLe. Ha 0CHOBY HeOCMOpPHe NpoLeHe YnkbeHnLa, YNpaBHYM anenauron cyg HaHcuja je
HEeMUHOBHO CMaTpao fAa Huje yTBpheHa Kpmsula PervioHanHor 6onHNYKOr LeHTpa y CTpasbypy 3a wTeTy
Ha Kojy ce no3sana rocrnoha Kpec. MpuTom Taj Cya HUje MOUMHMO HUKAKBY rpeLLKy Y MPUMEHN 3aKoHa jep
ce U3 [JoKa3a AOCTaB/beHUX HVKMM CYIOBMMa BUAM [1a Ce HUCY CTeKre OKOMHOCTM Mof KojuMa 61 Taksa
OArOBOPHOCT MOr/1a HacTaTn".
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Cyq je cmaTpao Ja je, y CBUM OBUM C/ly4YajeBMMa, OO0 A0 KpLleha ynaHa 6, ctaB 1 Kok-
BeHLMje 360r nponycTa fia ce yHanpep obenofaHe NogHeCUM JOTUYHOT ClTyXX6eHMKa nnu
OHV Capp»KaHu Yy N3BeLUTajy cyauje n3sectroua n HemoryRHOCTU ia ce Ha HUX OArOBOPU.
Cygn Takohe uctunye aa je y npeamety Borgers, Koju ce TULLAO yNiore reHepasiHor npaBobpa-
HuoLa KacaLoHor cyfia Y KpYBUYHOM MOCTYMKY, CMaTPao Aa je AOLMO 40 KPLUEeHa YnaHa
6, ctaB 1 KoHBeHUuje, npe cBera 36or yyewha reHepanHor npaBobpaHmola y pacnpa-
Bama KacaluoHor cyfa, Koju je MpeKkpLro Hayeno paBHONPaBHOCTY cTpaHaka. lMNocne
Tora, oTexaBajyhun dakTop yuewha penesaHTHOr cnybeHrka y Behima y3ert je y 063up
camo y Vermeulen n Lobo Machado ( untnpaHo rope, ctp. 234, ctaB 34, u ctp. 207, ctaB 32,
pecneKkTUBHO), KOj1 CY U MOKPEeHYN NMOAHOCUOLM NPEACTaBKe; Y CBMM OCTanvM Cryyvaje-
Buma Cyf je Harnacmo noTpeby fa ce NoLWTyje NPaBo Ha KOHTPAAVKTOPHOCT, HanoMuhbyhu
[a To nopapasymeBa NpaBo CTpaHaka fa MMajy ca3Hatba Y KOMEHTapuLly CBe M3BefeHe
[oKa3e 1nn NoAHeTa 3anakatba, Yak 1 Of CTPaHe He3aBMCHOT YflaHa HaLuVOHanHe npasHe
cnyx6e (cTaB 65).

LLITo ce TMUe HaBogHOT NocebHOr KapaKkTepa ynpaBHUx cynoBa, Cya KOHCTaTyje Aa ce Huje-
[aH of TUX CJlyyajeBa Huije OAHOCMO Ha CNOop MOKPEeHYT Npeq ynpasHUM cynoBrMa, Te Cya
CTOra Mopa pa3moTpUTK fa N Ce NPUHLUNN NAEHTUGUNKOBAHM Y HErOBOj CYLICKOj MpaKcK,
Kao LUTO je peKanuTynmpaHo rope, Npumemsyjy y 0BOM Ciyyajy (CTaB 66).

Cyn npumehyje pa cy og rope untnpaHor Borgers cBe Bnage HacTtojane aa npeq Cygom
MoKaKy fla Cy ce MpaBHW UMW TNaBHU JPXKaBHY NPaBOOPaHNOLM Y HUXOBUM NPaBHUM
cUCTeMMMa pPasnnKoBanu of 6enrujckor reHepanHor NPOKypaTopa, ca CTaHOBMLLTa Opra-
Hu3aumje n dyHKUmje. HaBefeHo je, Ha NprMep, fia ce HIXOBa Yrora pasnukyje y 3aBUCHO-
CTV oy Npupofe NocTyrnKa (KPMBUYHOT, rpahaHCKor Unm Yak AUCLUUNNHCKOT); HaBeleHo
je fa H1Cy CTpaHKe y NOCTYMKY MM HUYKjU MPOTUBHULIM; HAaBEEHO je Aa je H1XOBa He3a-
BMCHOCT 3arapaHToBaHa, a tb1X0Ba Yyfiora orpaHMyeHa Ha ynory amicus curiae Koja genyje
Yy jaBHOM MHTepecy unu fa obesbenn focnesHy Cyacky npakcy (ctas 67).

Bnaga ®paHuycke y oBoM ciiyyajy Huje nlyseTak. OHa je Takohe TBpamna aa ce UHCTUTY-
Lvja BnagnHor noBepeHnKka y GpaHLyCcKoM ynpaBHOM MOCTYNKY pas3fnKoBana of ocTa-
NNX MHCTUTYLMja KOje CY KPUTUKOBaHe Y rope HaBefleHVM npecyaama, jep Huje buno pas-
nuke n3mehy cyackor Beha n KaHuenapwje [JpaBHor caBeTa Yy OKBMPY yNpaBHUX Cy[O0Ba;
jep je BnagvnH noBepeHuK, ca CTaHOBKMLLTa CBOT CTaTyca, 610 CyAnja Ha UCTV HAUMH Kao 1
CBM OCTanu YnaHoBu [lp>kaBHOTr CaBeTa; 1 3aTo LUTO je ca CTaHOBMLUTa CBOje dyHKLMje 6ro
y MOTAYHO NCTOM MONOXajy Kao 1 Cyamja n3BecTusaL, OCUM LITO je CBOje MULLIbEeHE U3HEO
jaBHO, anu Huje rnacao (cTas 68).
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Cyn npuxBaTa Aa, y nopehety ca pefoBHUM CyfoBMMa, ynpaBHU cyfosu y OpaHLycKoj
nokasyjy H1M3 NocebHOCTU, N3 UCTOPUjCKMX pa3fora. [loaylie, camo OCHUBakH-E 1 NMOCTOjake
yNpaBHUX CY0Ba MOXe Ce NOo34PaBUTY Kao jefjHO Off HajyourbmBuUjuX AoCcTUrHyha apkase
3aCHOBaHe Ha BlafaBWHK NpaBa, NocebHo 360r Tora WTo 6e3 6opbe Huje nprxeaheHa
Haf1IeXXHOCT TMX CYAOBa 3a OAJlyYMBake O akTMa yrnpaBHUX opraHa. /1 gaHac HauuH Ha
Koju ce perpyTyjy ynpaBHe cyauje, brxoB nocebaH cTaTyc, pa3nnunT of cTaTyca pefos-
Hor npaBocyha 1 nocebHe KapakTepPUCTHKE HauMHa Ha Koju CUCTeM yrpaBHor npasocyha
byHKLMOHMLLE MOKa3yjy KOMMKO je TELKO M3BPLUHOj BNacT! 61UNo fa NpuxsaTh a heHu
aKTV NoANexy NpencnmTnBamy cygoBa (ctaB 69).

MehyTum, cama unrbeHnLa Aa ynpaBHW CyAOBK, a MOCEOHO BNajuH NoBepeHrK nocToje
BMLLE Off jedHOr BeKa U, Npema cTaBy Bnage, GyHKUMOHMILY Ha 3a0BO/bCTBO CBUX, HE
MOXe OnpaBAaTV HEMOLITOBaHe CaBPeMeHVX 3aXTeBa eBPOrCKor npasa (BugeTn Delcourt
v. Belgium, npecyna op 17. janyapa 1970, Cepuja A 6p. 11, cTp. 19, cTaB 36). Cyg c Tm y
Be3M MOHaB/ba fla je KOHBeHUMja XKMBY UHCTPYMEHT Koju 61 Tpebano TymaunTtn y cetny
TPeHYTHMX YCNOBa U UAeja Koje aaHac npeosnahyjy y AeMOKpPaTCKMM ApKaBama (BuaeTy,
n3mehy octanux npecefaHa, Burghartz v. Switzerland, npecyna op 22. pebpyapa 1994,
Cepuwija A 6p. 280-b, cTp. 29, cTaB 28) (cTas 70).

HuKo HMKafa HMje CymHao y He3aBUCHOCT UM HENPUCTPACHOCT BAAAVHON MOBEPEHUKa 1
Cyn cmaTpa fa KoHBeHUMja He JOBOAM Y MUTaHbe heroBo NocTojatbe U MHCTUTYLIMOHAHN
cratyc. Mehytnm, Cyn cmaTtpa fia He3aBUCHOCT NMOBePeHIKa 1 YbeHMLa ia OH Huje Ofro-
BOPaH HNjeAHOM X1jepapXurjCKn MPeTNoCTaB/beEHOM ML, LITO HYje CMOPHO, CaMu Mo cebu
HMCY [OBOJbHM Aa onpasAajy TBPAHY Aa HeOTKpMBakbe HeroBmx nogHecaka cTpaHkama
N YMrbeHMLa Ja je cTpaHkama oHemoryheHo fia Ha KX oAroBope, He mory aa Bpehajy
Haueno npasuyHor cyherba. 3ancTa, MOpa ce NPUNMCATU BESIMKA BaXKHOCT YN03M KOjy je
BIaJIVH NMOBEPEHVK CTBAapPHO MMAo Y NOCTYNKY, a HAPOUNTO CaapKajy 1 AejCTBUMa Hero-
BUX NofHecaka (BuAW, aHanorHo, mehy HM3om apyrux npecepaHa, Van Orshoven, untu-
paHo rope, cTp. 1051, ctaB 39) (cTaB 71).

LTo ce Tnue HeoTKpMBatba yHanpep nopHecaka BRavHOr NoBepeHnKka u HemoryhHo-
CTV Ja Ce Ha KX oarosopu Ha poumnwty, Cya noHaB/ba Aa NPUHUUN PaBHOMPaBHOCTY
CTpaHaKa - jefjaH of eflemeHarTa LMper KoHuenTa npaBuYHor cyhetba - 3axTeBa Aa cBaka
CTpaHKa fobuje pa3ymHy NpUKKy fa M3Hece CBOj CJlyyaj Mof yCNoBMMa Koju je He loBofie
Y CYLITMHCKM HEMOBOJSbaH MOM0Xaj Y OOHOCY Ha NMPOTUBHY CTPaHKy (BUAMW, nopen HU3a
Apyrux npecenaHa, Niderést-Huber v. Switzerland, npecygna of 18. pebpyapa 1997, M3sew-
Taju o npecygama v ognykama 1997-l, ctp. 107-08, ct. 23) (cTaB 72).
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Be3 063mpa Ha UMtbeHuWLYy Aa MOAHECLM BNAAUHOT NoBepeHuKa y BehrHu ciyyajeBa HUCY
obase3Ho y nuncaHoj dopmu, Cya npumehyje fa ce U3 onmca Toka Noctynka y [ipxaBHoM
CaBeTy jaCHO BMAMW [a BNafMH MOBEPEHUK MOAHOCU CBOje apryMeHTe MpBU NyT YCMEHO
Ha jaBHOj pacnpaBu 1 ia CTPaHKe Y NOCTYMKY, CYAWje 1 jaBHOCT TOM NPUIIMKOM Ca3Hajy 3a
FMXOB CafipXKaj U Y hrMa faTte npenopyke. lNogHocunay npefcTaBke He MOXe 13 NpaBa
Ha pPaBHOMPABHOCT CTPaHaKa Koje My je AaTo unaHom 6. ctaB 1. KoHBeHUuWje Aa n3Boamn
npaBo fa My ce npe caciylwarba obenofaHe NoAgHeCUU Koju HUCY obenoaarbeHn gpyroj
CTpaHUM Yy NOCTYNKY UK Cyamju n3Bectuouy unu cyamjama npetpecHor Beha (Buaetn
Niderést-Huber, untnpaHo rope, ibid.). Ctora Huje yTBpHEHO Kpluere paBHOMPABHOCTA
CTpaHakKa (cTaB 73).

MehyTum, KoHuUenT npaBuyHor cyherba y NpuHUMy Takohe 3Haum MoryhHOCT fja cTpaHKe
y MOCTYMKY IMajy 3Hatbe U KOMEHTApPVILLY CBe U3BefleHe [oKa3e UK 3amnaXkahba, Yak 1 off
CTpaHe HEe3aBMCHOT YJlaHA HaLUMOHANHe MpaBHe CnyX6e, C LWbeM a YTUUY HA OfANyKY
cyna (sugm cnepehe npecyne, untupaHe rope: Vermeulen, ctp. 234, ctas 33; Lobo Machado,
cTp. 206-07, ctaB 31; Van Orshoven, ctp. 1051, ctaB 41; K.D.B., cTp. 631, cTaB 44 n Niderdst-
Huber, ctp. 108, cTaB 24) (cTaB 74).

LLTo ce TMUe unrbeHnLe fia CTpaHKe He MOry [ia OArOBOpe Ha NOAHeCKe BNaAnHOr nosepe-
HVKa Ha Kpajy cacnylwarba, Cya ce no3mBa Ha rope LunTupaH cnyJaj Reinhardt and Slimane-
Kaid. Y Tom cnyuajy Cyn je yTBpAMO KpLuerbe unaHa 6. cTaB 1. jep u3BellTaj cyaunje nsse-
CTVOLa, Koju je obenofarbeH reHepasHOM NpaBobpaHMOLly HMje OCTaB/beH CTpaHKaMa
(ibid., cTp. 665-66, cTaB 105). C gpyre cTpaHe, y Be3U NoAgHeCcaka reHepasiHor NpaBobpaHu-
oua, Cya je nsjasuo:

LMVbeHnUa ga nogHecuy reHepanHor npaBobpaHMoLa HUCY AOCTaB/beHU MOAHOCKO-
LMMa npepcTaBKe je Takohe ynuTHa.

Jopaylwe, TpeHyTHa Npakca je Aa reHepanHu npaBobpaHmnnaL, obaBecTy afBoKaTe CTpa-
HaKa HajKacHuje Ha AaH Koju NpeTxoAn cacnyLlamy O Npenncnma heroBmx nogHecaka, ay
cNlyyajeBrMa Kafia Ha 3axTeB afiBOKaTa, MOCTOjU YCMEHa pacnpaBa OHU UMajy NpaBo Aa Ha
Herose NofHecKe ofiroBope ycMeHo 1 6enelwkom ynyheHom cyay y pacnpasu ... Y cBeTny
unrbeHuLe fJa ce npep KacaumoHUm Cyom pacnpas/bajy cCamo YMCTO NpaBHa NUTakba U
[a Cy CTpaHKe y TOM Cyfly 3acTyn/beHe o[ CTpaHe BUCOKO CreLujanm3oBaHmX afBoKaTa,
Ta Npakca npyxa cTpaHkama MoryhHOCT Aa ce yno3Hajy ca TBpAhamMa reHepanHor npa-
BOOpaHMoLia 1 1a MxX Ha 3a10BObaBajyhin HaunH KomeHTapuwwy. MehyTum, Huje fokasaHo
[a je TakBa Npakca NocTojana y peneBaHTHO Bpeme.” (CTp. 666, ctaB 106) (cTaB 75).
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CynpoTHo cTtaBy Reinhardt and Slimane-Kaidd, Huje cnopHo pa y noctynuuma y [pxas-
HOM CaBeTy afiBOKaTW KOju TO »Kefle MOry [la 3aTpae of BNaguHOr noBepeHunKa aa, npe
cacnylwama, HaBefe OrTK CM1Cao CBOjUX NofHecaka. He ocnopasa ce fa cTpaHKe mory
[la ofroBope Ha rnogHecke BlafUHOI MOBEpeHVKa NyTeM MeMopaHAyma 3a pacrpasy,
npakca Koja - a TO je ofj BUTaNIHOT 3Hauaja no mMuwbekby Cyaa - noMaxe y obesbehusamy
ycarnaweHoCTI ca MPVHLMUMOM KOHTPaAUKTOPHOCTU. TO je, y CTBapu, U YYNHMO aABoOKaT
nofgHocuTesbKe NpeacTaBke y 0BOM npeamety. Ha Kpajy, y cnyvajy fa BnaguH nosepe-
HMK YCMeHO MOKpeHe pacnpaBy Ha OCHOBY pa3fora Koje CTpaHKe HUCY NMOKpeHyne, npea-
cepaBajyhu cyamja he ognoxuTu cnyyaj Kako 6u cTpaHke mMorie Ja U3Hecy CBoje apry-
MeHTe no ToM nuTakby. C 063npom Ha 1o, Cya cmaTpa Aa NOCTyNaK Koju ce npumemyje y
[ pxaBHOM caBeTy Npy»a CcTpaHKama [JOBO/bHe Mepe 3alUTuTe 1 ja ca CTaHOBULUTa NpaBa
Ha npaBnyHO cyherbe He NPou3nasmn H1MKakas NPo6yieM NoLWTOBaka NPVHLUMNa Aa NocTy-
nak Tpeba fa 6yae KOHTpagMKTopaH. CXof4HO TOMe, Huije AOLWSIO A0 KpLUeha YfiaHa 6. cTaB
1. KoHBeHuuje (cTaB 76).

Y nornegy npucyctBa BnaAuHor roBepeHuka y [pxaBHom caseTy Cyn npumehyje pa
je BnaguH npuctyn oBOM MuTary TakaB Aa, C 003MpoMm [Ja je BNaguH NoBepeHrK nyHo-
npaBHW YnaH npeTpecHor Beha Ha KOM OH QYHKLMOHULIE HA HEKN HauuvH NonyT Apy-
ror cyfmje n3BecTuoua, Ha HeroBo NPKUCYCTBO WM YaK Ha HEroBo rMacare He Tpeba aa
nocTojv npurosop (cta. 77).

YmreHnua fa je unaH npetpecHor Beha jaBHO 13Heo CBOje Buhere cilyyaja Moxe ce cMma-
TPaTu JOMPVHOCOM TPaHCMAPEHTHOCTM NpoLeca fOoHoLWeHa oanyka. OBa TpaHCnapeHT-
HocT he BepoBaTHO MPOMOBKMCATU Aa CTPaHKe Yy CMOPY 1 jaBHOCT MpuxBaTe OfJjlyke ca
BULUE BOJbE, YTONMKO Mpe WTO NOAHECLM BNaAUHON NOBEPEHNMKA, YKONKO UX MPUXBaTK
cyncko Behe, npefcraB/bajy CBOjeBPCHM KOMEHTap Ha npecyay. Tamo rae oHv HUCY Tako
npvxsaheHn n nogHecum BRafMHOT NMOBEPEHMKA HUCY OAPa)KeHW Y Oy JOHETOj y
Npecyan, OHW YMHEe HeKy BPCTY U3ABOjeHOr MULLberba Koje hie MpyXuTn aprymeHTe 3a
pa3muLbare 6ygyhum cTpaHkama 1 agBokaTMma/npasHLMma. [larme, 0BO jaBHO npeg-
CTaB/barbe CyAMjCKOr MULLIbetba He O1 KpLumio obaBe3y HeMPUCTPAaCHOCTMN YTONMKO LITO
je BnagvH noeepeHVK TOkoM Behara camo jeflaH cyamja namehy octanux 1 Heroso rne-
OMLITE He MOXe YTULIATY Ha OfNYKY OCTalnX CyAuja TaMo FAe je OH Yy MarbiHu, 6e3 063upa
Ha cacTaB Koju pa3matpa cnyyaj (Behe, kombrnHoBaHa Beha, ofjerbere nUnu CKynwTuHa).
Takohe, Tpebano 61 HaNnoMeHyTU ia y OBOM Ciy4ajy nofHOCUNAL, NpefcTaBKke HY Ha Koju
HauYMH HWje AOBOAMO Y MUTahbe CY6jeKTUBHY HEMPUCTPACHOCT UM HE3aBNCHOCT BNagHOT
noBepeHyKa (cTaB 78).

MehyTtum, Cyn npumehyje ga oBaj NpyCTyn HYje y CKnagy ca YMkbeHNLOM [1a, Mako BRafuH
NMoBepeHVK NpucycTayje Behaty, oH Hema npaBo rnaca. Cya cmaTpa Aa, 3abpamyjyhu my
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[la rmaca ¢ obpasnoxeremM Aa ce Mopa cauyyBaTuh TajHOCT pacrpasa, HaLMOHAIHY 3aKOH
3HATHO CNabu BAAVIH apryMeHT fa je BnafguH NoBepeHVrK 3ancTa Cyauja, jep cyavja He
MOXe [la ce y3[PXKU Of rnacatba YKONUKO ce He u3y3me. LLiTaBuuie, TELWKO je NpruxBaTUTK
naejy fa Heke Cyavje Mory jaBHO Aa M3HOCE CBOje CTaBOBE, [JOK pyre TO MOTY YMHUTK
CaMO TOKOM HejaBHMX pacnpasa (cTaB 79).

DNarbe, pazmaTtpajyhiu kanby nogHocuTe/bKe NpefCcTaBKe Y Be3n Ca HEOTKPMBAHKEM YHa-
npepn nofgHecka BNaAMHOr noBepeHuKa 1 HemoryhHowhy ga my ce ogrosopu, Cya je
NPUXBaTMO Aa YNora Kojy je NoBepeHrK Nrpao TOKOM YNpPaBHOr MOCTYrMKa 3axTeBa npu-
MEHY npoleaypanHuUX Mepa 3awTute ca UubemM aa ce ob6e36eam NolToBarke NPUHLKNA
KOHTpaaunkTopHocTU. Pasnor 360r Kor je Cyf 3ak/byuro Aa MO OBOM MUTaky HUje AOoLWo
[0 KpLUera unaHa 6. Huje HeyTpasiHOCT NOBepeHuKa Npema cTpaHkama, Beh unmeHnua
[a je nogHOCUTE/bKa NPeCTaBKe YXK1Basa JOBO/bHE Mepe 3aluTrTe ja ypaBHOTEXM Moh
noeepeHuvKa. Cyn cmaTpa Aa je Taj Hana3 Takohe peneBaHTaH 3a »anby Ha yyewhe Bnagu-
Hor noeepeHuKa y Behuma (ctas 80).

Ha Kkpajy, n3rnega ga ce mopa y3etn y 063vp 1 JOKTPYHA. Y jaBHOM M3parkaBarby CBOT
MULWTbea O ofgbujarby MM MprXBaTakby OCHOBa Koje je MoaHena jefHa of CTpaHaka,
CTpaHKe 61 More NernTMHO fla CMaTpajy Aa BRajviH NoBepeHVK 3ay3rma CTpaHy jefHe
unu gpyre of wux. Mo mnwbeny Cyaa, CTpaHKa Koja Huje yrno3HaTta ca ,MucTepunjama”
yMpaBHOr MOCTYMNKa MOXe CacBUM NPUPOJHO BUTU CKNOHa Aa Kao NPOTUBHMUKA cMaTpa
BMaJIHOT MOBEPEHMKA KOju TBPAM fa 6U HeHy Xanby o npaBHUM NuTamwuma Tpebano
on6utn. CynpoTHO TOMe, CTPaHKa Unju Cinydaj nofpkaBa NOBEPEHUK, MocmaTpana 6u ra
Kao cBor caBe3HuKa. Cyq Takohe Moxe fia 3aMrUCnn fja CTpaHKa Moxe Aa uma ocehaj Hejep-
HaKOCTW aKo, HAKOH LUTO cac/lyLla NoBepeHnKa Ha Kpajy jaBHe pacnpaBe HernoBOJbHE 3a
HFEroB C/lyyYaj, BUAW Aa ce NMoBnaun ca cyaujama npetpecHor Beha kako 6v nprcycTBoBao
pacnpaBaMa Koje Cy ofpxaHe y npuBaTHocTv Beha (Bugetn, mutatis mutandis, Delcourt,
umTUpaHo rope, ctp. 16-17, ctas 30) (cTaB 81).

Og cnyvaja Delcourt, Cyq je y BuLe HaBpaTa NPUMETHO [a je, Mako HE3aBUCHOCT U Henpu-
CTPaCHOCT reHepanHor NpaBobpaHmMoLia UK CIMYHOT CNyK6eHunKa Ko ogpeheHrx Bpxos-
HUX CyfoBa HUCY OWM OTBOPEHM 3a KPUTUKY, NoBehaHa oCceT/bUBOCT jaBHOCTY Ha Mnpa-
BMYHO cnpoBohere npaBae onpasaaBana cBe Behv 3Hayaj y Npuor ibrUXOoBOT MojaB/by-
Bamba (BugeTun Borgers, untupaHo rope, cTp. 31, ctas 24). M3 Tor pasnora je Cyg je cmaTpao
[a je, 6e3 063upa Ha NpU3HaTy 06jeKTMBHOCT reHepanHor NpaBobpaHMoLLa U HEeroBor
€KBUBAJIEHT], Taj CNyKOeHMK npenopydyjyhn aa ce go3sonu nnm ogoumje xanba o npas-
HUM NWTarbUMa, MOCTao, 06jeKTNBHO roBopehu, caBesHVK U NPOTUBHMK jefiHe of CTpa-
Haka ¥ fja My je heroBo npucyctso Beharby Npy»Kuno, Mmakap camo crnosba, 4oAaTHY npu-
NVKY [1a nojaya CBOje aprymeHTe nNpuBaTHO, 6e3 cTpaxa of KOHTPaAUKTOPHOCTU (BUAETH,
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umuTMpaHo rope, Borgers, ctp. 31-32, c1aB 26; Vermeulen ctp. 234, ctaB 34 u Lobo Machado
cTp. 207, cTaB 32) (cTaB 82).

Cyn He BMAVY pa3nor 3a oAcTynare Of rope NOMeHyTe yCTasbeHe Npakce, Nako je y nuTary
BNaAWH NMOBEPEHMK, YUMje MULLIbEHE He NPOU3/Ia3mn U3 ayTopuTeTa ApXKaBHOT TYKUaLWTBa
(Buawn, mutatis mutandis, J) n K.D.B., uutnpaHo rope, cTp. 612-13, ctaB 42, 0O4AHOCHO CTp.
631, cTaB 43) (cTaB 83).

Cyn Takohe nprmehyje fa HMje aprymeHToBaHo, Kao y cnyuyajy Vermeulen n Lobo Machado,
[la je NpuUcycTBO BNafMHOr NoBepeHnKa 6nno HeonxoHO Aa 6u ce obesbeanna gocnen-
HOCT Cy[CKe npakce Wiy Nnomorsio Y KOHauHoj n3pagu npecyae (Buaun, mutatis mutandis,
Borgers, untupaHo rope, ctp. 32, ctaB 28). /13 objawrera Bnage jacHo je pa je npucy-
CTBO BNlaVHOr MOBEpPeHMKa onpasaaHo unkbeHnLomM Aa he, Kao nocnegme nuue Koje je
npernezfano v Npoy4Yusio Cnvc, 6ty y no3vumju Ja TOKOM pacnpaBe OAroBOPU Ha CBaKO
nuTarbe Koje 61 My ce MOrno NocTaBmTY O CiyYajy (cTas 84).

Mo muwmbery Cyma, KOpUCT 3a cyhbere of oBe UMCTO TexHUYKe nomohu Tpebano 6u
Meputn ca BehrM MHTepecoM CTpaHKe, Koja Mopa MMaTy rapaHuujy Aa BnaavH rosepe-
HVK Hehe mohu, CBOjUM MPKCYCTBOM Ha pacnpaBama, Aa yTuuye Ha bUXoB ncxog. Tpe-
HYTHU GpaHLYCKM CUCTEM He Mpy»Ka Ty rapaHuujy (ctas 85).

Cyn y osom npuctyny notsphyje ummeHunly aa kog Cyna npasge EBponcknx 3ajegHuua
reHepanHy NnpaBobpaHmMnaL, umnja je ynora 6nmcko obnnkKosaHa ynosm BragMHor nosepe-
HUKa, He MPUCYCTBYje pacnpasama (unaH 27. lMpasuna noctynka Cyna npasge) (cTaB 86).

Y 3aK/byuKy, AOLLIIO je A0 KpLuera unaHa 6. cTaB 1. KoHBeHuuje 360r yuyelwha BnaguHor
noBepeHKa y pacrnpaBama Ha npetpecHom Behy (ctas 87).

W3 HaBefeHunx pasnora, Cyg npecyhyje Aa Huje fowwso Ao noBpeae YnaHa 6. ctas 1. KoH-
BeHUuMje y norneny »anbe nogHoCMTeSbKe NpefCcTaBKe Aa Hje Npumnia NogHeCKe Bnagu-
HOI MOBepeHMKa Npe caciyluarba 1 Aa Hyje Moria Ha Kpajy fa My OAroBopu 1 3aKkibyuyje
[la je goLwno Jo Kpliuena unaHa 6. ctas 1. KoHBeHuuje 360r yyelwha BnavHOTr NoBepeHrKa
y pacnpaBama [JpxaBHor caBeTa.
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FRETTE V. FRANC

npepcTtaBka 6p. 36515/97, npecypna op 26. pebpyapa 2002. roguHe:

0 KpLuewy npaBa MoAHOCKOLA MPeAcTaBke Ha KOHTPaAMKTOpPHOCT cyhema 360r Hepo-
cTaTKa MHpOopMaLMja 0 cacnyLlaky, YMMe ce OrpaHryaBa yno3HaBake NofHOCKoLa Npea-
CTaBKe Ca CaAp»ajeM NofHecaka BfaavHOr NoBepeHiKa npe cacnyliama.

" YurbeHnuHo cTame

MopgHocmnay npepcTaBke je r. Ounun Opete, GpaHLYCKU Ap>KaB/baHUH, poheH 1954,
roguHe v xusu y MNMapusy. Oferbere 3a coumnjanHy cnyxoOy, 3alWTuTy Aeue 1 34paBCTBO
y Mapr3y NokpeHyno je noctynak no 3axTeBy MOAHOCMOLA NpefAcTaBKe 3a ofobpetrbe
yCBajatba fleTeTa Koju je OH nofHeo y oktobpy 1991. rogmHe. TokoMm pasroBopa ca ncu-
xonorom n3 Operberba, MOAHOCUNAL, 3aXTeBa je OTKPMO fa je XomoceKcyanal,. Y 3aBplLu-
HOM M3BeLLUTajy, CTPyUHbaL 13 coumjanHe cnyx6e nsHenu cy aa,r. Opete nma HecymhiBe
NMYHE OCOOUMHEe 1 CMOCOOHOCT 3a BacMuUTarbe Aeue’, anu Cy JOBenu y nuTarbe ga nm
,Hberobe nocebHe OKONHOCTU Kao CI06OJHOI XOMOCEKCYaNHOr MyLUKapLa [103BOSbaBajy
na my ce nosepu gete.” Ognykom og 3. maja 1993. roguHe Oferbetbe 3a coumjanty cnyxoy
y Mapun3y oabuno je ieros 3axTeB 3a ofobperse 3a ycBajatbe AeTeTa, a 15. okTobpa 1993.
rogrHe oabwno je fa npeucnuTa offlyKy ykasyjyhu, namehy octanor, ga ,n360p HaumHa
XMBOTa"” MOAHOCKOLIA 3aXTeBa HUYje TakaB [a feTeTy npyxa ogrosapajyhu fom us obpa-
30BHe, MCUXONOLUKe 1 MOPOANYHE nepcnekTuse. lNogHocunay npefcTaBKe je NofHeo 3ax-
TeB 3a CYACKO MpencnuTrBarbe Te oanyke Kop Napuckor ynpaBHor cyfa, Koju je npecy-
nom op 25. jaHyapa 1995. roanHe yKUHYo ofJlyKe KojumMa ce ofbuja nsfaBarbe ofobpersa
nogHocroLly npeactaske. Maprcky ynpaBHW Cyf je Npecyamo Aa Huje 6uno fokasa Koju
61 yTBpAMAM UM YaK Cyrepucani aa je ,HauuH xmsoTa r. OpeTea ogparkaBao HefocTaTak
MOpaJsiHe CTPOroCTy UM eMOLMOHasHe CTabunHoCTY, pu3nk Aa he 3noynotpebuT nocty-
MakK ycBojera nnmn 6uno Koje Jpyro NnoHallake Koje yKasyje ia HeroB MiaH 3a ycBajare
npepAcTaB/ba pU3KK 3a OMo Koje feTe Koje 61 morno Aa ce yceojn’.

CouwmjanHa cnyxba Mapur3a xanuna ce npotus Te npecyge [pxaBHoM caBeTy. Y CBOjoj
npecyau og 9. oktobpa 1996. roguHe, [1p>kaBHM CaBeT je yKUHYO npecyny YnpaBHor cyaa
N MepUTOPHOM MpecyAoM oaburo 3axTeB MOJHOCKOLA MpeAcTaBke 3a MPeTXO[HO OfAO-
6pere ycBojerwa. CMaTpao je Aa NogHocunal npeacTaBke, ,y3umajyhm y 063up weros
HaUMH >KMBOTa 1 YNPKOC CBOjMM jaCHUM JINYHUM KBanUTeTUMa M CNOCOOHOCTMMA 3a Bac-
nuTame Aelle, H1je Npy»uno noTpebHe rapaHumje - ca 06pa3oBHOT, NCUXOOLWKOT 1 MOPO-
OVYHOT acnekTa - 3a yCBajahbe geteTa”.

MoaHoCUNaL NpeacTaBKe Xanvo ce a ofnyKa KojoM ce oabuija Heros 3axXTeB 3a YCBajate
NnpeacTaB/ba NPOU3BO/bHO MeELLatbe Y HEroB MPUBATHU U MOPOANYHY KUBOT, jep ce
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NCK/bYUYMBO 3aCHMBa Ha HEMOBOJbHOj NPeApPacyAmn O HEeroBoj CEKCYanHoj opujeHTaumju.
C Tum y Be3n NpeacTaBKka ce ocflarba Ha unaH 8. (NpaBoO Ha MoWTOBake MpUBaTHOr Y
nopoanYHOr »1BoTa) EBponcke KOHBeHUMje O JbyACKUM MPaBMMa 1, Y CYLUTVHN, Ha YNaH
14. (3abpaHa AncKprMIMHaumje) y KombuHaumju ca unaHom 8. MNMogHocunal, npefcTaBke
Takohe ce Xanuno fa Huje No3BaH Ha pounLliTe ofpaHo y [lpXKaBHOM caBeTy, CynpoTHO
unaHy 6. ctaB 1. (NpaBo Ha npaBuyHo cyhere). MpefcTaBka je nogHeTa EBponckoj komu-
cnjn 3a Jbyacka npasa 1. anpuna 1997. rognHe n ynyheHa EBponckom cyay 3a sbyacka
npaea 1. HoBembpa 1998. roguHe. [lenMMNYHO je NpornalleHa NpUxeBaT/bMBOM 12. jyHa
2001. roguHe. PacnipaBa je ogprkaHa 2. oktobpa 2001. roguHe.

Cyn je noaceTno fa je NPUHLMN PaBHOMPABHOCTU CTPaHaKa - KOMMOHEHTa LWnper KOoH-
LenTa npaBuYHor cyhetba - 3aXTEBAO fa Ce CBaKOj CTPaHLM NPYXu pasymHa Npuanka aa
N3Hece CBOj C/ly4yaj NoA yCnoBMMa KOju je He AoBOAE Y CYLUTUHCKN HENOBOJ/baH NOMIOXaj
Y OIHOCY Ha CyNpOTHY CTpaHy. To je y NpuMHLMNY 3HAaYUUIO Aa CcTpaHKe y cyhery Mopajy
[a IMajy NpaBo Ha Ca3Hakbe O CBMM M3BEAEHUM AOKa3vMa UM NOAHETVM 3anarkakbrma.

Cyn je HaBeo Aa NogHoOCUNAL NPefCTaBKe, KOju je TBPANO Aa je 06aBMO HU3 TenePpOHCKUX
no3uea Ka pernctpy [lpxaBHor caBeTa Kako 61 cazHao AaTyMm pounLuTta Huje foburo jacaH
ofrosop mnv 61o obaselLTeH 0 MOryRHOCTY Aa 3axTeBa NMCMeHO obaBeLlTerbe O AaTymy U1
Huje 610 No3BaH Ha pounwTe y [ipKaBHOM caBeTy. CTora, OH Huje MMao NPUIKKY fa ca3Ha
nogHecke BlagnHoOr noeepeHurka. [owTo Huje 3acTynaH, HU nNpe cacylara Hrje Morao
ctehn onwTy NpefcTaBy O HUXOBOM Caap»ajy. To ra je nuwmnno moryhHOCTM fa nogHece
ofaroeop y obnuky 6enewke cygy y ¢a3m pasmatpamna. 36or Tora my je yckpaheHo npa-
BMYHO Cac/lyllarbe HeroBor cflyyaja y KOHTPagMKTOPHOM MOCTYMKY, KPLUeHeM YnaHa 6,
ctas 1.
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TECK-RISCH AND OTHERS AGAINST LIECHTENSTEI,

npefcTaBka 6p. 63151/00, npecyna oa 19. maja 2005, KoHauyHa Bep3uja
19. aBrycra 2005. roguHe:

o npoueaypanHmM MoryhHOCTUMa Yy KojuMa NOoAHOCKOLUM NPeacTaBKke HUCY fJobunv npu-
NUKY Aa Ca3Hajy uiv KoOMeHTapuLLy NogHecKe onwThHe npecyaHe 3a ncxop ayyaja. Cya je
YTBPAMWO Aa Cy HaLMOHAIHW OpraHu MPeKPLUN YCIOB KOHTPaanKTopHor cyhera npema
ynaHy 6. ctas 1.

" YurbeHnuHo cTame

MNMopgHocroum npenctaBke, 6paha n cectpe, 6unu cy cyBnacHuuM (No jefHa neTMHa) e
cycegHe napuene y UleneHbepry, Koje cy Hacnegunu 1983. rogunHe. OaHa 29. centem-
6pa 1972. rogrHe, KaAa je CnopHa MMOBMHA U Aarbe Npunagana oly NnogHocunaua npeg-
cTaBKe, onwTtuHa LeneHbepr n3pana je npuBpemeHn nnaH NPocTopHor ypehera Kojum
je ABe Napuene 3em/buLLTa O3HaUMNa Kao HerpaheBMHCKO 3emrbuuTe. [Mpe Tora, MMOBKMHa
Huje 6una obyxsaheHa HMjegHUM NIAHOM 30HMpParba Noapyyja. OnwTnHcko Behe LLenen-
6epr og6uno je 14. maja 1980. roguHe xanby oLa nogHocunala npeacTaske. Bnaga Jlnx-
TeHWTajHa ogobpurna je 24. HoBembpa 1981. rogMHe NPOCTOPHY MlaH. 3axTeB NOJHOCHK-
naua npeAcTaBKe 3a MPOMeHY HaMeHe HUXOBOT 3eM/buLuTa Y rpaheBNHCKO 3emM/buLLTe, Of
24. aerycta 1994. roguHe, Huje ycBojeH. lNogHocnoum npeacTaske cy 15. jyna 1997. roguHe
TPaXunu HakHagy of 4,9 MWIMOHA WWBajUAPCKMX ppaHaka 3a WTeTy Koja je HaBOAHO
HacTana 360r npornatiera BUXOBOT 3eM/bULLITa HerpaheBUHCKNM 3emrbuwiTem. TBpAUIN
Cy [ia je To npornawlaBatbe 3emsbuLlTa de facto ekcnponpujaumja. Bnaga JinxteHwTajHa je
2. jyHa 1998. roguHe, y Befy 3aTBOPEHOM 3a jaBHOCT, 06MNa HIXOB 3axTeB. YTBpAWNa je
[la OCropeHo npornalaBakbe MMOBUHE NOAHOCKNALLA NPefCTaBKe, Koja NPETXOAHO Huje
6una npegmet 6KN0 KakBOr MiaHa NPOCTOpPHOT ypehera 3a HerpaheBNHCKO 3emMbULLITE,
Huje NpefcTaB/bana de facto ekcnponpujaurjy Koja Aaje NpaBo Ha HakHagy. KOHKpeTHo,
3eM/buLITe NogHOCUALA NPeACTaBKM HMje 6No OTBOPEHO 3a M3rpagky HUTK je 6uno
niaHoBa OMWTNHE Aa ra NPUNnpemmn 3a n3rpagmy.

MopHocnoum npepacTtaske cy 18. jyHa 1998. roanHe ynoxunum Tyx0y Ha HaBefeHy OfnyKy
Bnape YnpasHom cyay JlnxteHwTajHa. OHu cy, n3mehy ocTtanor, TBpamnv Aa eneMeHTr Ha
KojuMa je Bnapa 3acHoBana cBojy offlyKy HUCY YTBPHEHW Y KOHTPaAUKTOPHOM MOCTYIKY.
MopHoCHoLM NpeAcTaBKe Cy MOCEOHO TBPAWIY Aa UM HUje MPYXXeHa NPUIvKa fa U3Hecy
CBOje CTaBOBe O MuTakby fAa NN je HUXOBO 3eM/bULITE OTBOPEHO 3a U3rPajmy, WTO je y
CTBapu 1 6uo cnyyaj. Ctora Cy Tpakunu fja ce CcTpaHKe cacsyluajy no Tom nutarkby 1 a
ce M3BpLWM YBUA Yy UMOBUHY. [larbe, Tpaxunn cy fa YnpaBHU cyn nprbaBu 3anmcHUK ca
cactaHka OnwTnHckor Beha LeneHbepr og 5. jyna 1995. rognHe Koju je nokasao faa je
OMNWTUHA pa3mMoTpusia MoryRHOCT yK/byumBara HUXOBE NMOBKMHE Y rpaheBUHCKO nog-
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pyuje. OnwTrHa LWeneH6epr je 21. okTobpa 1998. roanHe, Kao Ty>keHa, AOCTaBWa OAro-
Bope Tpaxehu of YnpaBHor cyaa fa oabuje Tyx6y. MNo3Banu cy ce Ha pasnore 3a npo-
rnawerbe MMOBMHe NOAHOCUNaLA NpeAcTaBke HerpaheBNHCKNM 3eM/bULLTEM Y TBPAUIIN
[a ce NpeTxoAHNK NogHoCKMNaLa NpeAcTaBke Huje anno Ha niaH 3oHMparba nogpyyja.
[Jarbe, onwTturHa je ocnopuna TBpAkY NoAHOCMNaLa npeacTaBke Aa je HaBefeHa MMO-
BMHa OTBOPeHa 3a u3rpagmwy. CynpoTHO TBpAHama nogHocunaua npeacraBke, cyceqHe
napuene nofjefHako Cy npornalleHe 3a HerpaheBUHCKO 3embuTe. ONwWTUHA je Takohe
[JOCTaBMMa 3anncHUKe Ha Koje Cy ce Mo3uBanu nogHocuoum npepacraBke. Ogrosopu
OMwTUHE HUCY [OCTaB/bEHM MNOAHOCKOUMMA NPeacTaBke. YnpasHu cyq je, 25. jyHa 1999.
roguHe, Ha jaBHOM 3acefiakby of6Mo Tyx0y nogHocunaua npeacraske. Cyaom je npeg-
cepaBao cyguja I B. YnpaBHu cyg je y ognyum onucao Bohere NocTynka, ykbyuyjyhu
[leTaJbaH pe3rMe KOMeHTapa Koje je nmofHena onwTtuHa LlleneH6epr, y3 HanomeHy Aa
HMICY UCMYHeHN YCNOBM 3a HakHagy, nuamehy octanor v 36or Tora LWTo MMOBMHA NOJHOCU-
naua npefcTaBKe Huje 6una oTBopeHa 3a n3rpaamy. CycefHe napuene Takohe Hucy bune
OoTBOpeHe 3a m3rpagmy. Kapa je nsgat nnaH ypehera, nogHocMoun npeactaBke HUCY
MOTIN IEMTMTUMHO Ja oveKyjy Aa he mwrxoBa MMOBMHa OUTK NpornatieHa rpaheBUHCKNM
3embuwTem. ictnuyhu ga cy nogHocroum npeActaBke NOAHeNV BPIo feTasbHe NcMeHe
nopHecke, YnpaBHU CyA je YTBPAMO Aa Cy UM AaTe [OBOSbHe MOryhHOCTM Aa nogHecy
CBOje aprymeHTe 1 gokase.

MopgHocroum npepcTaBke cy 7. jyna 1999. rognHe nogHenu »anby YcTaBHOM cyny y cKnagy
ca unaHom 23. 3aKkoHa o YcTaBHOM cyay, TBpaehu fa je noBpeheHo Haueno paBHOMpPaBHO-
CTV CTpaHaKa Tako LITO je YnpaBHU CyfA 3aCHOBAO CBOjy OAJIyKy Ha HOBMM MofHecurmMa
onwTuHe LLleneH6epr (y Be3n ca nuTarbrMa fa v ce NPeTXOLHUK NoAgHoCKaua npeg-
CTaBKe »afimo Ha MnaH 30HMpara U Aa fin je MMOBKHa NofHocMNaua npeactaBke 6mna
OTBOpPEHa 3a M3rpafmy), Ha Koje OHW HUCY MManu NPUIuKY ga ogrosope. Takohe cy ce
Xanuny Ha npouenypanHe HegocTaTke, MOCEOHO Ha TO WTO MX YNpaBHW Cyq HUje cachy-
Wao 1 n3spwuro ysuhaj y npegmeTHy MMOBUHY. YKpaTKO, TBPAUNU Cy Ja UM je oanyka
YnpaBHOr cyfa noBpeauia npaBo Ha MMOBUHY. YcTaBHuU cyf je 10. pebpyapa 2000. rognHe
obaBecTro nogHocKoLe npefcTaBke o cactaBy Beha o net cyauja Koje hie 29. bebpyapa
2000. rogunHe 6e3 NpUCyCTBa jaBHOCTW NCMIUTATX HUXOB CJTYYaj.

MNMopgHocroumn npepacTaBke nofgHenu cy xanbdy 21. ¢ebpyapa 2000. rogmHe 360r npu-
cTpacHocTu npotue X. X, jefHor of cyaunja Beha, 1Bpaehu aa je tpebano ga byne nsysert
360r napTHepPCTBa Y aABoKaTCcKoj dpupmu ca I. B., omHOCHO ca npepacefaBajyhum cygmjom
nocTynka npep YnpaBHMM cyfoMm. YcTaBHu cypa je, 29. pebpyapa 2000. roguHe, 6e3 npu-
CyCTBa jaBHOCTM 01610 Xanby nogHocunaua npeactaske, noTephyjyhn fa npornawerse
FMXOBE NMOBMHE HerpaheBUHCKNM 3eMibuLLTeM Huje de facto ekcnponpujalmja Koja 3ax-
TeBa HakHagy. Mimajyhu y Bray Aa je npyHUMN paBHOMPaBHOCTY CTpaHaka 610 OCHOBHU
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efeMeHT MPaBMYHOCTU MOCTYMKA, HAYeNHO Ce C/IOXKMO Ca aprymeHTOM nogHocunaua
npepncTaBKke fa UM je TpebGano NpyXuTtu Npunnky fa 6yay o6aBelTeHn 1 fja KOMEHTapuLLy
ofrosope onwTuHe LLeneH6epr Ha wrxoBy Tyx06y. C Tum y Be3n, Cya je npumeTuno aa cy
CMOpPHY NOAHeCUM cagpxanu HoBe MHPopMaLmje, NocebHO HaBOAHY UMHbeHNMLY fa NpeT-
XOAHVK NofjHoCMNala npefcTaBke H1UKaAa Huje NoAHeo Xanby NpoTuB niaHa 30H1para
nopapyuja. AKo ce yTBpAW, Ta UikbeHnLa 61 MMarna HeraTMBHe nocsieguue Ha npasHy Nono-
Xaj nogHocmnaua npegctaBke. MehyTnm, YcTaBHM Cyd je HaBeo Aa OBaj MOAHeCaK Huje
Urpao HUKaKBY ynory y oajiyLy YnpasHor cyfia, jep Huje foBeo Ao npeapacyne 36or oBor
npoueaypanHor HepgocTaTka. Y3umajyhu y 063mp oBe nocebHe OKOTHOCTH, Kao 1 Ynmbe-
HYLY [a je NoCTynak y LennHm 61Mo KOHTpaAuKTopaH, YCTaBHM Cyf je 3aK/byuro fa npo-
LecHa npaBa NogHOCUAaLa NpeacTaBKe HICY HapyLueHa. Y nornedy HaBoga nogHocunaua
npeacTaBke O NPUCTPACHOCTY, YCTaBHU cyf je, no3mBajyhn ce Ha akafeMCKy KOMeHTap
ynpaBHoOr npa.a JIxTeHwTajHa, NOACETNO Aa je 3emsba BennuuHe JlnxteHwTajHa Mmana
orpaHuyeHe JbyCcKe pecypce y jaBHOM ceKkTopy. Harnacumo je ga 61 ce y TakBUM OKOJTHO-
CTMMa NuTakbrMa usyseha Tpebano 6aBUTK ONPe3HO Kako ce He 6U yrpo3unsio NpaBusiHO
dyHKLMOHMCare opraHa JlnxTeHwTajHa. Cyf je UCTakao fa je, Ha OCHOBY YfaHa 6. 3aKoHa
0 YcTaBHOM cyqy, CyAuvja YCTaBHOr Cyfa Koju je ICTOBPEMEHO 1 Cyaurja apyror cyaa Jlnx-
TeHLWTajHa, MOpao 6UTU M3y3eT 13 NOCTYrMKa Kafa ce )anba ogHOCKNA Ha OAJIYKY Kojy je
[loHeo Taj cya. MebhyTum, YcTaBHM CyA je YTBPAMO Aa Ce NCTO HUje NPUMEHUBANO Y Ciy-
yajeBMMa Kafa je cyamja 6o camo ynosHaT ca Cyaujom Koju je yyecTBoBao Yy nobuja-
Hoj oanyuw. LTaBule, npuMeTHO je fa y ApaBu 3aCHOBaHOj Ha BafaBUHM Npasa yKu-
fare oasilyke YCTaBHOr Cyfia Huje 6unio HUWTa HeOOMYHO 1 HWje [OBEesIo Yy CyMhy Mpo-
decrmoHanHe BelITUHe Cyauja YKIbyUyeHUX Y Ty oanyKy. Y Tum okonHoctuma, Cya je yTBp-
[0 fia ce CTpax NMoAHOCKMaLA NpeAcTaBke O MPUCTPACHOCTM He MOXe CMaTpaTi objek-
TMBHO onpasgaHumM. Oaflyka YcTaBHOr cyAa AOCTaB/beHa je MofHOCMoLMMa NpeacTaBke
14. anpuna 2000. roguHe.

Cnyuvaj je nokpeHyT no npepactaBun npoTtvs KHexeBuHe JluxTeHwTajH Kojy je Cyay
nogHeno net gprkabsbaHa JlnxTeHwTajHa npema unaHy 34 KoHBeHUuje O 3aWTuTh Jbya-
CKMX MpaBa 1 OCHOBHUX ciobopa rha Mapua KaponuHa LUtek-Puw, r. AHTOH Teopr Py,
Bantep Puw, Mayn ApHong Py n MamepTtyc Py, 12. okto6pa 2000. roguHe. MNogHocroum
npepacTaBke cy nocebHO TBPAWAN Aa jeAaH Cyamja YcTaBHOTr cyfia Huje 61o HenpuctpacaH
1 4a UM YNpaBHW Cy Huje NPYXX1O NPUANKY fia OAroBOpe Ha KOMeHTape CynpoTHe CTpaHe
Ha tbuxoBy »anby. Ognykom og 14. debpyapa 2004. rognHe Cyq je ornacuo npefacTaBky
OeNUMNYHO NPUXBAT/bUBOM.
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MNpema ctanHoj npakcn Cypa, NocTojarbe HEMPUCTPACHOCTN MOopa ce YTBPAMTU npema
Cy0jeKTMBHOM TeCTy KOju Ce 3aCHMBa Ha JIMYHOM yBepetby oapeheHor cyavje y gatom
cnyyajy, a Takohe u npema o6jeKTMBHOM TeCTy, OAHOCHO yTBphrBaem fa nu je cyavja
MOHYAMO rapaHLumnje [OBOSbHE Aa NCKIbyUe 610 KakBy NErNTUMHY CyMhY Y TOM nornegy
(BAn, Ha npumep, Wettstein v. Switzerland, 6p. 33958/96, ctaB 42, ECHR 2000-XII; Pétur
Thor Sigurdsson v. Iceland, 6p. 39731/98, ctas 37, ECHR 2003-IV n Puolitaival and Pirttiaho v.
Finland, 6p. 54857/00, ctaB 41, npecyaa opf 23. HoBemb6pa 2004) (ctas 38).

Cyn npumehyje pa je npeAcTaBKy NOTPe6HO carnenaBatyl y No3aAvHN CMakbeHOr NPaBo-
cyha Koje penyje y manoj 3emsbu nonyT JIxTeHLWTajHa rae ncta nuua obasbajy ABOCTPyKe
byHKUWje, Kao cyamje C jefHe CTpaHe U Kao afiBOKAaTW/MPaBHULM NpaKTuyapu C gpyre
ctpaHe. Cyn Hema pasnora Aa CymMiba fja ce 3aKOHM U npakca o ckpaheHoMm pagHOM Bpe-
MeHy y npaBocyhy mory obnukosaTu Tako Aa 6yay y cknagy ca unaHom 6. Kao 1 o6uyHo y
nocTynuMmMa Koju noTudy u3 nojeguHavHe npegctaske, Cyn he ce orpaHNUNTL, KONUKO je
To Moryhe, Ha NCNUTMBAHE KOHKPETHOT criyyvaja (BugeTn Wettstein, unTpaHo rope, CTaB
41) (cTaB 39).

Cy6jeKTMBHA HenpuUCTPacHOCT CyAuje Mopa ce MNPeTnocCTaB/baTh [OK Ce He AOKaxe
cynpoTHo (ibid., ctaB 43). MogHOCKOUM NpeACcTaBKe HUCY U3BENY HUjedaH JOKa3 Kojum 6u
[OBeNn y CyMiy NIMYHY HenpuctTpacHocT cyauje X. X. (ctas 40).

[Nlakne, oBfe ce nocTaB/ba NuTatbe 06jeKTBHE HenpuctpacHoctn cyauje X. X. HeonxogHo
je yTBpAMTM da nv NoCToje, NopeA MoHalamka cyauvje, yTBpanse YntbeHuue Koje Mory
MOKPEHYTW CYyMibY Y HEroBy HEMPUCTPACHOCT. Y TOM Morfieay Yak 1 yTucak moxe outu
BaXkaH. YIor je noBepetbe Koje CyoBY Yy AeMOKPATCKOM PYLUTBY MOpajy noactahu y jas-
HocTu. To umnanumpa fa je, npuankom oasyyrBarba fa vy AaToM ciyyajy noctoju neru-
TUMaH passior 3a CTpax y Be3n HenpucTpacHocTy ogpeheHor cyamnje, CTaHOBULITE AOTWY-
HOT LA BaXHO anu He n ognyuyjyhe. Ognyuyjyhe je fa nm ce moxe cMaTpaTtu Aia je OBaj
cTpax objekTuBHO onpasgaH (Wettstein, untnpaHo rope, ctas 44 u Pétur Thor Sigurdsson,
umTUpaHo rope, ctas 37) (ctas 41).

Y oBom cniyyajy, cyamja X. X. je, Kao unaH YcTaBHOr cyfa, MO3BaH fia OfJ1yun o Xanbu noa-
HoCuaua npefcTaBKe Ha npecyny YnpaBHOT Cyaa, Y Kojoj je I B., koju je 6110 HeroB Kosnera
13 afIBOKaTCKe KaHuenapuje, 6uo npeacenasajyhu cyguja (ctas 42).

Y cnyuajy Wettstein, Hana3 Cypa fa je cTpax nogHocuoua npefcTaBke aa je cyanjm P. Hepo-
CTajana HeonxofjHa HempuUCTPacHOCT 06jeKTUBHO OnpaBfaH, YriaBHOM Ce 3aCHMBAo Ha
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[ABOCTPYKOj yno3u P: oowwno je o npeknanata y BpemeHy fBa CKyna nocTynaka y Kojuma
je P.y jeagHom cnyyajy Bplumno dyHKUMjy cyaunje, a y ApyromM NPaBHON 3aCTYMHUKa CTPaHKe
Koja je y cnopy ca nogHocuouem npefctaske. Cmatpano ce fa je off Matber 3Havaja Ynmbe-
HuUua da cy P. v jow jepaH cyavja Takobe 6unm KaHuenapujcke Konere Apyror agBoKara
KOju je 3aCTynao CTpaHKy y Cnopy ca nogHocroLemM NnpeacTaBKe y 4pyrom HM3Yy NocTynaka
(ibid., cT. 47-48) (cTaB 43).

Cyn Ha camoMm noyeTky npumehyje aa Hu cyaunja X. X. Hu I, B. Hucy Bpwunnu 6uno Kakee
[BOCTpPYKe dyHKLUMje y oBOM ciiyyajy. NMogHocroum npefcTaBKke Cy CBOj HaBOf Aia je cyauju
X. X. HefloCTajana HEMPUCTPACHOCT 3aCHMBANM HA MPOCTOj UNHEHULM Ja cy 0be cyauje
6unn napTHepwW y CBOjCTBY aABOKaTa (cTaB 44).

Mo muwsbery Cyna, Nprpona OBOr MapTHEPCTBA je BaXHa Kafa ce yTBphyje ga nu je
CTpax nogHocuaua npeacTaBke 00jeKTMBHO 61o onpasgaH. Cya npumehyje ga cy, npema
muwbeny Brage, X. X. u I. B. camo genunu KaHuenapujcke npoctopuje, ann HACY OCTBa-
pvnu 3ajegHuUYKM npuxopd. NogHocroum nNpeacTaBke Koju Cy Yy noyeTky TBpanan ga cy X.
X.nT.B.XnBenu og 3ajegHnuKe 3apage, H1Cy To ocnopasann. OHu Cy paHuje TBpAWAM ga
je cama unreHuLa aa cy 6unm Konere 13 KaHuenapuje CTBopuia yTMcak Koju ornpaBaaBa
HIMXOB CTpax Aa X. X. HefoCTaje HenpUCTPacHOCT (cTaB 45).

Mako je yTcak BaxkaH Tamo re je y nuiTakby 0bjeKTUBHA HEMPUCTPACHOCT cyauje (Pétur
Thor Sigurdsson, untupaHo rope, ctas 37), Cya Mmopa Aa 13BpLUN NaXX/bUBO UCMUTUBAHE
KOHKPEeTHMX OKONHOCTU ciiyyaja. C 063umpom fa cy X. X. u . B. camo genunu 3ajegHunuke
KaHuenapujcke npoctopuje, Cya cmatpa fa HhMUXOBO NAapTHEPCTBO HUje noapasymeBaso
HVKaKBY npodecnoHanHy nnu GrHaHCNjCKy 3aBUCHOCT Koja 61 morna fa fosefe y CyMmby
HenpucTpacHocT X. X. OBa ummeHunLa pasnukyje oBaj Cilyyaj of cnyydaja y Kom je cya yTep-
V0 noBpeay unaHa 6. ctas 1. MOWTO je AOTUYHM CYAUnja UMao npodecroHanHe 1 GprHaH-
CnjcKe Be3e ca CTPaHKOM Koja je 6una y cnopy ca nogHocuoLem npeactaBke: 06aB/mbao
je my»kHoCTn 1 cygmje xanbeHor cyaa 1 BaHpeHor npodecopa Koju je Nprmao npuxon
o[l yHMBep3uTeTa 1 610 CynpoTHa CTpaHa NOAHOCUOLY NPeACTaBKe Y CMOPHOM MOCTYMKY
(Pescador Valero v. Spain, 6p. 62435/00, ctaB 27, ECHR 2003-VII) (cTaB 46).

Cyn parbe UCTrye ja Cymibe Y norneny He3aBUCHOCTY Cyaunje 1 06jeKTUBHE HenpucTpac-
HOCTM MOTY [a HacTaHy Kafa je Taj CyAuja, Y KOHTEeKCTY BaH MOCTynKa, nogpeheH jen-
HOj op cTpaHa (Buan Sramek v. Austria, npecyna op 22. oktobpa 1984, Cepuja A 6p. 84,
cTp. 20, ctaB 42 u Findlay v. the United Kingdom, npecyna opg 25. debpyapa 1997, U3BeLwu-
Taju o npecygama n ognykama 1997-l, ctp. 282, c1. 75-76). Y 0BOM Cnyyajy Huje NocTojao
TakaB ogHoc nogpeheHocTn. I. B n X. X. 6unu cy paBHONpaBHY 1 HE3aBUCHW NapTHepU y
CBOjOj aABOKaTCKOj KaHuenapuju. Cya Huje yBepeH HU aprymeHTOM NofgHoCunaua npeg-
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CTaBKe Aa Cy MOrfie HaCTynuTn HeraTMBHe NocieanLie no HUXoBy afBOKaTCKy KaHLena-
pvjy, Aa je YcTaBHU cyf YKMHYO npecyay YnpasBHoOr cyfa. YKuparbe ofnyKe HuKer cyfa of
CTpaHe BPXOBHOT CyAa je yobuuajeHa KapaKTepucTrKka 6110 KOr MpaBHOT CUCTEM, LUTO He
AOBOAM Y CyMHbY HAAIEXHOCT CyAuja Koju Cy BOHeNN ogfyKy (cTas 47).

KoHauHo, HuwWTa He yKa3yje Ha To aa cy X. X. n [. B. 6unu nocebHo 6nrckn npujatersu, apy-
MM peyrma, Aa je HU1XoBa Be3a npesasunasunnia npodecnoHanHn 0OgHOC Konera 13 KaHue-
napwuje. Hema H1 Ha3HaKa fa cy, ynpKoc ob6aBe3u nolToBara NpodecrmoHasHe TajHe Kao
cyavje, pasmerbrBanu 3HavajHe nHbopmauumje y Besn ca ciyyvajeM nogHocunaua npeg-
CTaBKe, Koje 6u cyaujy X. X. goBene [0 yHanpep yTBphHeHor cTaBa 0 MepuTymy npeameta
(cTaB 48).

Ykpatko, nMajyhin nocebHo y BUZly HefilocTaTak 61no Kor ob6nvka 3aBucHocT namehy cyaumja
I. B.u X. X,, 6uno npodecroHanHe, buHaHcmjcke nnu xujepapxmjcke, Cyn ytephyje fa cama
UMbeHnLa Aa Cy Aenvny KaHuenapuje Huje AOBO/bHa a 00jeKTMBHO onpaBha CTpaxoBe
nogHocunaua npeacraBke Aa je cyamju X. X. HegocTajana HeNnpUCTpacHoCT (cTaBs 49).

CxopHO ToMe, y OBOM MOrneay Huje AOoWo A0 KpLleha ynaHa 6, ctaB 1 (ctas 50).

Y Be3n ca HaBOAHMM KpLUereM MPUHLUMMNA PaBHOMPABHOCTU CTPaHaka, MogHOCUMouM
npegcTaBke Cy TBPAWAN [a je Haueno pPaBHOMPaBHOCTY CTPaHaka noBpehHeHo Tume WTo
UM HUCY AOCTaB/beHY OAroBopy onwThHe LLleneH6epr Ha H1XoBY TyX0y Ha ognyky Bnage
JInxTeHwTajHa og 2. jyHa 1998. (ctaB 51).

OHwu cy noce6HO TBpAWAY Aa je oflyKa YnpaBHOr CyAa He caMo AaBasna feTasbaH pe3nme
oproeopa onwTrHe LeneHbepr, Beh ce 1 ocnamana Ha tbUX Yy YyTBpHUBaKY UMbeHNLa,
noce6HO y Be3u ca NTarbeM fia U je NpejMeTHa MMOBVHA OTBOPEHa 3a 13rpagmy. Y cea-
KOM cnyuyajy, onwTtunHa LeneHbepr 6una je Ty>keHa y NocTynky npes YnpaBHUM CydoM U
FeHV KOMeHTapw cy 61 of BUTaIHOT MHTepeca 3a NoAHOCKOLEe NpeAcTaBKe (CTas 52).

Bnapa je TBpauna fa ce oBaj cyyaj mopa pasnukoBatu of Ziegler v. Switzerland (6p.
33499/96, npecyna o 21. debpyapa 2002). Mpema Hanasuma YcTaBHOr cyfa, YnpaBHU cyf
Ce Huje ocnarao Ha oprosope onwTtuHe LeneH6epr. Mpema Tome, 0Ba NpoueaypasHa
HenpaBUWIHOCT HWje AoBefa A0 NpeApacyda npema nogHocMouMa npeacTaBke (cTas 53).

Cypn noHaBsba Aa y rpahaHCKOM NOCTYNKY NPUHLMIN PaBHOMPaBHOCTY CTPaHaKa Nnoapasy-
MeBa fia Ce CBaKoj CTpaHLM Mopa MpPYXWUTW pasyMHa NMpuUanKa fa usHece CBOj Clyyaj -
yK/byuyjyhv gokase - nog yciioBrMa Koju je He JOBOAE Y CYLUTUHCKY HEMOBOJbaH MOSIOXKaj
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Yy O HOCY Ha CYNpOTHY cTpaHy (Buaetn Dombo Beheer B.V. v. Netherlands, npecypna op 27.
okTobpa 1993, Cepuja A 6p. 274, ctp. 19, cTaB 33) (cTaB 54).

KoHuenT npaBryHor cyhera, Kao jedaH of acriekaTta paBHOMPABHOCTY CTPAHa, Nogpasy-
MeBa NpaBo CTPaHakKa [ja Majy Ca3Hatba 1 KOMEeHTapuLly CBe U3BefeHe foKase Un nog-
HeTa 3anakaha (Buaw, Ha npumep, Niderdst-Huber v. Switzerland, npecypna og 18. debpy-
apa 1997, U3BewwTaju o npecygama n ognykama 1997-, ctp. 108, ctaB 24, n Ziegler, uyntu-
paHo rope, ctaB 33 (cTaB 55).

Y oBom cnyuajy, onwTtuHa LeneHbepr, Koja je 6una NpoTMBHa CTpaHKa y NpeaMeTHOM
MOCTYMKY KOMMeH3aluuje, NogHena je oprosope Ha TyOy mopHocunaua npepcTaBke
YnpaBHOM cyay, Tpaxkehu ga oH Ty Ty»Oy ogbuje. Huje cnopHo Aa 0BM KOMeHTapy HUCY
[OCTaB/beHN NOJHOCKOLMMA NPeACcTaBKe 1 Aa HACY Manu NPUAKKY Aa Ha HbUX O4roBope.
OBaj HefoCTaTaK HMje OTKNOHEH YNHbeHNLIOM fa Cy ce MOAHOCUOLUMN NpefcTaBKe MOrn
XanuTm YCTaBHOM CyAy, jep OH Huje N3BPLUMO NOTMYHO NpencnuTmBame ciyyaja (ctas 56).

Cyn Huje yBepeH y aprymeHT Bnagie fa ce, 3a pa3nuky of cinyudaja Ziegler (uutupaHo rope),
YnpaBHM Cyf HUje oclakmao Ha OBe KOMeHTape. TauHo je Aa ce Taj cyAd Huje ocnarbao Ha
TBPAHY OMNWTUHE Aa OTal NoAHOCUNaLa NpeAcTaBKke Huje YNoXKo »anby npoTuns niaHa
30HMpatba nogpyyja. MehyTrm, y3eo je y 0631p aprymeHTe o nNuTakby Aa v je 3emsbuiute
nopgHocunaua npeAacTaBke OTBOPEHO 3a M3rpaAtby. Y CBaKOM Ciyyajy, O4roBOpu OMNwTUHe
cafipanu cy o6pasfioXkeHo M1LLIbere O OCHOBAHOCTM Ty6e nogHocunala npeacTaBKe.
Cyn je BuWwe nyTa cMaTpao Aa y TakBoj CUTyaUMju AejCTBO KOje Cy OAroBOpU 3anucTa umanm
Ha npecyay Huje 6e3 3HauajH1x nocneanua. OHo WTO je oBAe NOCeBHO BaXKHO jecTe noBe-
perbe cTpaHaka y paj npasocyha, Koje ce, n3mehy octanor, 3acH1Ba Ha ca3Hamy Aa Cy
UManu NpUnnKy aa uspase CBoje CTaBOBe O CBaKOM JOKyMeHTy y cnucy (Niderdst-Huber,
uuTrpaHo rope), ctp. 108, cT. 27, 29 n Ziegler, untupaHo rope, ctas 38) (ctaB 57).

Y oBOM cniyuajy, MoLTOBake Npasa Ha NpaBuYHO cyhere, 3arapaHToBaHO YlaHOM 6. CTaB
1. KoHBeHUuje, 3axTeBaso je Aa ce nogHoCcMouMMa NpefcTaBKe Npy»Ku npunnka ga oyay
YyNo3HaTW 1 la KOMEeHTapuLLy 3ana)ahba Koja je nogHena npoTMBHUYKA CTPaHKa, OMLWTUHA
LleneH6epr. MehyTum, nogHocroLMma NpeacTaBkm Huje fata oBa MoryhHocT (cTaB 58).

CxopHo ToMe, OISO je [0 Kpluehsa unaHa 6, ctaB 1, (ctaB 59).

M3 oBux pasnora Cyn npecyhyje aa Huje gowno Ao Kpleka unaHa 6. ctaB 1. KoHBeH-
unje 36or HaBOJHOT HeoCTaTKa HEMPUCTPACcHOCTU cyaurje YctaBHor cyda X. X., Kao 1 aa
je gowwsio Ao Kpliewa unaHa 6. ctas 1. KoHBeHUuje TYMe WTO je AOLWNO0 A0 KpLieHa NpuH-
Luna paBHOMPABHOCTY CTPaHa.
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npepcTtaBka 6p. 25330/07, npecypa o 12. HoBembpa 2013. roanHe

360r nponycTa yrnpaBHKX CyfOBa Ja NOMOrHY NMOAHOCKOLY NpeacTaBKe y Npubasbakby
[l0Ka3a U HbUXOBOM pa3mMaTparby. OrpaHUYeHNM NPencnmTBakbem o CTpaHe HauuoHan-
HVX CyA0Ba NOAHOCKOLY NpefcTaBKe ce ycKkpahyjy OCHOBHY MHCTPYMEHTM 33 apryMeHTo-
Bakbe HEroBoOr Cyuyaja.

" HumweHnuHo cTambe

MoaHocunay, npeactaBke je 2002. rogmHe 6M0 3anoCieH y IMTBAHCKUM OPY»KaHUM CHa-
rama Ha neToroguLiHbem yroBopy Koju 6u, nog ogpeheHrM oKoMHOCTMMA, MOrao 6utu
YKVHYT U Npe NCTeKa pokKa. JINTBaHCKe HOBKHe ob6jaBusie cy unaHak 2006. rognHe y KoM
je mogHocunay npefcTaBke KPWUTUKOBAO HOBO 3akOHOAABCTBO 300r Heopgrosapajyhe
3aWTHTe NpaBa BOjHMKA Y ANCLMMAMHCKOM NOCTYNKY. [NoKpeHyTa je nHTepHa ncrpara, Koja
je Ha Kpajy okoHuUaHa obpa3noxerem fia NOAHOCKNAL, NPefCTaBKe HUje NPeKPLUKO BOjHY
AVcUMNAnHY. YroBop NogHOCKOLA NpefcTaBKe je packuHyT 2006. rogunHe, jep je HaBpLIro
CTapOCHY rpaHuLy 3a ofnasak y neHsujy, y cknagy ca Bakehm 3akoHckMm ofpepnbama.
MopHoCMNaL NpefcTaBKe OCNOPKO je OBY OAJNTYKY NpeA ynpaBHUM CyAoBMUMa, TBpaehu aa
je 6110 AUCKPUMIMHMCAH Ha OCHOBY NIMYHOT MULLJbEHbA 1 3aTPaXmo of CyAoBa Aa npubase
N aHanu3upajy fokKase o ApYyrM BOjHULMMA Y HeroBoM 6aTarboHy Koju cy Takohe Tpe-
6ano ga 6yay oTNyWTEHU Ha OCHOBY roAMHa cTapocTu. Kanbe nogHoCHoLA NpeacTaBke
cy opbujeHe 1 BpxoBHU ynpaBHM CyA je Ha Kpajy NoAp»ao Ty OfJ1yKy.

LLITo ce TMYe npumersusocTn, Bnaga je Tepanna fa unaH 6. H1je NpuMerunB Ha Cnyyaj Noa-
HocCroLa NpeACTaBKe, jep ce Cnop y NUTaky HUje Morao cMaTpaTtu,rpahaHckum”y cmucny
Te ogpepbe. Cya je NPUMETNO Aa je HaLMOHAHWN 3aKOH NOAHOCKOLY NpeacTaBke o6e36e-
VO NpaBO Ha MPUCTYN CyAy, Koje je NogHocunaL NpeAcTaBke 1 OCTBapuWo, 3axTeBajyhn
npaeo, Koje je 6uno ,rpahaHcke” npupoge, fa HacTaBy NpodecnoHanHy BOjHY CiyxO0y
[0 ncteka noctojeher yroopa. Cnop npep HalMOHanHMM Cy[oBUMa 61O je cTBapaH u
036U/baH 1 pe3ynTaT NocTynKa je 6o aupekTHO ofgnyuyjyhn 3a npeameTHo npaso. YnaH
6. je cTora 6mo npumeruB. NpennmMuHapHK NPUroBop je oabujeH (jegHornacHo).

LTo ce Tue ocHoBaHocTH, Cyf je cMaTpao fa je HaBofk AMCKpUMMHAUKMje 610 y cpeguwTty
Xanbe nogHocmoua NpeAcTaBKe npe HauvMoHanH1M cyaosumMa. 36or Tora je nopeherbe
n3mvehy reroee cuTyauuje U cuTyauuje OCTaiMX BOjHMKA KOjMa je HaBOAHO 6uno
[1I03BOJbEHO [la HacTaBe Cy»KOy Mo [OCTM3akby CTAaPOCHE rPaHuLe 3a MeH3VOoHUCakbeE,
anu npe ncTeka yroBopa, 6uno HeonxoAHO 3a MogHocMoLua npepacTaBke Aa 61 morao
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[a usHece cBojy »anby. Henpyxare nomohu nogHocuouy npeactaBke y nprbasbarby
[loKasay Be3u C TUM 1 pa3maTtpame UCTuX unm 6ap HaBohere pasnora 360r Kojux To Huje
HEOMXo4HO, Of CTPaHe HaUMOHAaNHMUX CYAOBa, YCKpaTuanM Cy NOAHOCMOUY MpeacTaBke
OCHOBHO CPeACTBO 3a apryMeHTOBaHe CBOT Cllyyaja. Y CnopoBMMa Koju ce Tuuy rpahan-
CKUX NpaBa, MonyT OBOr, TakBa OrpaHUYeHa npoLeHa He 61 ce Morna cmaTpaTyi 4enoTBOp-
HUM CYACKMM MpeuncnutuBambemM npema unany 6. ctas 1. Crora, noctynum npeg Haumo-
HaSIHMM CYA0BMMA, Y3eBLUN Y LeNINHN, HACY 3aA0BOSbUIIM 3aXTeBE NPaBUYHE U jaBHe pac-
npaeey cM1ciy unaHa 6. ctas 1. YTBpheHo je fa je n3BplueHa noBpea unaHa 6. ctaea 1.'%

2.3. Cyherbe y pazyMHOM POKY
"= Yeoa

MpaBo Ha cyberbe ,y pasyMHOM POKY” jeaHO je of npaBa npasuyHor cyherba n3puumto
npensuheHo unaHom 6. ctae 1. MNpema 0BOj oapendw, ApxaBe Cy AyXKHe Aia OpraHu3yjy
CBOje NpaBHe crcTeMe 1 Npeay3rMajy CBe pa3yMHe Kopake Kako 6u ocurypane fia hrxoBu
cynosu 6yany y moryhHocTn fila o6e3befie cBa cyhena y pasymHOM poky.'* MehyTum, nako
unaH 6. ctas 1. Aaje gpXaBaMa LUIMPOKe rpaHuLe 3a rerosy npumeHy Cya je KOHTUHYU-
paHo ofbujao aprymeHTe TyXXeHUX [pXaBa Koje Cy HaBogune fa HUXOBU HaLMOHaHU
CynoBW HUCY 6unu y MoryRHOCTM ia AOHECY NpPaBOCHa)XHe npecyne y KpaTKiM POKOBrMa
360r npeBenvkor 6poja npeamMeTa,' ykibyuyjyhn u Kalwrbera Npoy3poKOBaHa LTPAjKo-
BMMa afBokKarta.'® OBo nornassbe ycpencpenmuhe ce Ha 6pojHe npecyae Cyaa o NOYeTKy U1
3aBpLUETKY BPEMEHCKOT NepPrOAa PeNleBaHTHOT 3a 13padyHaBakbe ,pa3yMHOCTU” Tpajakba
cyhetba, Kao Y OCHOBHUM MPVHLMNUMA 32 BPLUEHE TakBe NpoLieHe.

Tume WTO ce 3axTeBa Aa ce NOCTyNaK CNPOBEAE Y ,Pa3syMHOM POKY", y TeKcTy KoHBeHLmje
Ce HarsallaBa KOJIMKO je BaXKHO Aia NPaBOCYAHW OpraHu CnpoBoge npasay 6e3 ogyrosna-
yetba Koje 61 MO0 fa Yrpo3u AenoTBOPHOCT U BEPOAOCTOJHOCT NMPABOCYAHOr CUCTEMA
(H. v. France, 6p. 10073/82, ctaB 58 u Katte Klitsche de la Grange v. Italy, cta 61). YnaH 6.
cTaB 1. 06aBe3syje BMCOKe CTpaHe YroBOPHULE Ja CBOje MpaBHE CUCTEME OpraHu3yjy Ha

145 Information Note on the Court’s case-law No. 168, November 2013, Joksas v. Lithuania, 25330/07 Judg-
ment 12.11.2013 [Section I, gocitiyaHo Ha: https://www.bing.com/search?q=echr+joksas+v.+lithuania-
&form=ANNTH1&refig=9b51ba14962e4e048d0e9fd5c827bf8a&sp=1&qs=HS&pg=echr&sk=PRES1&s-
¢c=8-4&cvid=9b51ba14962e4e048d0e9fd5c827bf8a.

146 Frydlender v. France [GC], Upegcitiaska 6p. 30979/96, upecyga og 27. 6. 2000, cltias 45.

147 Deumeland v. Germany, npepacTtaBka 6p. 9384/81, npecypna og 29. 5. 1986.

148 Arvanitaki-Roboti and Others v. Greece, npeacTtaBka 6p. 27278/03, 18. 5. 2006, cTaB 15.



106 I AEO

Ha4ynH KOjI/I cyooBrMa omoryhaBa Aa I'IOCTyI'Iajy Yy CKnagy ca pasyindnTtm 3axTesnma Tor
YnaHa.

Cyn je y BuMlLEe HaBpaTa UCTULLAO KOJIMKO je BaXKHO Aia ce mpaspa crnpoBoau 6e3 opna-
ratba Koje 61 MOrfio fa yrposu AesoTBOPHOCT M BEPOAOCTOJHOCT NPABOCYAHOr CUCTEMA
(Scordino v. Italy (6p. 1) [GC], cTaB 224). Ako Cyn YTBPAW Aa Yy HEKOj BUCOKOj CTPaHW yro-
BOPHMLM NOCTOjX NpaKca Koja Huje y cknagy ¢ KoHBeHUMjom Koja MpoucTnye n3 Haromu-
naBarba NoBpeAa 3axTeBa 3a cyherem y,pa3yMHOM pOKY”, TO NpeAcTaB/ba ,0TexaBajyhy
OKOJIHOCT noBpepe unaHa 6, ctas 1” (Bottazzi v. Italy [GC], ctaB 22 n Scordino v. Italy (6p. 1)
[GC], cTaB 225).

Y cnyyajeBuMa Kaja MOAHOCMOLUM MpefcTaBKe HaBOAe KpLUere MNpaBa Ha NpaBUYHO
cyberbe y okBMpY pasymHor poka, Cyq je yBeK 3amnouymhao aHanusy ytephusBarem aBe
CYLUTMHCKE OKOJIHOCTW: a) TPeHyTKa Kafa je 3arnoyeTo Bpeme pPefieBaHTHO 3a M3pauy-
HaBare pas3yMHOCTU Tpajara cyherba; U 6) yKynHor nepuopa Tpajaka HaLMOHaNHOr
nocTynka.'*

TekcT unaHa 6. cTaB 1. OHOCH Ce Ha Pa3yMHOCT Tpajatba ,NPaBUYHE 1 jaBHE pacnpase ... Of
CTpaHe He3aBUCHOT U HenpucTpacHor cyga“ MehyTum, ogpenba ce N3puumnToO He No3rBa
Ha pa3yMHOCT Tpajatba YNpaBHOr NOCTYMNKa Koju CMPOBOAE OpraHu ynpase Koju He YnHe
4CYR" y CMUCAY 3Hauerba unaHa 6, ctaB 1.buno 6u norMyHo NPeTNoCTaBUTY Aa pavyHare
pa3yMHOCTM Tpajarba cyherba Nounkbe y TPEeHYTKY NOKpeTarba CYACKOr MOCTYMKa 1 3aBp-
waBa ce Ha Kpajy Tor noctynka. MehyTum, 13 H13a BasbaHux pasnora, npakca Cyaa pas-
BUNa ce y apyrom npasuy. ObpauyH nepriosa pefieBaHTHOT 3a Pa3yMHOCT Tpajatba cyhetrba
MO>e MOYETUN YaK 1 Npe noyeTKa CYLCKOr MOCTYMKa, yK/byuyjyhn TMe 1 Bpeme Tpajara
ynpaBHOT MOCTYrKa Koju BOAe yNpaBHU opraHu,' a 3aBpLuaBa ce y TPeHYTKY 13BpLIeHa
CYACKMX NpecyAa of CTpaHe opraHa ynpase. CyA je Npeanoxmo NpPakTMYHO onpasiarbe
3a TyMauere ynaHa 6. cTaB 1. MOLWTO Ce NOCTYNaK YeCTo OANaXKe, He Of CTPaHe CYACKUX
MHCTaHUK, Beh of] cTpaHe opraHa yrnpase Koju Bofe yrpaBHe NocTynke. Y HX3Yy 3eMasba,
[IOK OpraH ynpase He AoHece yrpaBHY aKT y Be3u ca NOAHOCKOLEM NpefCTaBKe, NOTOHU
Hehe 6UTK y MoryhHOCTM Ja MOKpeHe 61O KakaB CyACK/ MOCTYNaK NpoTuB TOr akTa. Y

149 Golder v. the United Kingdom, p. 23 n Kénig v. Germany, tpegciuaska 6p. 6232/73, ipecyga og 28. 6. 1978.
150 Golder v. the United Kingdom, p. 23 n Konig v. Germany u Janssen v. Germany, upegciuaska 6p. 23959/94,
tpecyga og 20. 12. 2001.
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cnyuajy Vilho Eskelinen and Others v. Finland'™' Tpe6ano je yeTnpu roguHe ga OKpyXHU
ynpaBHY of60p oAslyun o 3axTeBy NofHOCUNALA 3a fofaTKe Ha 3apaje, 6e3 nprxBat/bu-
BOr 06pasnoxera. Tek Nocsie oBe offioKeHe oaslyke NOAHOCHOLM NpeAcTaBKe Cy MOMN
[la NOKPeHy CYACKU MOCTyNak 3a NpencnuTaTiBakbe OBUX OfANyKa, Kojuma je notom Tpe-
6ano Tpu rofMHe 3a pacnpasy Ha ABe NHCTaHLe. [lakne, noyeTHa Tauka 3a U3pauvyHaBarbe
pa3yMHOr poka MOe 3anoyeTy y TPeHYTKY Kafja nofHocunal, NpeacTaBke YoXu npu-
roBop wnu *anby opraHuma ynpase.'>? TakBa nonutuka noaceha cese gp»aBHe opraHe,
Cy[CKe 1 yNpaBHe, la HMXOBM NPOLECHUN aKTX MOTY YT/LATV Ha NpaBa nojeanHaLa ycTa-
HoBsbeHa KoHBeHUumjom. Kpajiba Tauka peneBaHTHOr BpemeHa cyberba Moxe 6uTn Kpaj
cyhetba MM KOHauHO M3BpLUEHE MPecyfe of CTpaHe opraHa ynpase. M3BpLHM NoCTy-
Mak, MaKo ray Hv3y 3emasba YiaHuLa Bofe opraHu yrnpaBe, CMaTpao ce CacTaBHUM efioM
n nocnearom dasom,cyhera” npema unany 6. ctas 1.'%3

Kaga Cyn oppenv NoyeTHy U Kpajiby TauKy peneBaHTHOT Nepriofa, OH MOXe fa oapeam
YKynaH nepuop Tpajarba MOCTYNKa W HEroBY PasyMHOCT. Y CNOXEHMM HauMOHaIHUM
nocTynummMa, rge v nogHocunay npefcTaBke morao 6utn ymewaH y Behm 6poj mehy-
COBHO MoBe3aHMX NocTynaka Koje Bofe pasnuunti cygosu, Cyg he yTBpaut Bpeme cya-
CKOT MOCTYMKa Koje 6u Tpebano unu He 6u Tpebano fa byae yKibyuyeHo y YKynaH nepuos
JCybema” >

Kapa je peu o TpeHyTKy Koju Ce y3rMa Kao noyeTak pesieBaHTHOr neproga, pok 061MyHo
nourke Aa Teye ofy MOMEHTa Kaja je NoCTynaK y npeameTy NOKPEeHYT npes Hag eXHUM
cynom (Poiss v. Austria, ctaB 50 n Bock v. Germany, ctaB 35), 0CM YKONUKO je NMOAHOLLIEeHe
3axTeBa yrnpaBHOM OpraHy npeaycsioB 3a NOKpeTake CyACcKor MOoCTynka. Y Tom ciyyajy y
POK ce MOXe ypauyHaT! U 06aBe3HU NPeTXofHN yrnpaBHW noctynak (Kénig v. Germany,
cTaB 98; H. v. France, ctaB 31 u Kress v. France [GC], ctas 90).

Tako, nof ogpehHeHnM OKOMHOCTMMA Pa3yMaH POK MOXe MOoYeTn 4a Teye Yak 1 npe Hero
LUTO Ce AOHEeCe OAJIyKa KOjoM 3amountbe NocTynak npef CyAoM npef Kojum nogHocunaly,
3axTeBa nokpehe cnop (Golder v. the United Kingdom, ctas 32 in fine; Erkner and Hofauer v.
Austria, ctaB 64 n Vilho Eskelinen and Others v. Finland [GC], cTaB 65). MehyTum, TO je n3y3e-

151 Vilho Eskelinen and Others v. Finland, p. 15.

152 Bupetn Takohe Konig v. Germany, p. 93.

153 Hornsby v. Greece, npeacTtaBka 6p. 18357/91, npecyga of 19. 3. 1997.
154 Deumeland v. Germany, p. 14.
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Tak 1 NprixBaheH je oHZa Kafa Cy, Ha MpUMep, 3BECHW NPETXOLHU KopaLum 6unmn Heonxo-
ZaH yBog y noctynak (Blake v. the United Kingdom, ctaB 40). 3a npeMeT y KOM ce panno
0 3axTeBy rpahaHcke cTpaHke y cnopy Buau Nicolae Virgiliu Tdnase v. Romania [GC], cT.
207-208.

UYnaH 6. cTaB 1. MoXe ce Takohe NPUMEHUTN 1 Ha NMOCTYNKe KOju, aKo HUCY Y LIenocCTu npa-
BOCYZiHE NpUpofe, Nnak jecy yCKo NoBe3aHU ca Hafi30pOM KOju CMPOBOAU CYACKM OpraH.
To je, Ha Npumep, 610 CNyyaj ca NPeaMETOM y KOM Ce Paanio O NoAenu nMata Koje je
CNPOBeAEHO Y BaHMaPHMYHOM NOCTYNKY NpeA [iBa jaBHa 6enexxHnKa, anu je Leo Taj nocTy-
nakK HanoXuo 1 NoTBpamno cyg (Siegel v. France, 1. 33-38). Ctora je oy»uHa nNocTyrnka Bohe-
Hor npep jaBHUM b6enexxHnurMa y3eTa y 003uUp Kaaa ce u3padvyHaBano fja nu je Leo nocTy-
nak CnpoBefieH y Pa3yMHOM POKY.

LITo ce TMye 3aBpLUETKA NPeAMETHOr NePMOAa, OH 0OMUYHO 0OYXBaTa LIeO NOCTYMNAK, YKIby-
uyjyhu xxan6eHu noctynak (Kénig v. Germany, ctas 98 in fine) n npoTexe ce cBe 4O KOHaUYHe
oANyKe KojoM ce cnop peluasa (Poiss v. Austria, ctas 50). [pema Tome, 3axTeB fa ce cyam y
pa3yMHOM POKY OIHOCK Ce Ha cBe da3e CyACKOr NOCTYMNKa YmMjy je Unb pellaBarbe Cropa,
He nckbyuyjyhn dase koje HacTynajy HakoH npecyge o Mmeputymy (Robins v. the United
Kingdom, cT1. 28-29).

Crora Kapa ce yTBphyje peneBaHTaH neprog, Mopa ce 1 U3BpLUeHe npecype Kojy je JoHeo
6uUno Koju cyn cMaTpaTtu cacTaBHUM Aenom noctynka (Martins Moreira v. Portugal, ctas
44; Silva Pontes v. Portugal ctaB 33 n Di Pede v. Italy, ctaB 24). Bpeme He npecTaje fa Teue
CBe [IOK Ce He OCTBapu MpaBo Koje je TpaxkeHo n yTBphHeHo y noctynky (Estima Jorge v.
Portugal, ct. 36-38).

Mako ycTaBHM Cyf HMje HagnexaH da ofnyuyje o Meputymy, NOCTYNUM KOju ce npes hum
Bofe Takohe ce y3umajy y 063uUp oHAa Kafa Herosa Oaflyka MOXe fa yTuue Ha UCXOp
cnopa npep pefosHum cyposumMa (Deumeland v. Germany, ctaB 77; Pammel v. Germany,
cT. 51-57 n StiBmann v. Germany [GC], ctaB 39). Minak, o6aBe3a fa ce cyhbeme cnposege y
pa3yMHOM POKY He MOXe Cce TYMaunTU Ha NCTW HauMH Kafa je pey O YCTaBHOM Cyfy Kao 1
Kaja je pey o pepgoBHOM cyay (ibid., ctaB 56 n Orsus and Others v. Croatia [GC], ctas 109).

Haj3ag, Kaga je peu o mewary Tpehux nvua y napHUYHU Noctynak, NnoTpebHo je yTBp-
avTn cnepgehy pasnuvKy: Kaja nogHocunal npefcTaBke MHTePBEHMLLIE Y HALMOHATHOM
MOCTYNKy CaMo y CBOje MMe, POK Koju ce y3rma y 063up nountbe fa Teye of Tor AaTyma;
C Apyre CTpaHe, aKko je nogHOCUAL, MpefCcTaBke N3HeO HaMepy fia HacTaBy NOCTyMNaK Kao
HacnefHUK, OHZA Ce OH MOXKe »KalnTN Ha LieNoKYMHO Tpajakbe nocTynkKa (Scordino v. Italy
(6p. 1) [GC], cTaB 220).
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Cyn npouemyje pasymHOCT nepuopa cyhemwa y3nmajyhu y o63up nocebHe OKONHOCTY
cBaKor cnyvaja. Mehytum, Cyn HMKaza Huje YyTBPAMO ancTPaKTHU Nepuog npekopayerba
nocne Kor ce Bpeme cyhera ayTomMaTCKu NporaliaBa HepasyMHUM. Y cyyajeBrMa Kaja
je Cyn Mmopao fa yTBpam NuTarbe NnpekomepHe Ay»K1He HauMoHanHmx cyhera, NOHOBO je
[a 6u Tpebano npumeHnTH cnegehe Kputeprjyme 3a oLerBatbe:

PasyMHOCT fy>KuHe Tpajatba MOCTYMNKa Mopa Ce NMPOLEHUTA Y CBETY OKONTHOCTYM CJyyaja
1 y3 no3mBake Ha cnepehe Kputepujyme: CIOXKEHOCT Clyyaja, NOCTynake nogHocKoua
npeacTaBKe 1 PeNeBAHTHUX OPraHa, Kao 1 3Havaj N1MTara 3a NoAHOCUOLA NPefCcTaBKe Y
cnopy.'*

A.Hauena

Ob6aBe3a BNCOKNX CTpaHa YroBOPHKLA: O HUX Ce 3aXTeBa Aia MPaBOCYLHU CUCTEM Opra-
HK3Yjy Ha TakaB HAuVH Aa HUXOBW CYLOBM MOTY CBaKOME Aa rapaHTyjy NpaBo Ha npas-
HOCHaXXHY OfINYKY Yy CMOPOBMMA KOju Ce BOAE Y norneay rpahaHcKyx npaBa 1 ob6aBesa y
pa3symHom poKy (Comingersoll S. A. v. Portugal [GC], ctaB 24 n Lupeni Greek Catholic Parish
and Others v. Romania [GC], ctaB 142).

MpoueHa Yy KOHKPETHOM NpeAMETY: Pa3yMHOCT AY>KMHE MOCTYMKa Koju crnaga y nosbe Aej-
CTBa ufiaHa 6. cTaB 1. MOpa ce NpoLerMBaTh y CBaKOM NOjeANHAYHOM NPeaMeTy Y cknagy
C KOHKpeTHUM okonHocTuMa (Frydlender v. France [GC], cTaB 43), lUTO MOXe 3axTeBaTu 1
onwTty oueHy (Obermeier v. Austria, ctas 72; Comingersoll S. A. v. Portugal [GC], cTaB 23 u
Nicolae Virgiliu Tanase v. Romania [GC], cTaB 214).

Mopa ce y3eTn y 063up uenvHa noctynka (Kénig v. Germany, ctas 98 in fine).

Mako paznuunTa Kalltbera caMma no cebu He NpeacTaBbajy HYKHO Npobnem, Kaaa
Ce CBa Ta Kalltberba NOCMaTpajy 3ajeHO 1 KyMyNaTUBHO, MOXe Ce U3BEeCTU 3aKJby-
YaK fa je npekopaueH pasymaH pok (Deumeland v. Germany, ctaB 90). [pema Tome,
nako Ay»<unHa cBake dase nocTynka (OTNpuanKe roarHy 1 no AaHa) cama no cebu

155 Rumph v. Germany, lipegcitiaska 6p. 46344/06, Upecyga og 2. 9. 2010, ciuas 41 wv Frydlender v. France [GC],
ciuas 43.
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MoXKaa Hehe 6UTU cmaTpaHa Hepa3yMHOM, UMAK YKYMHO Tpajatbe MOCTyMNKa MOXe
6UTK oLlereHO Kao NpekomepHo (Satakunnan Markkinapérssi Oy and Satamedia Oy
v. Finland [GC], cT. 210-211);

Kawrere 3a Bpeme ofpeheHe pase NocTynka Moxe GUTU JOMYCTUBO ako YKYyrHa
JYXVMHa NocTymnKa Huje npekomepHa (Pretto and Others v. Italy, ctas 37);

HauuoHanHu opraHn mMory octaTv akTVBHM 3a CBe BpeMe MOCTYMKa, a Kallkbera
Mory 6uTin n3asBaHa npouecHuM HepgocTauuma (Nicolae Virgiliu Tdnase v. Romania
[GC], cTaB 213);

LAYyrn nepnogmn TOKOM Kojux NocTynak ... Mrpyje’, a Aa ce 3a To He Mpy»ka HUKaKBO
objalirbetbe HUCY NprxBaTbUBK (Beaumartin v. France, ctas 33).

MpuMerMBOCT unaHa 6. cTaB 1. Ha NPETXOAHUN MNOCTYNakK UM Ha NPUBPEMEHE MepPe, YKIby-
uyjyhu cyncke Hanore, 3aBMCK of Tora a nn cy ucnyreHu ogpehenn ycnosu (Micallef v.
Malta [GC], cT. 83-86).

MocTynuwm 3a oanyumBame o npetxogHom nutamwy Cyda He y3umajy ce y 063up Kapa ce
npoLetbyje fyKMHa NocTyrnka Koja ce MoXKe NPUNMcaT HaLMoHaHUM opraHuma (Pafitis
and Others v. Greece, ctaB 95 v Satakunnan Markkinap6rssi Oy and Satamedia Oy v. Finland
[GC], cTaB 208).

AKO je p>aBa yBesla KOMMNEH3aTOPH NPaBHU NieK Kako 61 ce HaloKHaaWe NoBpeae pas-
YMHOT pOKa, a Taj MpaBHU NeK, carfiefaH y LennHu, Hije ocnobonmo nogHocnoua npeg-
CTaBKe CTaTyca ,KpTBe” y cMuciy unaHa 34. KoHBeHLMje, OHZA TO NpefcTaB/ba ,o0Texa-
BajyNy OKOMHOCT" y KOHTEKCTY NoBpee unaHa 6. cTaB 1. y cMUCNY NpeKopayetba pasym-
Hor poka (Scordino v. Italy, (6p. 1), [GC], cTaB 225).

b. Kputepujymu

PasyMHOCT gy»KMHe MOCTyrnKa Mopa Ce MPOoLeHKBaTU Yy CBETITY OKOSIHOCTY NpeaMeTa U
y cknagy ca cnegehum Kputepujymrma: CloXKeHOCT NpeameTa, NocTynare nogHocuoua
NnpeacTaBke U HaANeXHVX OpraHa M BaXKHOCT NMpeameTa Cropa 3a nogHocuoua npea-
ctaBke (Comingersoll S. A. v. Portugal [GC]; Frydlender v. France [GC], ctaB 43; Sirmeli v.
Germany [GC], ctaB 128; Lupeni Greek Catholic Parish and Others v. Romania [GC], ctaB 143
n Nicolae Virgiliu Tanase v. Romania [GC], cTas 209).

CnoxeHocCT npegMeTa 3aBUCK Off CJIOKEHOCTU 0OyXxBaNeHUX YMHEHUYHUX U NPaBHUX
nMTarba y CBET/y BpEMeHa Koje Cy HaLMOHaHM OpraHu Mopanu fa 13[Boje 3a pellaBame
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npobnema y nutamy. Y cinydyajeBuma kaga je Cyn pa3maTtpao nvtake NpeBenunke gyKuHe
Tpajatba HaLMOHaNHOT MNOCTYMKa, YTBPAMO je, Ha MpUMep, ia OHW KOjy YKIbyuyjy oabujarbe
3a 0OHaBIbatbe JO3BOJIE 3a OPYXKje,'*® pa3maTparbe 3axTeBa 3a JoAaTaK Ha 3apagy'™’ v cyg-
CKO NMpeuncnutuBame yckpahrBarba nnahara 3a npekoBpemMeHun pag,'*® Hucy 6unm Hapo-
ynTO CIIOXKeHW fJa 6y To onpasAano nNpeayro Tpajare noctynka. Mehytnm, notpebHo je
HanomeHyTV fa je Cyn CBOjy aHanM3y Be3ao 3a CcBe OKONHOCTW ogpeheHor cnyyaja. Kao
pe3ynTat, MoXe fJohu 4o CMopoBa Y BE3U Ca Fope MOMEHYTUM NTakIMa, KOji Ce YMHM Co-
XKEeHVjUM 1 TMe OnpaBaBajy BULLE BpeMeHa 3a pellaBahe OBMX HaLMOHATHUX OpraHa.

a) CnoxeHocT npegmMeTa

CnoeHocCT NpegmMeTa MOXe Ce OAHOCUTY Kako Ha YMHEHMYHN, TaKO 1 Ha NPaBHMW acnekT
(Katte Klitsche de la Grange v. Italy, ctaB 55 n Papachelas v. Greece [GC], ctaB 39). OHa ce,
Ha NpUMep, MOXXe OOHOCKTU Ha YMHbEeHULY [a je Y NpeaMeT yKIbyUeHO HEKOJNIMKO CTpa-
HakKa (X. v. the United Kingdom, cTaB 72) unu Ha pa3nunuute fokase Koje Tpeba npubasuTn
(Humen v. Poland [GC], cTaB 63). MpeameT Moxe O6UTN Yy NPaBHOM CMUCIY CIIOXeH 360r
Masor 6poja npeLeaeHaTa Ha H/BOY ipKaBe 1in 36or noTpebe fa ce Tpaxu ognyka Cyna
npaege EBponcke yHuje y Be3U C NuTamKMa Koja ce OfHOCE Ha TyMauere eBPOnCKOr
npaea (Satakunnan Markkinapérssi Oy and Satamedia Oy v. Finland [GC], ctaB 212). Y
npeamerty Nicolae Virgiliu Tanase v. Romania [GC], nOCTynak y KOMe ce pagusio O 3aXTeBy
rpahaHcKe cTpaHKe y cnopy OANMKOBAO Ce,3HAaTHOM UMHeHNYHOM clioXeHoLwhy', Koja je
[l0[aTHO MNojayaHa TUMe LUITO CY 3axTeBaHM 6pojHM 13BeLUTajX BeluTaKa (cTaB 210).

CnoxeHowhy noctynaka npep HauVOHANHVM Cy[OBMMA MOXe Ce 00jaCHUTU HUXOBa
ayxwuHa (Tierce v. San Marino, ctaB 31). MehyTum, yak 1 Kaga npeameT cam no cebu Huje
HapOUMNTO CJIOXKEH, HEroBO NCMUTMBaHE MOXe OUTU OTeXkaHo ycnea HejacHoha 1 Henpea-
BUA/BUBOCTM Y HALMOHAIHOM 3aKOHOZABCTBY, LUTO MOXe MPecyqHO LOMPUHETU Oy»KeM
Tpajatby noctynka (Lupeni Greek Catholic Parish and Others v. Romania [GC], ctaB 150).

Y npoueHun noctynama Koja AonpuHoce Kalwmbery, Cya je npuctynmno aHanmsn nojeau-
HauyHOr 1 KyMyflaTMBHOT AONPMHOCA HEroBOM y3poKy. Yak 1 Kaga Cy NocTynum NogHOCH-
oL npeAcTaBke AONPUHENN YKYNHOM Kallkberby Y HalmMoHanHoM noctynky, Cyn 6v morao

156 Rumph v. Germany.
157 Vilho Eskelinen and Others v. Finland, p. 15.
158 Arvanitaki-Roboti and Others v. Greece, p. 93.



112 | AEO

Aa YTBPAY KpLueke unaHa 6. cTaB 1. o4 CTpaHe Ty»KeHe ApxaBe, ako ce BUAW Aa Cy pasnu-
UMTU HALMOHAJTHW CYA0BM AONPUHENN YKYMHOM Kallkberby Y hMXOBOM OABOjEHOM CKYMy
nocrynaka.'

6) MocTynarbe nogHoCKOLa NpeacTaBke

UnaH 6. cTaB 1. He 3axTeBa of NofHOCMUNaLa NpeAcTaBKe Aa akTUBHO capabyjy c npaBo-
CYOHVIM OpraHvMa HUTK Ce HUMa MOXe NpebaunTy TO WTO KOPUCTEe CBA PACMoONoXKUBA
npaBHa CpefCTBa Ha Koja MMajy NpaBo Npema HauvoHanHOM 3akoHoaaBcTBy (Erkner and
Hofauer v. Austria, ctaB 68), Kao LUTO UM ce He Mory npebaunTy HYU nocnefmLe HUxXoBor
3apaBcTBeHor ctara (Nicolae Virgiliu Tdnase v. Romania [GC], ctaB 211). Vinak, y Tom cny-
Yajy HauMOHasHM OpraHy He MOTy ce CMaTpaTy OArOBOPHMM 3a 610 KaKBO MPOAYKeHe
MoCTYyrKa Koje 13 Tora npouctekHe (ibid.).

On nuua o KojeM je pey Tpaxku ce camo fja UCMOSbI PEBHOCT Y Npeay3uMatby npoLec-
HUX PaAHby Koje ce Ha Hera OfHOCe, ia Ce Y3APKM Of NMPUMEHe TaKTUKe oflyroBnaverba
M [a KOPUCTK CBa CPeACTBa Koja My HaLMOHANHO 3aKOHOAABCTBO Mpy»a 3a ckpaherbe
noctynka (Unién Alimentaria Sanders S. A. v. Spain, ctas 35).

MocTynare nogHocuoua NpeacTaBke NpefcTaB/ba O6JEKTUBHY UMHEHNWLY Koja ce He
MOXe MPUNUcaT TY>KEHO] APXKaBy 1 Koja ce Mopa y3eTun y 063up Kaga ce ytephyje ga nu
je npekopaueH pasymaH pok yTBpheH y unany 6. ctaB 1. (Poiss v. Austria, ctas 57; Wiesinger
v. Austria, ctaB 57 n Humen v. Poland [GC], cTaB 66). locTynarbe nogHocroLa npefcTaBke
camo o ceby He MOXe Ce KOPUCTUTU Kao OnpaBiatbe 3a neprope HeakTMBHOCTU.

Heku nprvMepu nocTynatba NogHOCMOLA NPefCTaBKe:

HeaXXypHOCT CTpaHaKa y JoCTaB/bakby NOAHecaka Yy NMocTyrnky Moxe 6UTHO Jonpu-
HeTn ycnopaBamy noctynka (Vernillo v. France, ctas 34);

yyecTano/BuLLIEeCTPyKO Meratbe NPaBHOr 3acTynHuKa (Kénig v. Germany, ctas 103);
3axTeBM U NPOMYCTY KOjU yTUUY Ha Bohene nocTtynka (Acquavivav. France, ctaB 61);

MOKyLLaj ia Ce MOCTUTHE NpujaTesbCKo NopaBHatbe (Pizzettiv. Italy, ctaB 18 n Laino v.
Italy [GC], cTaB 22);

NnocTynak Koju je rpelkom NOKpeHyT npef HeHaanexHum cygom (Beaumartin v.
France, ctaB 33);

159 Deumeland v. Germany, cttias 90.
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CKJIOHOCT MapHMYeY, 0 YeMy CBeJIoUe MHOrOOpOjHE NpefCcTaBKe 1 ApYru TyKOeHu
3axteBu (Pereira da Silva v. Portugal, c1. 76-79).

Mako ce HauMOHaNHM OpraHn He MOry CMaTpaTyi OATOBOPHMM 3a MOHALLaHe OMNTYKeHOor
nnua, TakTrKa oflyroBrayerba Kojy KOpUCTY jeiHa CTpaHKa He ocnobaha opraHe obaBese
[a obe3bepe cnpoBoherbe NOCTynKa y pasymHoM poky (Mincheva v. Bulgaria, ctaB 68).

B) [NocTynare HagneXxHnx opraHa

[l pxaBa ofrosapa 3a CBe CBOje OopraHe BaCcTU: HE CaMO 3a NPaBOCYAHe OpraHe Hero 3a
CBe jaBHe UHcTUTYUMje (Martins Moreira v. Portugal, ctaB 60). Camo Kallhbera Koja ce Mory
npunucaTy Ap»aBn MOry onpaBAaTh 3akibyyak Aia Huje UCMyheH 3axTeB 3a cyheme ,y
pa3symHom pokKy” (Buchholz v. Germany, ctas 49; Papageorgiou v. Greece, ctaB 40 u Humen
v. Poland [GC], ctaB 66). Cyn ncnutyje noctynak y LefnHu, LWTO 3HaYu Aa Mako ce Hauu-
OHaJIHM OpraHn Mory cMaTpaTh ofirOBOPHMM 3a ofpeheHe npolecHe HefocCTaTKe ycnes
KOjMX fiON1a3u A0 Kallkberba Y MOCTYMKY, Ha KPajy OHU UMaK MOTY UCMYHWUTY CBOjY AY>KHOCT
Ny LenMHN UCNNTaTU NpeaMeT eKCneauTUBHO Kako TO Hanaxe unaH 6. (Nicolae Virgiliu
Tdnase v. Romania [GC], ctaB 211).

Yak 1 y npaBoCygHUM CUCTEMMMA KOju MPUMEHYjY Hauyeno no Kome MHUuunjaTiBa 3a
Bohere MocCTynKa npeAcTaB/ba OArOBOPHOCT CTpaHaKa, MOCTyrnakbe TUX CTPaHaka He
ocnobaha cynose obaBese fa 06e36ene ekcneanTMBHO Cyhere Ha HauVH Ha Koju Hanaxke
unaH 6. ctas 1. (Pafitis and Others v. Greece, ctas 93; Tierce v. San Marino, ctas 31 v Stirmeli
v. Germany [GC], cTaB 129).

WcTo Baxn 1 Kapa je y NocTynky noTpebHa capajrba BeluTaKka: Cyfuvja je Taj Koju cHocu
OLrOBOPHOCT 3a Mpunpemy npegmeta 1 6p3o Boherwe noctynka (Capuano v. ltaly, cT.
30-31; Versini v. France, ctaB 29 u Stirmeli v. Germany [GC], cTaB 129).

WNako ce obaBe3a ga oanyka byne foHeTa y ,pa3yMHOM POKY” OQHOCK 1 Ha YCTaBHWU CYA,
OHa Ce Kajia je pey o0 TOM CyAly He MOXKe TYMAUUTX Ha UCTU HauVH Kao Kafa je pey o pefos-
HUM Cy#oOBMMA. Yrora yyBapa yCTaBa Koja npunajga YyCTaBHOM Cyfy TpaXku a OH MOHe-
Kag y3me y 063vp 1 Jpyre OKOHOCTU OCUM CaMOT XPOHOJOLWKOr pefociena Kojum cy
npeameTu NPUM/bEHU, Kao LUTO je MPUpPOoAa NpeamMeTa Uiv heroBa BaXkHOCT Y NONTHY-
KOM 1 gpywTBeHoM cmucny (ynopeawu StiBmann v. Germany [GC], c1. 56-58; Voggenreiter
v. Germany, cT. 51-52 1 Orsus and Others v. Croatia [GC], ctaB 109). Ocum Tora, Mako unaH
6. Hanaxe Ja CyACKM NoCTynak Oyde ekcneanTrBaH, y keMy ce Takohe Harnawasa wupe
Hayeno BasbaHor cnpoBohema npasge (Von Maltzan and Others v. Germany [GC], (ogn.),
cTtaB 132). inak, KOHCTaHTHMM MpeonTepehereM He MOXe ce onpaBfaTy NpPeKoMepHa
LyXM1Ha noctynaka (Probstmeier v. Germany, ctaB 64).
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Bynyhu fa ce of BUCOKUX CTPaHa YroBOpPHULIA TPaXkn Aa CBOj MPABHM CUCTEM OPraHun3yjy
Ha HaYMH KOju rapaHTyje NPaBo Ha CYACKY OAJIYKY Y pasyMHOM POKY, NpekoMepHa onTe-
peheHocT cynoBa npegMeTMMa He Moxe ce y3eTn y 063up (Vocaturo v. Italy, ctaB 17 u
Cappello v. Italy, ctaB 17). inak, NpvBpemMeHm 3aocTaTaK y pellaBakby npegmerta He noj-
pa3ymeBa OArOBOPHOCT Ap»KaBe, ako caMa pasyMHO npepy3me 6p3e KOpeKTMBHe Mepe
Kako 61 pelunna TakBy n3y3eTHy cutyauujy (Buchholz v. Germany, ctaB 51). MeTtoan Koju
Ce MOry pasmaTpaTti Kao MpUBPEMEHO CPefCTBO 3a yOp3atbe pafa obyxBaTajy peluaBare
npegmeta no opgpeheHom pefocneny, Koju ce He 3acHMBa CaMO Ha AaTyMy MOKpeTarba
Beh 1 Ha CTeneHy HUXOBE XUTHOCTU 1 BaXKHOCTU U, HAPOYNTO, C 063MPOM Ha TO KONMKM
je 3Hauaj camor npeamMeTa 3a CTpaHKe y NocTynKy. MehyTum, ako ce TakBO CTatbe Mpo-
LY 1 NOCTaHe NuTare CTPYKTypHE opraHu3auuje, oHaa T METOAM BULLIE He MOTy 6UTK
[OBOJbHY 1 ApKaBa Mopa fia ce NocTapa 3a AOHOLLeHe Ae/IOTBOPHUX Mepa (Zimmermann
and Steiner v. Switzerland, ctas 29 n Guincho v. Portugal, ctaB 40). YireHunua fa Ta nojaea
BeNMKor 6poja 3a0CTannx HepeLleHnX NpeameTa nocTaje onLTe MecTo He MoKe orpaBs-
[aTu NpekoMepHy AyKu1Hy noctynka (Unidn Alimentaria Sanders S.A. v. Spain, cta 40).

Ocum Tora, yBohere pedopMe Koja je Tako KOHUMMMpPaHa Aa ce home yop3a pa3maTparbe
npegmeTa He MOXe [la OnpaBAa Kalkerna, Oyayhu fa cy fpxase fyXHe Ja opraHusyjy
[la TaKBe Mepe CTyrne Ha CHary 1 fja ce CNpoBOJAe Ha HauMH KojuMm ce n3berasa fda ce fambe
NPONOHrMpajy pa3maTpara npeameTa Koju cy y Toky (Fisanotti v. Italy, cta 22). C Tum y
Be3M, MPVMEPEHOCT HaLMOHANHNX MPAaBHUX JIEKOBA Koje je BMCOKa CTpaHa YroBOpHMULa
yBesia Kako 6y cnpeuuna nojaBy npobsiema npekoMepHo Ayrvx NocTynaka uin Kako o6m
omoryhuna HakHagly WTeTe y TakBUM cuTyaumjama — Tpebano 61 ouernBaTh y OAHOCY Ha
Hauena Koja je ytBpauo Cyg (Scordino v. Italy (6p. 1) [GC], cT. 178 1 parbe n 223).

JpxaBa ce Takohe cMaTpa 0AroBOPHOM 360r Tora LUTO HUje NCMyHEeH 3axTeB 3a cybere y
pa3yMHOM POKY Yy MpeAMeTy y KOM je CrpoBefeH NpeTepaHo Benvk 6poj CYACKMX pagtbu
ycpeacpeheHnx Ha MCUMXMUYKO CTarbe nofgHocmoua npefctaBke. HauvoHanHu cynoBu
Cy 1 fasbe VManu HefgoymuLe y TOM Mnorneay ynpkoc TOMe LTO je MOAHETO MeT n3Bell-
Taja Kojuma je noTepheHa ypauyH/bMBOCT MOAHOCKOLA NpeAcTaBKke 1 oabayeHa Cy fBa
3axTeBa 3a CTapaTe/bCTBO; Ta NapHMLa je Tpajana Yak 1 Bulle of AeBeT rognHa (Bock v.
Germany, cTaB 47).

LTpajk unaHoBa aiBOKaTCKe KOMOpe Cam Mo cebu He MOXe BUCOKY CTPaHy YroBOPHULY
[a YYMH/ OArOBOPHOM Yy Be3U 3axTeBa 3a cyherbe y ,pa3yMHOM poky”; mehyTum, Kaga
Ce ouetbyje 1a N je Taj 3axTeB UCMYHEH, MOPajy Ce Y3eTr Y 063Mp Haropw Koje ApaBa
ynaxe ga 6 cmamuna Kawkera [0 KOjux Aonasuv ycnen Tor wipajka (Papageorgiou v.
Greece, cTaB 47).
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Kapa BuwecTpyKe NpomeHe cyaunja ycrnope nocTynak, jep ce cBaku HOBM Cyauja mopa yno-
3HaTV C NPeAMETOM, ApKaBa ce TUMe He ocnobaha obaBese y nornegy 3axteBa 3a cyherbe
y pa3ymMHOM poKy 6yayhu fa je ynpaBo oHa Ay»kHa Aa 06e36eau BasbaHy opraHu3sauujy
papa npaBocyaHor cuctema (Lechner and Hess v. Austria, ctas 58).

WMako Huje y HagnexHocTn Cya fa aHanm3vpa HauvH Ha KOju HaLMOHanHmM CygoBm Tymaye
1 NpUIMesYjy HaLMOHANMHO 3aKOHOAABCTBO, OH MMNaKk cMaTpa Aa Ao NpecyAa Kojuma ce YKu-
[ajy NPeTXofHO AOHETM 3aK/byuum 1 npeameT Bpaha Ha NOHOBHO OAJlyyrBakbe 06UYHO
Jonasu ycnep rpellaka Koje cy MOUYMHUIAW HUXKK CyAOBU, Kao U Ja NOHaB/bakbe TaKBMX
npecyfa MOXe YKa3nBaTU Ha HeKWM HeJocCTaTak y npaBocygHom cuctemy (Lupeni Greek
Catholic Parish and Others v. Romania [GC], cTaB 147).

r) 3Hayaj NnpegMeTHOr NMTaka 3a MOAHOCUOLA NpeacTaBKe

LLiTo cy nocnepuue Kaltberba 036MbHMje 3a NoAgHOCMOLa 3aXTeBa, TO je CyA BULLIE CKIIOH
fa onbuje onpaBaarba TyKeHe fp)kaBe 3a npopayxeHu noctynak. Cyq je Harmacuo pa
opnpeheHe KaTeropuje npegmera no CBOjoj NpMpoan 3axTeBajy ogpeheHy 6p3uHy.

MNpumepn KaTeropuja npegmeTra KoOju MO CBOjOj NPUPOAU 3axTeBajy HapouuTy
eKCcneauTUBHOCT:

MNMocebHa peBHOCT je NoTpebHa y NpegMeTMMa Koju ce ofHOCe Ha rpahaHCcKy cTa-
TYC 1 MOCNOBHY CNOCco6HOCT (Bock v. Germany, ctaB 49; Laino v. Italy [GC], cTaB 18 n
Mikuli¢ v. Croatia, ctaB 44);

MpeameTn y Kojuma ce paan O CTapaTe/bCTBY Haf AELOM MOpajy ce BeoMa 6p30
pewasatu (Hokkanen v. Finland, ctaB 72 n Niederbéster v. Germany, cta 39), Tum npe
LUTO MPOTOK BPEMEHA Y TaKBMM CUTyaLMjaMa MOXe MaTy Henonpas/buee nocsie-
Avue no ogHoc nsmehy pogutersa v peteta (Tsikakis v. Germany, cT. 64 1 68) — UCTO
TaKo, NpeaMeTM KOju ce OHOCe Ha POANTESbCKY OATOBOPHOCT U NPaBa Ha KOHTaKTe
3axTeBajy HapouuTy ekcrneguTuBHOCT (Paulsen-Medalen and Svensson v. Sweden,
ctaB 39 u Laino v. Italy [GC], cTaB 22);

PagHu cnopoBK No CBOjoj MpupoAW 3axTeBajy eKCMeAWTUBHOCT y [OHOLIeHy
oanyka (Vocaturo v. Italy, ctaB 17 n Ruotolo v. Italy, ctaB 17) — 6uno fa je y nutamy
NPUCTyn Hekoj nNpodecujy Koja nodpasymeBa MpyXakbe VHTENEKTYANHUX yCyra
(Thlimmenos v. Greece [GC], cT. 60 1 62); uena npodecnoHanHa eramcTeHUmnja noa-
Hocmoua npeactaBke (Konig v. Germany, ctaB 111); HacTaBak 3anocnera NogHoOCK-
oua npepacTaske (Garcia v. France, ctaB 14); xan6a 36or oTkasa (Buchholz v. Germany,
cTaB 52 u Frydlender v. France [GC], cTaB 45); cycneH3uja nogHocoLa npefcraBke
(Obermeier v. Austria, ctaB 72); npemelTaj nogHocuoua npenctaske (Sartory v.
France, cta 34); Bpahare Ha nocao nogHocmoua npeactaske (Ruotolo v. Italy, ctaB
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117) nn Kaga je NOTpaXkmMBaHW N3HOC TOSIMKM A3 je XMBOTHO 3HavajaH 3a MOAHOCK-
oua npepctaske (Doustaly v. France, cta 48). Y Ty kaTeropujy cnagajy v NneH3uoHu
cnoposwu (Borgese v. Italy, ctaB 18);

On OpraHa ce Tpa)xXy HapO4uTa PEBHOCT Yy npeamMeTty nogHoCnoua npencrtaBke

Koju 6onyje ofi ,Hensneumse 6onectn” n nma ,Kpah oyekrnBaHN XNBOTHM BeK” (H v.
France, ctaB 47; Pailot v. France, ctas 68 n A. and Others v. Denmark, ct. 78-81).

Of HapneXHVX NPaBOCYAHMX OpraHa 3axTeBa ce NocebHa PeBHOCT Y UCMUTUBaY
NpUroBopa Koju je NofHeo MojefuHal, Koju TBpAW Aa je 61Mo NoaBPrHyT Hacuiby
nonuuumjckux cnyx6eHrka (Caloc v. France, ctas 120);

Y npeameTy y KOMe je MHBanuAcka neHsuvja nogHocroua npefcraBKe npeacTassbana
rnaBHN Aeo cpefcTaBa Koja je OH MMAo Ha pacnonaraky, NoCTynak y Kome je Tpa-
1o nosehare neHsuje c 0631POM Ha NOropLUAHE 3APABCTBEHOT CTakba 3a Hera je
610 HApPOUMTO 3HauajaH, LUTO je 3axTeBano NocebHy PeBHOCT HALMOHANHMX OpraHa
(Mocié v. France, cTaB 22);

Y npegmety dopmMmpaHoM Ha OCHOBY Ty6e 3a HaKkHagy LUTeTe Kojy je nogHena noa-
HocuTesbKa NpeAcTaBKe Koja je npeTpnena ¢usnuke noBpeae v nmana je 65 rognHa
Kaja je nogHena 3axTeB 3a ydyewhe y NoOCTynKy Kao MapHWYHa cTpaHka. Hauwmo-
HanHW opraHmn cy 6unu OyHU Aa ncnosbe nocebHy pesHoct (Codarcea v. Romania,
cTaB 89);

MNpaBo Ha 06pa3oBatbe Takohe Moxxe GUTK NpeaMeT Cropa Koju je NocebHo BaXKaH
3a nogHocuoua npeactaske (Orsus and Others v. Croatia [GC], ctaB 109).

Hacynpot Tome, Huje noTpebHa nocebHa PeBHOCT y NpeaMeTy Y KOMe Ce paju O 3axTeBy

3a HaKHagy LITEeTe Koja je, Ha Npumep, HacTana y caobpahajHoj Hesroau (Nicolae Virgiliu
Tdnase v. Romania [GC], cTaB 213).

B. M13BpLIHM nocTynak

Y npegmeTima y Kojuma ce pagunio o AyXKMHMW NMapHUYHOT MNOCTYMKA, U3BPLUHU NOCTYMNaK
je opyra ¢asza nocTynka o MepuTymy 1 TpakeHO MpPaBoO He MocTaje [e/IoTBOPHO OCTBa-
peHo cBe [0 n3BpLLera (Di Pede v. Italy, cT. 22-26 v Zappia v. Italy, ct. 18-22). HepasymHo
Zyro Kallkberbe y M3BpLIery obaBe3yjyhe npecyne Mmoxe, npema Tome, NpeAcTaB/baTu
nospeny KoHeHuwje (Burdov v. Russia (6p. 2), cTaB 66).
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PasymMHOCT AyuHe W3BPLUHOI MOCTyMnKa yTBphyje ce y CBETNy pasiuumTuix Kpute-
pujyma, yKibyuyjyhn CnoxeHocT npegmeTa, NocTynakwbe camor nogHocKoLa npeacTaBke
M NOCTyNake HaAJIeXHVX OPraHa, Kao U BUCKHY 1 MPUPOAY HaKHaAe KOojy je cyh 4oCyano
(Vasilchenko v. Russia, ctaB 48).

Mako Cyn nocsehyje ay»kHy Na)Hy HaLMOHANMHUM 3aKOHCK/IM POKOBMMA MPOMMCaHnM 3a
M3BPLUHE NMOCTYMNKe, HEMOLWTOBak€ TVX POKOBa MMNak He AOBOAM ayTOMAaTCK/ A0 NoBpeae
KoHBeHUuje. Heka Kalumera ce Mory onpaBaaTii MOCeOHNM OKONTHOCTUMA, anu HU Y KOM
Cflyyajy OHa He cMejy 6UTK TakBa [ia Hapylle CyLITUHY npaBa Koje je yTBpheHo unaHoM
6. cTaB 2. Tako je y npeamety Burdov v. Russia (6p. 2) Cyg cTao Ha CTaHOBULUTE [1a HEW3BP-
Wwere npecyfe y pa3nobrby of WecT MeceLy Huje camo no cebm HepasyMHo (cTaB 85), JoK
je y npeamety Moroko v. Russia 3akibyuno fia LefloKyMnHO Kallkbere OpraHa y n3BplLuery
npecyae y pasgobrby of feBeT Meceum He NpeAcTaBba prima facie HepasymMHO Kalltbere
npema ogpenbdbama KoHseHumje (cTaB 43). inak, noTpebHo je Harnacutu fa Ta pa3matpara
He AOBOAe [0 TOra Aa NocTaHe u3siiHa notpeba 3a oLerriBakbem NoCTyNKa y LeIVHN C
00631pOM Ha rope HaBefeHe KpUTepurjyme, Kao 1 Ha CBe Apyre penieBaHTHe OKOMHOCTU
(Burdov v. Russia (6p. 2), cTaB 67).

Tako je, HapounTo y npegmeTy Gerasimov and Others v. Russia (cT. 168-174), Cyg caonwtuno
fa 6w, y cuTyaumju y Kojoj Cy jaBHM opraHu BAacTy y OAHOCY Ha npecyay Kojy je Tpebano
M3BpLWINTK, GUNK OyXHK Aa npeay3my ogpeheHe pagme Koje cy 6usne n3y3eTHoO BaxHe 3a
nofHocroLa npefcTaBke (Ha Npumep, 3aTo WTO 6U Ce Ha Taj HauvH YTULIANO Ha YC/ioBe
HErOBOI >KMBOTA), Kallkbere Y U3BpLUEk)Y KOje Tpaje Bulle of LecT meceun 6uno y
CYNpOTHOCTU Ca 3axTeBOM KOHBEHLMje 3a HAPOUMTO aXKyPHUM NOCTYNarbeM.

Kapa je peu o KOMnNeH3aTOPHOM MpPaBHOM JieKy Koju je npefBuheH HauMOoHaNIHUM 3aKo-
HOAABCTBOM fla 611 ce OTKOHWIIE NocefunLe NPeKOMEePHO AYror Tpajaka NOCTYMKa, POK
ncnnate, No npasuiy, He 6u Tpebano Aa byae AyXM OA WeCT Meceuy of AaTyma Kajaa
ofnyKa o UCniaTn HakHage noctaHe n3BpLuHa (Cocchiarella v. Italy [GC], cTaB 89).'%°

160 Bopawu 3a unaH 6. EBponcke KOHBeHLMje 3a 3aluTUTY J/byACKMX Npasa, cTp. 77-83.
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ONIG V. GERMAN

npepactaBka 6p. 6232/73, npecypa op 28. jyHa 1978. rognHe:

0 opgpehuBatby Jy>KUHe Tpajatba MOCTYrKa y 3aBUCHOCTN Of KOHKPETHMX OKOJSIHOCTU Moje-
OMHaYHoOr clyYaja.

" YurbeHnuHo cTame

MoaHocunal, nNpeacTaBke, HEMaUKKN ApXaB/baHH poheH 1918. roguHe, noyeo je 1949.
roguHe ga ce 6aBu creuujanrsaymnjom 3a yxo, rpio u Hoc. foarnHe 1960. oTBOPUO je Knu-
HUKy y bag Xombypry (XeceH) y CaBe3Hoj Penybnuum Hemaukoj (CP Hemauka), umju je 6uo
BNacHWK; 61O je jefnHN NeKap Koju je pagmno Ha KIMHULM KOjOM je cam ynpaB/bao U rae je
nocebHO 06aB/ba0 NNACTUYHY XUPYPTUjy.

PervoHanHo nekapcko ApyLUTBO NMOKPEHYO je 16. okTobpa 1962. rognHe NOCTynak npo-
B ap KoHuxa npep TpubyHanom 3a megmumHCKy npodecujy npu YnpaBHOM cymy y
DOpaHkPypTy 3601 HenpodecMoHaNHOr NoHaLlaka 1 OH je NPOornalleH HeECNOCOOHUM 3a
npakcy 9. jyna 1964. rognHe. PermoHanHu cyq 3a MeguumHcKy npodecujy npu YnpasHoMm
anenauunoHom cyay y XeceHy oabuo je xanby ap KoHrxa 14. oktobpa 1970. roguHe.

OnTy>x6e NpoTMB NogHOCKOLA NPeCTaBKe Koje je noap»Kao PervioHanHu cyn obyxsaTajy
cnepehe: NOHyAMO je CTpyurbaky 3a nenoty 20% xoHopapa 1 jegHoM NaumjeHty 100 M
3a CBaKOr K/MjeHTa Kor My NMpenopyyu; HaroBop naumjeHTa Ha feyerbe Koje Huje obyx-
BaheHo couwrjanHM ocuryparbem, yeepaBaruma ga he y Tom cnyyajy mohu ga kopuctu
[eNnoTBOpHMje MeTofe; ofbujarbe Aa jeIHOM Of KiujeHaTa M3fa padyyH Koju ogrosapa
CTBapHO nnaheHoj HakHaawW; Aa je Kao crneumjanncta 3a yxo, rpfo U HOC M3BPLUMO One-
pauujy Koja Huje obyxBaTana HeroBy creuujanusauujy; 4a My je cneuujanncTa 3a nenoty
nomarao TOKOM ofepauwja; Aa je jaBHO Ornacuo CBOjy MpakCy y AHEBHOj N HefesbHOj
LITaMnu; a je Ha CBOjUM Moyl amMa ca UMeHOM, Nanupy 3a 6eneLuke 1 peuenTuma Wram-
Mao HaBoge Koju Cy CynpOTHY NpaBUIMMa MeAULNHCKe npodecuje.

MopHocuouy npefcTaBke je 1967. rogmHe ofy3eto ofobpere 3a Bohere KAWHMKe, a
1971. opobpere 3a obaB/batbe npakce. [poTuB mwera je 1972. roaguHe NOKPeHyT Kpu-
BMYHM NOCTYyNaK, u3mehy octanor, 360r HeneranHe MeaULMHCKE NpaKce.

MocTynuu Koje je nMokpeHyo ap KoHux paau ocropaBatba MoBradersa 06a ofobpetba
y TOKY Cy Nnpef, HagNexHUM ynpaBHUM CyAoBUMa off HoBembpa 1967. roanHe, ofLHOCHO
oKTobpa 1971. rogunHe.
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MogHocunay npeactaBke Ce Xanu Ha AY>KMHY NOCTYNnKa KOjI/Ije BOAMO NPOTUB NoBJ1aYeHa
o,u,o6pe|-ba; OH He nogHoCKn >Kan6y Ha ONCUMTINIMHCKK NOCTYyNaK npen I'IpOd)ECI/IOHaJ'IHI/IM
CyaoBMMa a H/ Ha KPUBUYHK MOCTYNakK.

Cyn Ha noveTky npumehyje fia ce, Kao LITO ce He 0CNopaBa, NpeMa HeMaukoM 3aKOHO[aB-
CTBY, Ty6e nogHocmoLUa npeacTaBke npef HeMaukM CyfoBUMa T1uy ,npasa‘”. Pa3nuka
y rnepgnwtma nsmehy Komucnje n Bnage ogHocn ce camo Ha nutame fa N 0Baj Ciyyaj
YKJbyuyje cnopoBe (,0cnopaBara”) oko rpahaHcKmx npaea 'y cMmnciy ynaHa 6. ctas 1. KoH-
BeHUuje (cTaB 87).

Komucuja n Bnapa cnaxy ce fa ce koHuenT,rpahaHckmx npaBa 1 ob6aBe3a” He MoXe Tyma-
UMT CaMo NO3MBaHbEM Ha HaLMOHAJNTHO MPaBo Ty»KeHe Ap:ase. [Npobnem ,camocTanHo-
CTN” 3Hauema r3pasa KopuwheHnx y KoHseHUuju, y nopehery ca hUXOBUM 3HaUeHeM
y HaumnoHanHom npasy, Beh je Hekonunko nyTa nokpeHyT npeg Cynom. Ctora je Cyn opny-
uro pa 6u peu ,onTy6a” M3 unaHa 6. ctaB 1. Tpebano cxBatnTn ,y cmnciny KoHeeHuuje”
(Neumeister, npecyna og 27. jyHa 1968, Cepuja A 6p. 8, cTp. 41, cTaB 18, y nopehetby ca
APYrM NOACTaBOM Ha CTP. 28 1 NPBMM MOACTaBOM Ha CTp. 35; Buaetn Takohe Wemhoff,
npecyay op 27. jyHa 1968, Cepuja A 6p. 7, cTp. 26-27, ctaB 19; Ringeisen, npecygna op 16.
jyna 1971, Cepuja A 6p. 13, cTp. 45, ctaB 110 u Engel and Others, npecyna opg 8. jyHa 1976,
Cepuwja A 6p. 22, cTp. 34, cTaB 81). Cyg je Takohe Npu3Hao, y KOHTEKCTY cnyyaja Engel and
Others, ,ayToHOMUjy" Mojma ,3no4mnHaL” y cMucsly YnaHa 6. ctaB 1. (rope nomeHyTa npe-
cyna y npegmety Engel and Others, ctp. 34, ctaB 81). Cya je, oneT, Beh umnanmuymTHO npu-
3Hao Ja je KoHuenT ,rpahaHcKux npaBa 1 obaBe3a” camocTanaH (rope nomeHyTa npecyna
Ringeisen, cTp. 39, cTaB 94).

Cyn noTBphyje oBy cyAcKy npakcy y oBom ciyuyajy. Ctora, cmatpa Aa ce UCTy NpUuHLMN
CaMOCTaIHOCTV NPUMERsYje U Ha KOHLIENT O KOM je pey; CBaKo pYro pellere MoXe oBe-
CTV [0 pe3ynTaTta Koju HUCY KOMMaTubunHm ca uumbem 1 cBpxom KoHBeHuuje (Bugety,
mutatis mutandis, rope nomeHyTy npecyay y npeamety Engel and Others, ctp. 34, cTaB 81)
(cTaB 88).

WMako Cyp 3akrbyuyje fa je KoHUenT ,rpahaHcKrx npaBa u obaBe3a” camocTanaH, OH mnnak
He cmaTpa fAa je, y OBOM KOHTEKCTY, 3aKOHO[aBCTBO AOTUYHE ApxaBe 6e3 3Hauaja. [la i
6y Heko NpaBo Tpebano cmatpaTti rpahaHCKMM y cMuciy oBor m3pasa y KoHeHUmju,
MOpa ce yTBPAMTU NO31BarbeM Ha MaTepujaniHu cagprkaj 1 fejcTBa Npasa - a He Ha HeroBy
npaBHy knacndukaumjy - NpeMa HaLoHaIHOM NpaBsy JOTUYHE ApxaBe. Y BpLUeHy CBOjUX
HagsopHux ¢yHKuwja, Cya Takohe mopa y3eTn y 063mp Lnib 1 cBpXy KoHBeHLMje 1 Hauw-
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OHalHe nMpaBHe cucTeMe APYrMX Ap)kaBa yroBopHuUa (BuAaeTwn, mutatis mutandis, rope
nomeHyTy npecygy y npeamety Engel and Others, ctp. 35, cTaB 82) (cTaB 89).

Bnapa TBpAu Aa unaH 6. cTaB 1. NOKpMBa NprBaTHOMPAaBHE CNOPOBe y TPaANLIMOHATHOM
cmumcny, To jecT cnopoBe n3mehy nojegnHaua unm n3mehy nojeanHua 1 gpxase y mepu y
K0joj je OHa nocTynana Kao NpuBaTHO Nuue, nognexxyhu npmeaTtHoM npa.y; usmehy octa-
nor, cnopoBu usmehy nojeguHua 1 Apxaee Koja genyje y heHOM CyBepeHOM CBOjCTRY,
6unn 6V NCKIBYYEHN 13 NOAPYYja NPMMEHe Tor YnaHa 6. cTas 1.

LLITo ce Tvue nogpyuyja npmumeHe unaHa 6. ctas 1. Cyq je y npecyan Ringeisen og 16. jyna
1971. roguHe 3aKkrbyuno ,Aa 6u ce unaH 6. cTaB 1. NPUMEHUNO Ha Cyyaj (,0cnopaBate”)
HMje HeoMnxoAHO Aa obe cTpaHKe y NOCTYNKy 6yay nprBaTHa nuua ... opmynauuja unaHa
6.cTaB 1. je paneko wupa; ppaHLycKmn n3pas contestations sur (des) droits et obligations de
caractére civil’ obyxBaTa cBe NMOCTYrMKe Unju je pe3yntaT ognydyjyhu 3a npuaTHa npasa 1
obaBe3e. TeKCT Ha eHrneckoMm jesnky, 'yTBphrBarbe ... rpahaHcKkmnx npaea 1 obasesa’, NoT-
Bphyje 0BO Tymaueme. KapakTep 3aKkoHOaBCTBa KojuMm ce ypehyje Ha Koju 61 HauunH Tpe-
6ano ogpenunTy CTBAp ... U OpPraHa Koju je HafnexaH 3a Ty CTBap ... CTOra Hemajy 3HayajHe
nocnepuue” (Cepuja A 6p. 13, cTp. 39, cTaB 94). [lakne, ako ce cslyyaj O4HOCK Ha crop
n3mehy nojeauHua 1 jaBHOr opraHa, Huje oanydyjyhe fga nv je opraH NocTynuo Kao npu-
BaTHO NLIE U Y CBOM CyBEPEHOM CBOjCTBY.

CxopHO ToMe, 3a yTBphKMBarbe fa nn ce cayyaj (,0cnopasame”) ogHock Ha yTBphrBarbe
rpahaHcKor nNpagea, penieBaHTaH je camo KapaKkTep criopHor npasa (cTas 90).

Cyn nopceha npBo, Aa ce Tybe nogHocMoua NpeAcTaBke Npef HEMAUYKUM YMPABHUM
Cy[oBMMa He T4y npaBa Aa ce fobuje ogobperse 3a Bohere KAMHUKe 1 ogobperbe 3a
6aB/berbe MefuLUMHCKOM npodecnjom: ocnopasajyhn noenayere ofgobperba Koja cy
HaNIOXWNV HaAneXHW opraHu, Ap KoHuWx 3axTeBa NpaBoO Aa HacTaBU NpodecroHanHe
aKTUBHOCTU 3a Koje je nobuno notpebHa opobpera. Ako 61 noctynak npep ynpaBHUM
cypoBrMa 61O ycrelwaH, NogHocunal npefctaBke He 6u fobuo HoBa ofobpemna; Cyn
61 jefHOCTAaBHO MOHKLLTO OAJTYKE O MOBJaYery ofobpera Koje je JOHeo npeacefHUK
okpyra y BucbageHy v JapmwTtaty (BUAeTr unaH 42. Hemaukor 3aKoHMKa O yrnpaBHOM
noctynky). Ctora ocTaje ga ce yTBpau fa nv cy npaeo Ap KoHuxa ga v farbe Bogu npu-
BATHY KIWHWKY ¥ MPaBO Aa U Jasbe 06aB/ba MeAULMHCKY Npodecnjy rpahaHcKa npaga y
cmmuciy ynaHa 6. ctas 1. (ctas 91).

Cyn npumehyje pa je y CP Hemaukoj Bohere npuaTHe KNUHWKe, y oapeheHum acnek-
TUMa, KoMepuujaniHa AenaTHOCT Koja ce obaB/ba Y Liiby OCTBapuBaka JobuTti, npema
HemMaukoM 3akoHy KnacndurkoBaHa Kao ,nocao” (,Gewerbe”). OBa aKTMBHOCT ce 06aB/ba



OcHoBHa Havena ynpaBHO-CyACKOr NOCTYMKa 1 npouecHa n1uTaka 12‘]

y NprBaTHOM CEKTOPY 3aK/byulBarbeM yroBopa namehy KnvH1Ke 1 lbeHNX naumjeHata u
nopceha Ha BpLUeHe NPUBATHOT MpaBa Koje je, Ha HeKN HauuvH, CJIMYHO NpaBy CBOjUHE.
MNprBaTHe KNMHUKE CUTYPHO NOAJSIEXY HAA30pY KOju BpLUE OPraHu y jaBHOM MHTepecy
Kako 61, namehy octanor, 3aWTUTUAN 34PpaBIbe; HAA30pP Y jaBHOM MHTEpPECY, KOju OCUM
TOra NoCTOj1 Kao orwiTe NPaBWo 3a CBe NpuBaTHe NpodecrioHanHe akTMBHOCTU Y ipKa-
BaMa unaHvuama CaBeTa EBpone 1 Koju cam no cebu He MoXKe fOBECTU [10 3aK/byyKa Aa je
BODeHe NpuBaTHE KINHUKE jaBHOMpPaBHa AenaTHOCT. [lenaTtHOCT Koja No 3aKOHY JOTUYHE
OpKaBe YMa KapaKTep nprBaTHe AeNaTHOCTM He MOXe ayTOMaTCKM fa ce MPeTBopU Y jaB-
HOMpPaBHY AenaTHOCT 360r UnkbeHNLE Aia je NpPeaMeT yrnpaBHUX oBnawherwa 1 Hag3opa,
yKJbyuyjyhu, ako je noTpebHo, NnoBnayere ofobpeta, NpeasrheHo 3aKoOHOM y UHTepecy
jaBHOr nopeTka u jaBHor 3apaBsba. Cyn y 0BOM KOHTeKCTy nogceha Ha cnyyaj Ringeisen y
KOM Ce HaJ130p jaBHUX OpraHa OfHOCUO Ha YroBop O npogaju namehy npmBaTHMX nuua:
Cyn je vinak 3aK/byuno fa je CNnopHO NpaBo MMano rpahaHCcKy KapaKktep (rope nomeHyTa
npecyga, cTp. 39, cT. 94) (ctaB 92).

MepuumHcka npodecuja ce y CP Hemaukoj ybpaja y TpaguumoHanHe cnobogHe npode-
cuje; wTaBuLe, unaH 1. ctaB 2. CaBe3HOr 3aKoHa TO M3punumnTo npeasuha. Yak n npema
HaLUMOHaNHOj 3PaBCTBEHOj LWeMK, MefMUUHCKa npodecrja Huje jaBHa ciyxba: nekap
Koju nobuje opobperse, Moxe cnobofHo Aa ce (He) 6aBy 0BOM Mpodecnjom, a CBOjUM
naumjeHTIMa Npy»ka fieyerbe Ha OCHOBY YroBOpa Koju ca bUMa 3akibyun. HapasHo, nopeq,
nevyemra CBOjMX NaLujeHaTa, nekap, Npema peunma rope nomeHyTor 3akoHa, ,0pviHe 1 o
30paB/by 3ajefHule y uenmHu”, OBa 04roBOPHOCT, KOjy MefMLUHCKa npodecnja cHocm
npema ApyLwTBy Y LenvHW, He Metba NPUBATHY KapaKTep AenaTHOCTV AOKTOpa MeAuLnHe:
NaKo je ca couujanHor CTaHOBULUTA Of BeNMKe Ba>KHOCTW, Ta OArOBOPHOCT NpUnaga Hhero-
BOj I€NATHOCTUN U FoEH EKBMBAJIEHT MOXe ce Hahun y apyrm npodecnjama yvja je nprpoaa
HeCcyMHUBO NpuBaTHa (cTaB 93).

Y 0BUM YCNOBMMa, Of, Masor je 3Hayaja YnkbeHnLa Ja ce oBfie CjlyyajeBu TUYy YrnpaBHUX
Mepa Koje Cy npefy3enun HagfIexHy opraHn y BplUuehy jaBHMX oBnawhetba. Takohe, He
YMHW Ce peneBaHTHMM Ja Cy, MpeMa 3aKoHY JOTUYHE ApXKaBe, yNpaBHU CYA0BW HaANEXHN
[a ofsydyjy o TUM ClyyajeBrMa 1 TO Y MOCTYNUMMa Koju Cyay npenyLiTajy OfroBopHOCT 3a
yTBphMBare UntbeHnLa 1 Boheme cyhera. CBe WTO je peneBaHTHO Npema 4niaHy 6. cTaB
1. KoHBeHUMje je uMmeHnUa fa je npeaMeT OBUX CllyyajeBa yTBpHMBare NpaBa nprBaTHe
npupoge (ctaB 94).

Bynyhu pa Ha Taj HaumMH cmMaTpa Aa cy npasa noroheHa oanykama o noenavekby ofobpetba
1 yiHehn npeameT cyyaja Nped ynpaBHUM CYAOB/Ma NpUBaTHUM nNpasuma, CyAa 3aKsby-
uyje foa je unaH 6. ctaB 1. npumer B, 6e3 NoTpebe Aa ce y OBOM Clyyajy ofnyuu Aa Jiv KOH-
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uenT ,rpahaHckrx NpaBa 1 obaBesa” y cmuciy Te ogpende npesas3uiasmn oHa npasa Koja
MUMajy npuBaTHY npupogay (ctas 95).

Mpen Komuncnjom, nogHocunaL, npefcTaBKe je anTepHaTMBHO TBPAMO Aa Ce, C 0631MPOoM Ha
npupogy *anbu Koje cy foBese [0 ofAsyKa Koje 0CcnopaBa, Y CTBapPHOCTM CyovaBa ca, Kpu-
BMYHOM NpujaBoM” y cmmncny unaHa 6. ctaB 1. KoHBeHuUuje. Komucumja je y cBOM n3BelLTajy
rnogceTuna Aa je ogbuna oBy TBPAHY Y CBOjOj OANTYLIM O NMPUXBAT/bMBOCTY NMPeACcTaBKe.
Cyn, npe cBera, Nnpumehyje Aa ce oBaj 3axTeB NOAHOCKOLA NPeACTaBKe OAHOCUO Ha UCTe
UrHbeHNLIe Kao 1 HeroBa TBpAHaA fa Cy ce NOoCTynumM npes HemMaukum CyfloBUMa OfHO-
cunn Ha rpahaHcka npasa. MNpema Tome, 0BO HUje 3acebHa »anba, Beh dpopmanHu nog-
Hecak WUy NyKu nNpaBHU aprymeHT. MehyTum, HakoH LITO My ce Cilyyaj MpaBuiIHO ynyTu,
Cyn mMoXxe y3eTn y 0631p CBako MpPaBHO M1Take Koje ce rojaBu Y TOKY NOCTYyMKa 1 Tnie
Ce YnrbeHnLUa Koje Ap»KaBa yropopHuiua nnm Komucmja nogHoce Ha Hheroso UCNUTUBambe.
Kao,rocnopap” npaBHor kapakTepa Koju he ce gatn ynreHnuama, Cya je osnawheH ga nx
NCMKXTa, ako TO cMaTpa NOTPEBGHUM 1 aKo je NOTPeBHO Mo CAyKO6EHO] AY>KHOCTH, Y CBETY
KoHBeHuUuje y LenuHu (Bugetu, namehy octanor, npecygy og 23. jyna 1968. o meputymy
cnyuaja Belgian Linguistic, Cepuja A 6p. 6, cTp. 30, ctaB 1; De Wilde, Ooms n Versyp npe-
cypa op 18. jyHa 1971, Cepuija A 6p. 12, cTp. 29, ctaB 49; Handyside npecyna op 7. peuem-
6pa 1976, Cepuja A 6p. 24, cTp. 20, cTaB 41 n npecyna og 18. jaHyapa 1978.y cnyuyajy Ireland
v. United Kingdom, Cepwja A 6p. 25, cTp. 63, ctaB 157). Mehytum, Cyn He cmaTpa Aa mopa
[la ncnvTa a nu je y oBoMm ciyuyajy ctaB 1 unaHa 6 Takohe peneBaHTaH Nog HaclIOBOM ,Kpui-
BMYHa NpujaBa“. Jep, nako cy 3axTeBu unaHa 6.y nornegy ciyyajesa (,0cnopasarba”) y Besu
ca rpahaHCcKMM MpaBrMa Make CIIOKEHMN HEero 3a KpUBMYHE MpurjaBe, OBa pasfiMka oBae
Hema HVKakBe nocneauLe: CB1 NoCTynum obyxsaheHn unaHoM 6. MOANEXy 3axTeBy ,pas3-
YMHOT pOKa“, uvje NoLToBambe of CTpaHe HEMAUKUX CyAoBa OCTaje Aa ce ncnuta (ctas 96).

LLTo ce Tnue nowTtoBama unaHa 6. ctaB 1. KoHBeHUMje, Aa 61 Morao fa foHece OAsyKy,
Cyn mopa nNpBo Aia ofapean nepuog Koju Tpeba yzeTn y 063up y nprmMeHun unaHa 6. ctas 1.
Mpema Bnagu n Komrcunju, pok nountbe fa Teue of AaTyMa NOAHOLLEHA TYKOW ynpaBHOM
cyny npsor cteneHa. Cya He aenu oBo rneauwTe. Kao wro je Cya HaBeo y npecyan Golder
on 21. bebpyapa 1975. roanHe, ,moryhe je .. ja y rpahaHcknm cTBapriMa pasyMHU PoK
MOXe [a MoyYHe J1a Teue, y ogpeheHnM OKONHOCTVIMA, Yak U Npe u3gaBarba Cnrca Kojum
3anountbe NocTynak Npep Cynom npes KojuM je TyxKunau nogHeo Tyx6y”, (Cepuja A 6p. 18,
cTp. 15, cTaB 32). OBO je cuTyaumja y cnyyajy nogHocroLa npeacTaBKe, jep OH Huje Morao
[la MOKpeHe NocTynak npef HaaneXxHnm CyAOM Mpe Hero LWTO Ce 3aKOHUTOCT U Lenunc-
XOAHOCT NobujaHmx ynpaBHMX akaTa UCMWTajy Y NPETXOAHOM MOCTYNKY npef ynpaBHUM
opraHoMm (4naH 68. 3aKoHMKa O ynpaBHOM NOCTYNKy Hemauke). CxogHO TOMe, y OBOM CJ1y-
uajy, pa3yMHu pok npeasuheH unaHom 6. ctTaB 1. Nountbe Aa Teye OHOT JaHa Kafa je ap
KoHKX ynoxno npurosop nNpoTuB Nnosavera cBojux ogobpema. LLUTo ce Tnue nepropa
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Ha Koju ce npuMemyje unaH 6, Cyq je cmaTpao Aa y KpMBMYHMM CTBaprimMa OBaj nepuog
MOKpWBa Lieo NocTynak y nuTamy, ykibyuyjyhu v )anbeHun noctynak (rope nomeHyTa npe-
cyna Wemhoff, ctp. 26 n 27, ct. 18 u 20; rope nomeHyTa npecyana Neumeister, cTp. 41, cTaB
19 n npecypa Delcourt op 17. janyapa 1970, Cepuja A 6p. 11, cTp. 13-15, cT. 25 1 26). CTaB
- Kao LWTO, WTaBuLle, Bnaga npusHaje - HYje HULWTa Apyraymnjy y ciyydajy cnoposa (,0cno-
paBara”“) oko rpabaHcKmx npaea 1 ob6aBe3a 3a Koje unaH 6. ctaB 1. Takohe 3axTeBa fa 'y
NPBOM CTeMeHy, No »anbu nnn kacaumjom, byae noHeTa ognyka (ctas 98).

PasymHoCT Tpajarba nocTynka obyxBaheHux unaHom 6, ctaB 1 KoHBeHLMje Mopa ce npoLie-
HWTW Y CBaKOM CJlyyajy npemMa HheroBmMm OKoHOCTMMA. Pa3maTpajyhn nutare pasymHo-
CTV Tpajatba KpmMBUYHOT nocTtynka, Cyn je, n3mehy octanor, y3eo y 063up CIOXKeHOCT CJly-
yaja, NoCTynarbe NOAHOCKOLA NMPefCTaBKe N HauMH Ha Koju CY YNPaBHU 1 CYACKN OpraHn
pelwaBanu npegmeT (rope nomeHyTe npecyae Neumeister, cTp. 42-43, c1. 20-21 v Ringeisen,
CTp. 45, ctaB 110). Cyn, Kao 1 CTpaHe Koje Cy ce npeq UM Nnojasue, cMaTpa Aa UcTu Kpu-
Tepujymu y OBOM CJlyyajy MOpajy NOCIYyXUTK KaO OCHOBA 3a UCMUTVBabe NTakba fa nn je
Tpajarbe NoCTynKa npej ynpaBHUM CYA0BMa NpemMaLunio pasyMHU pok npeasuheH una-
HOM 6. cTaB 1. (cTaB 99).

MNpe Hero WTO KpeHe y 0BO ucnuTmBatbe, Cya XXenu fa Harnacu fa Huje werosa OyHK-
UMja fa n3paxaBa MULLIbEHE O HEMAYKOM CUCTEMY MOCTYNKa nNpes ynpaBHUM CyAOB/MA
KOj!, KaKo je 13jaBuno 3acTynHuK Bnage, yxkuea gyry Tpaguunjy. logyuie, cagalmbmn cnctem
MOXe M3rniefiaTv CIoXeH 360r 6poja cyfoBa 1 NpaBHMX nekoBa, anu Cyp je cBeCTaH Aa ce
objalrbetbe OBe CUTyauuje Moxe Hahu y U3y3eTHO MOXBaSIHOj GPU3M 3a jayarbe rapat-
uuja UHOMBMAYaNHMX NpaBa. AKO OBY Hamopwu pesynTupajy npouenypanHum naBupuH-
TOM, Ap>KaBa je Ta Koja he JoHeTU 3aK/byuKe 1, ako je NoTpebHo, NojefHOCTaBUTY CUCTEM
C UuIbeM ycknaheHocTu ca unaHom 6. ctas 1. KoHeeHuuje (ctaB 100).

Y onwToj npoueHn paznnuutux daktopa, Cya 3akibyuyje fa Kallkbera Npoy3poKoBaHa
notewkohama y ncnutrBary 1 NOCTyNaweM NOAHOCKOLA NpeacTaBKe cama no cebu He
onpaBgaBajy AyXuHy noctynka. He npugajyhu oanyuyjyhn 3Hauaj 61no Kom Kopaky Koju
je npenyzeno 4. sBehe, Cya je Mmuwsbera Aa ce rnaBHU Passor 3a AyXKMHY NOCTyNKa MoXe
Hahu y Bobery npegmeTa. Cya Hanasu fa je 4. Behe Morno paHuje fa oKoHYa NocTynak.
Y3umajyhu y 063up unrbeHuULy Aa je NocTynak 3arnoveo 13. jyna 1967. rogmHe v 3aBpLuno
ce 22.jyHa 1977.ropnHe, Cyqn 3akibyuyje Aa je ,pa3ymHum pok” npeasuheH unaHom 6. cTaB 1.
npekopayeH. Bnapa je Harnacuna aa je xanb6a agp KoHvxa nmana 3a nocneguuy cycrneHao-
Barbe U3BpLLEHA NMOBNavera ofobpera 3a Bohere Hherose KAVHUKe 1 [a je 0Ba Kapak-
TepUCTMKa NOCTyMKa morna ga my nge y kopuct. Cya npenosHaje fa oBO CyCneH3nBHO Agj-
CTBO MOXe YTULIATU Ha TyMauerbe KOHLenTa ,pa3yMHor poka“. Mebytum, ¢ 063npom Ha
YKYIMHO Tpajatbe MOCTyMNKa 1 MPOAY>KeHY HEM3BECHOCT Y KOjOj ce MoAHOCKNaL, NpefcTaBke
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Hawao, Cyn He MOXe fja OACTYMNU, Ha OCHOBY CYCMEH3UBHOT [lejCTBa »Kasbe, of npoLeHe Jo
Koje je rope cturao (ctas 105).

MocTynak y Be3u ca nosnayerem ogobpera 3a obaBrbare [enaTHoCTM 3arnoyeo je 18.
Maja 1971. roguHe Kafa je nogHocunay, npeacTaBKe ynoxuno Ty0y NpoTvB nosnayerba
opnobpema 3a ob6aBrbame genatHocTu. [ipyro sehe YnpasHor cyaa y ®paHkdypTy foHeno
je npecyay 9. jyHa 1976. rognHe, LWTO je NOC/e BuLLe Of NeT rognHa nocTynka, a Anenauu-
OHU yNpaBHU cya y XeceHy 2. Maja 1978. (cTaB 106).

Mako Tpajarbe OBMX MOCTYyMakKa HMje Tako Ayrayko Kao MoCTynak y Be3u ca nosfiavyerem
onobpera 3a Bohere KINUHKKE, Y/HM Ce 1a OHO Huje Matbe 030U/bHO jep He camMo fAa je
2. Befe Havwwno Ha Makbe noTelwkoha Be3aHMX 3a cacnyllake No3BaHMX CBeAokKa, Beh je
W NCTpary onakiiana unmeHnua aa je seh 14. oktobpa 1970. rogmHe PervioHanHu ¢y 3a
MeAuLUHCKY npodecujy npornacro ap KoHuxa HecnocobHMMm 3a obaBrbatbe npakce. LLto
ce Tue mehycobHor ogHoca fiBa NOCTYNKa, TO HYje MOro ja CTBOPU HUKaKBe KOMMMNKa-
uuje 3a 2. Behe: HaNPOTMB, OHO je MOTNI0 Aa UCKOPUCTY pe3ynTaTe uctpare Kojy je cnpo-
Beno 4. Behe uuju je noctynak Beh 610 y TOKy ckopo yeTnpu rogunHe Kaga je ap KoHux
0Cnopuo noenavyere ogobperba 3a obaBbarbe npakce (ctas 107).

MocTtynarbe ap KoHurxa y nocTtynky npef 2. Behem pasnuvkyje ce off heroBor nocTynama
npep 4. sehem y camo Hekonuko acnekata. Cyg npumehyje aa je nogHocunay npefcraBke
NpBY NyT NPOMEHNO aABOKaTa NoC/e LWeCHaecT Meceun noctynka. NoHoBO je ynoxuo
[Ba NpaBHa CpeACTBa nocsie OKo ABe rognHe noctynka. flase, ap KoHux je nogHeo Tpu
yCTaBHe Xanbe Ha AyXXUHY Tpajakba MOCTYMNKa, a Npe npee Xanbe oH ce Takohe xanuno
Ha Jy>kVMHY nocTynarba no fBe Tyxb6e y cBojoj npefcTaBum Komucuju. Y nornegy HaumHa
HaBohera CBOjMX AOKA3a, YMHM Ce fja NofHOoCUNaL, NpefCcTaBKe HMje NOCTYNMo Ha UCTu
HauunH Kao npep 4. sehem. Minak, noctynare Ap KoHMxa cCMrypHo je n3a3Bano Kallkbema.
Cyn nocebHo npumehyje fa ce Kalmena Koja je Bnaga HaBena, kao nocneaumua npomeHa
afiBOKaTa, YUMHe BaXXHWjUM Y OBOM NOCTYMKy (cTas 108).

Y nornegy noctynka npeg YnpasHum cygom y OpaHkdypTy, Heycnex crajarba npegmeTa
y Be3U ca nosnavereM ogobpera 3a paj v noenaverem ofobpetba 3a Boherbe Knu-
HUKe CUIYpHO je npopyuo aBa noctynka. MNopepn tora, Cyp je HaBeo Aa cy y »kanbeHom
MocTynKy Ta fBa Cjlyyaja 6una gogerbeHa mctom Behy AnenaunoHor ynpasHoOr cypa y
XeceHy (cTaB 109).

Cyn npumehyje ga je 2. sehe y oBom cnyuajy mano 6purHyno o 6p3uHu noctynka. Mpeo
3acefarbe, 3a cacnyliarbe cBeoKa 1 aprymeHara, 3akasaHo je ek 14. jyna 1975. roguHe.
JennHu Kopauu Koje je OHO NpeAy3eno of NoyeTka UCnuTMBakba jyna 1975. bunum cy 3axTeB
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1971. roanHe npefcefHNKY OKpyra Aa nofgHece pesnieBaHTHe cnuce, 3atum 1972. rogmHe
3axTeB 3a NofHollere oagpehHeHnx KpUBUUHUX JoCKjea, Kao 1 ofyka fa ce PernoHanHo
NEKapCKO ApYyWTBO Npuapyxu noctynky. Jopywe, 14. centembpa 1972. roguHe cyq je
NpeaoXKNo MMPHO pellaBakbe CNopa, anu Mame of mecel, AaHa KacHuje, ap KoHux je
on6uo osaj npeasior. MNopep Tora, 2. Behe je uekano Buwe og 10 meceuu npe Hero WTo
je opnyunno ga ce npuapyxm PermoHanHom nekapckom ApYLUTBY, YMjn Cy 3aXTeBu Unak
MOKPEHYNN MNOCTyMNak npodecnoHanHMx CyfoBa M AOBENU A0 MoBhadvera ogobpema.
OnerT, 3HaTHa Kallkera HacTana cy 36or cnama crnvca opraHuma 1 cyfoBmMma Kojuma je
noaHocuUnaL, NpefAcTaBKe YIOXMO pas3fimumTa npaBHa cpefcTsa. MehyTum, rmasHmM y3pok
Tpajartba OBOr MOCTYMNKa je HeroB npekua - og 25. centembpa 1973. go 30. jyHa 1975. -
pagu MiLYeKrBarba NCXOAa KPUBUYHOT MOCTYMKa NoKpeHyTor npotus ap KoHuxa seh 27.
jyna 1972. ropuHe. Mako 6u ocyhyjyha npecyna ap KoHvixa morna umatu ogpeheHo 3Ha-
yerbe 3a UCMUTMBarbE Cllydaja, onTy»kb6e NPOoTUB Hera ogHocune Cy ce Ha gorahaje Koju
Cy ce MOXJa Ae/IMMUYHO JOroaunu npe ognyke npeacefHnKa okpyra o npuroBopy, anu
y CBaKOM CJlyyajy HakoH nosrnayerba ofobpersa 3a baBrbetbe npodecrojom. Nako ce 2.
Behe y HeKONMKO HaBpaTa pacnuUT1BaNo O CTaky KPUBMYHOT MOCTYMKa, HUje Ha Bpeme
n3Besio 3aK/byuke 13 HGopMaLmja Koje cy My fate. Haume 2. Behe je Beh 16. pebpyapa
1974. roguHe 3Hano ga ce npeTpecu npes KPUBMYHMM CyAOM He MOTY OfpXKaTu npe gpyre
NOJSIOBMHE FOAMHE; NOTOHU CyA je 8. Maja HaroBeCTMO fa ce Npecyaa TeLKO MOXe AOHeTN
Y POKY Of LWeCT mMeceLn, NOLWTO je nogHocunal, npefcTaBke Tpaxkuo nsysehe jegHor of
CyAmja v MOKPEHYT je ONCeXHW xanbeHun nocTynak. YNpKoc HecurypHocTMa Koje cy 3ace-
HUNe KPMBUYHWU NOCTynak, 2. Behe je nnak ofgfoxnno BuLle Of rofuHy AaHa ofnyky Aa
BULLE He YeKa tbuxoB ncxog. Mo mrwberny Cyaa, npekng noctynka 2. seha ayxe of ABa-
[leceT 1 jegHOr MeceLla Huje 61O onpaBhaH y OKONIHOCTUMA cJiyyvaja (cTaB 110).

Y onwToj npoueHn pasnnuntux Gaktopa u yammajyhn y o63mp o uemy ce oanyumBano y
MOCTYMKY, HaMMe O LiefIoKynHOM npodecroHanHoM npexnerbaBatby Ap KoHunxa, Cya cma-
Tpa Aa, 6e3 063Mpa Ha Kallhbera Koja ce Mory NpUnMcaTi NnoHallary nogHocKoLua npea-
CTaBKe, UCNUTMBaKE Cyyaja Huje cnpoBeaeHo notpebHom 6p3nHom. Cya je Mao Ha ymy
aprymeHTe Koje je 3acTynHuua Bnage 3acHoBana Ha OHOMe LUTO je Ha3Bana npuspeme-
HOM Cy[CKOM 3alITUTOM. ¥ CTBapw, NogHOCKNaL, NpefcTaBKe je ABa NyTa 3aTpaxmuo, jea-
HOoM 1971. n jeaHom 1974, roanHe, o6HaB/bakbe OAJIOXKEHOT [1ejcTBa CBOje Ty»be NpoTus
rnoBnayera ofjobpemna 3a obasbatbe npakce. [ipyro sehe, a notom u YnpasHu anenauu-
OHV cyp y XeceHy of6unu cy oBe 3axTeBe 06pa3noXeHM OASlykama Koje cy ce foTakne
MepuTyMa Cfly4aja, a noCTynak y Be3u ca Apyrum 3aXxTeBOM je, OCUM TOra, TPajao BuLLE Of
netHaect Meceuun. Cya He UCKIbyuyje MOryRHOCT fa NOCTOjatbe TaKBOT MOCTYMKa MOXe
yTULATW Ha NPOLEHY Tpajakba rMaBHor NocTynka. Mehytnm, c 063upom Ha rope HaBefeHe
OKOJIHOCTK, MOCTOjarbe TOr MOCTYNKa y OBOM CJIyHajy He MOKe yTULATU Ha YKYNHY npo-
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ueHy dakTopa Koje je Cya y3eo y 063up. CxogHo Tome, Cyp cmaTpa [ia je y OBOM Ciyyajy
»pasymHun pok” npeasuheH unaHom 6. ctaB 1. KoHBeHLMje npekopayeH (ctaB 111).

M3 HaBepeHnx pasnora, Cyg cmatpa da je unaH 6. ctaB 1. NpUMenB Ha NOCTYMNKe Koju
Ce OAHOCe Ha MNoBfavere ofgobperba MOAHOCKOLA NPeACTaBKe 3a yrnpaB/batbe HheroBom
KnuHrkom. Takohe, cmaTpa fAa je unaH 6. ctaB 1. NpYMerUB Ha NOCTYMKe Koju ce ofHoce
Ha noenayetbe ogobpera NoAHOCKOLA 3axTeBa 3a obaBrbarbe AenatHocTu. [Mopepn Tora,
yTBphyje Aa je Aowwo A0 Kpluena YiaHa 6. cTas 1. Be3aHO 3a Tpajarbe NOCTymnKa y Be3u ca
nosnayerem ofobpetba 3a yrnpasibarbe KIMHUKOM. KoHauHo, yTBphyje fa je powso fo
KpLuera YnaHa 6. ctaB 1.y nornepy Tpajarba NOCTyMNKa y Be3u ca nosiayerem ofobpetba
3a obaB/batbe nocna.

DEUMELAND V. GERMAN

npepacTaBka 6p. 9384/81, npecyna op 29. maja 1986. roguHe:
O MpPOLEHM 3axTeBa 3a Pa3yMHUM POKOM. Mlako pasnuunTa Kallkera cama no cebu He
MOTY AOBECTU O OUNIO KaKBUX Npobriema, OHa MOTrY, Kaga Cce NOCMaTpajy KymynaTuBHO,
MMaTu 3a Nocneauly npekopayere pasyMHOr poka. Y oBOM cnyuajy Bpeme cybera
Tpajano je ckopo 11 roguHa.

" HumeHnuHo cTambe

locnoavH Knayc Outep OeymenaHpa, HEMauku AprkaBfbaHuH, poheH je 1940. roguHe n
6opasu y bepnuny. Kao HacnegHUK cBoje MajKke, Koja je ympna 8. feuembpa 1976. roguHe,
HacTaBKO je NMOCTyMnaK Koju je OHa MOKPeHyna npea counjanHimMm CyaoBuma npotus defe-
panHe jeamHuue, Kojy je 3actynana bepnunHcka KaHuenapuja 3a ocuryparbe of VHAY-
cTpujckmnx Hecpeha (bepnuHcka KaHuenapuja ocurypama). focnoba JoxaHa [eymenanp
nofHena je 3axTeB 3a foAaTHY MeH3ujy 3a yaosuuy, TBpaehu aa je cMpT meHor cynpyra
lepxapga 25. mapta 1970. rognHe 6una nocnepuua nHayctpujcke Hecpehe. Bpahajyhiu
ce kyhu 12. janyapa 1970. roguHe ca cacTaHKa ca crneumjanncToM 3a yxo, rpfio U Hoc, ca
KOjMIM Ce KOHCYNTOBAO MO OA/1acKy Ca PafHOr MeCTa, OKJIM3HYO Ce Ha CHEroM NMOKPUBEHU
NAOYHUK 1 MONOMMO NeBy By THY KOCT. Kao cny»kb6eHuK rpagckmx opraHa y bepnuHy, nmao
je obaBe3HO ocuryparbe ofj Hesrofa.

Y cBOjoj NpeacTaBUM rocnoavH leymenang ce »anvmo ga couumjanHu CyaoBU Yy OBOM Ciy-
yajy Hucy omoryhunm npaBnyHo cyhere y pasyMHOM POKY, CYNPOTHO 3axTeBMMa YnaHa
6.cTaB 1. KoHBeHUnje.
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LLITo ce TMUe nocTojara,ocnopaBarba” (crnopa) oko npaea, Cyn 61 ce No3Bao Ha NpuHLMNe
M3HEeTe Y CBOjOj NpaKCcU 1 pesnmMmpaHe y npecyau Benthem og 23. oktobpa 1985. (Cepuja
A, 6p. 97, cTp. 14-15, cTaB 32). Y oBOM CNiyyajy, n3rneaa jacHo Aa je ,ocnopasake” (cnop)
HacCTano HajkacHmje Npu NoKpeTary NoCcTynka npeg bepanHckmum coymnjanHum cygom 16.
jyHa 1970. roguHe. OBO,0cniopaBatbe” 6UIIO je ayTEHTUYHO 1 030MIBHO U OAHOCUIIO CE Ha
peanHo nocTojakbe NpaBa Koje je rocnoha [leymenaHa TBpAWna, Aa npuma JofAaTHy neH-
3ujy 3a ygosuuy. Vicxon peneBaHTHOr MOCTYMNKa MOrao je fa gosefe [0 NoTBpAe ofnyke
Koja ce nobuja, Haume Jo opbujatba defepanHe jeguHuue bepnuH ga ogobpu neHsujy;
cTora je 6uno aupekTHo oanyuyjyhe 3a cnopHo npaso. HagnexHu cygosu cy 36or Tora
MOpanu Aa yTBpAe ocrnopaBakbe (Cnop) y Besu ca NpaBoOM Koje je noTpaxuBana rocnoha
Jeymenang (ctaB 59).

Mpema npakcn Cypna, ,nojam “rpahaHCcKMX NpaBa 1 06aBe3a’ He MOXe ce TyMauuTy caMo
nosvBakeM Ha HaLMOHaNHO NpaBo TyXeHe Apxase” (BuaeTn npecyay Konig og 28. jyHa
1978, Cepuja A 6p. 27, cTp. 29-30, cT. 88-89). Mopep Tora, unaH 6. He MNOKPUBa Camo ,Mpu-
BaTHOMNpaBHe CropoBe Y TPaauLMOHaNHOM CMUCITY, TO jeCT cnopoBe n3mehy nojegmHaua
unu nsmehy nojerHLa n fpxase y Mepu y Kojoj je OHa nocTynana Kao NpuBaTHO nuLe,
NOANOXKHO MPYBaTHOM 3aKOHY", @ He .y CBOM CyBEPEHOM CBOjCTBY” (BUAETU UCTY Mpecyay,
loc. cit., cTp. 30, cTaB 90). ,KapakTep 3akoHa Koju perynuiwe Kako he ce ctBap yTBphu-
BaTW ... ¥ OPraHa Koju je HagnexaH 3a Ty CTBap ... HeMajy HMKakBe nocneguue”: oo apyro
MOXe 61TK,,06MYHO cya, [opraH] ynpase nTa.” (Buaetn npecygy Ringeisen og 16. jyna 1971,
Cepuja A 6p. 13, cTp. 39, cTaB 94).,,PeneBaHTaH je caMo KapaKTep cropHor npasa” (suan
rope nomeHyTy npecyay y npeamety Kénig, ctp. 30, ctas 90) (cTaB 60).

Kao n y npetxogHum cnyvajeBuma, Cya He cMaTpa [a je OBOM NPUINKOM Jy»KaH Aia n3Beae
ancTpakTHy aeduHuLUMjy nojma ,rpahaHcka npasa 1 obasese” OBo je npeu nyT Aa je Cya
MOpao fia ce 6aBu obnacTiMa coLrjaHOr OCUrypamha, a NocebHO MOAENIOM OCUTypara of
nHpycTpujcknx Hecpehay depepanHoj jeanHunum bepnuH. Cyn mopa aa naeHtndukyje pene-
BaHTHe daKTOpe KOoju MOry [ia pasjacHe UK Nnojayajy rope HaBefeHe npuHumne (ctas 61).

MNpema HemMauykoM 3aKOHOZABCTBY, CMOPHO NPaBO Ce TpeTMpa Kao jaBHONPABHO MpaBo.
MehyTum, oBa KnacudurKauuvja, Npy»a camo rosasHy OCHOBY (Buau nocebHo, mutatis
mutandis, npecyny y npeamety Engel and Others og 8. jyHa 1976, Cepuja A 6p. 22, cTp.
35, cTaB 82); 0 CTBapy Ce He MOXe M3BECTU 3aK/byyak ako TO He noTtkperne apyru dakx-
Topu. Y npecyan Kénig on 28. jyHa 1978, Cyn je nocebHo HaBeo: ,[la v 61 HEKO NpaBo
Tpebano cMaTpaTtu rpahaHCKUM UK He ... Mopa Ce YTBPAUTM No3KBatkbeM Ha MaTepujanHm
cap»aj 1 iejcTBa NpaBga - a He Ha eroBy NpaBHY Knacudpukauujy - npema HaunmoHanHoOM



128 | AEO

npaBy AOTMYHE Ap>kaBe. Y Bpliery cBor oBnawhetba Haa3opHe ¢yHKumje, Cyn Takohe
Mopa y3eTu y 063Up Lub 1 cBpXY KOHBEHLMje 1 HaLMOHaTHUX NMPaBHKX cMcTeMa APYriX
IpaBa yroBopHuua ... (Cepuja A 6p. 27, ctp. 30, cTaB 89) (cTaB 62).

MocToju BenmKka pPa3HONMKOCT y 3aKOHOAABCTBY W CYyACKO] Mpakcy ApaBa unaHuua
CaBeta EBpone y Be3u npaBHe npupofe npasa Ha OeHeduuumje ocurypama of UHAY-
cTpujcke Hecpehe y OKBMPY CUCTEMA COLMjaNHOr OCUTyparba, O4HOCHO Yy Norneay KaTtero-
puvje NnpaBa KomMe nNpunaga TakBo osnawhemne. Heke gpxase - ykibyuyjyhu n CP Hemauky
- TpeTupajy ra Kao jaBHoMpaBHO NPaBo, AOK ra Apyre, HaNPOTUB, TPETUPA]jY Kao NPUBATHO
npaBo; n3rneda fa apyre u fasbe npumemsyjy MeloBnutn cuctem. LtaBuie, yak n yHyTap
NCTOT NpaBHOT MopeTKa Mory ce Hahm pasnuke y NpUCTyny y cyackoj npakcu. [lakne, y
HeKVM Ap»kaBaMa Yy KOjMa NpeBnafaBa jaBHO-NPaBHU acrekKT, HeKe CyACKe OfJlyKe mnak
cMaTpajy Aa ce unaH 6, ctaB 1 npumerbyje Ha 3axTeBe C/INYHE OHOM O KOM je pey y OBOM
cnyvajy (Ha npumep, npecyna AnenauunoHor cyga y bpuceny op 11. maja 1984, Journal
des Tribunaux, 1985, cTp. 168-169). CxofgHO TOMe, He MOCTOjY 3ajeHNYKUN CTaHAap Koju
yKasyje Ha jeJUHCTBEeHV eBPONnCKu nojam (ctas 63).

AHanmsa KapakTepucTMKa HeMauKor CUCTeMa COLMjanHOr ocurypatba off MHAYCTPUjCKUX
Hecpeha OTKpMBa Ja NOTPaXMBaHO MPABO CafpPXu obenexja jaBHOr 1 NpUBaTHOT Npasa
(cTaB 64).

LLITo ce TMUe KapaKTepunCTMKa jaBHOT NpaBa, bpojHK paKTopu Mory HaroBecTuTu fja b1 cnop
0 KOMe ce roBopu Tpebasno cMaTpaTy OHMM Koju cnafa y cdepy jaBHor npasa (cTaB 65).

MpBu TakaB ¢aKTop je KapaKTep 3akoHogaBcCTBa. paBuna Koja perynuwy beHeduumje
coupjanHor ocurypama y KOHTEKCTY ocurypama off MHAyCcTpujcke Hecpehe y MHOro uemy
Ce pa3nvKyjy of Npasura Koja ce NpuMekbyjy Ha OCUryparbe yoriuTe 1 Koja cy feo rpabax-
cKkor npasa. Hemauka gp»aBa je npeysena oAroBOPHOCT 3a perynvcame OKBMpa oCury-
parba ofi MHAyCTpmjckux Hecpeha 1 HaA30p Hag AenoBakeM Tor Mofena. Y ToM uuiby,
OHa npeLm3npa KaTeropurje KOPUCHUKa, fedrHULLE rpaHuLe NPYXeHe 3awTuTte, ytephyje
cTone JOMpUHOCA W JofaTaka UTA. Y HEKONMKO cnydyajeBa (Buan Hapouuto Konig; Le
Compte, Van Leuven and De Meyere n Benthem), np»aBHa MHTepBeHLMja NyTeM 3aKoHa
UnV genernpaHor 3aKOHOAaBCTBA MNakK Huje cnpeuuna Cya fa Habe fa CrnopHO nNpaso 1Mma
NpuBaTHU, a TMe 1 rpahaHCcKonpaBHU, KapaKkTep. Y 0BOM C/lyyajy, Takohe, TakBa MHTep-
BeHLMja He Moxe 61TV OBOJbHa Aia ce y chepy jaBHOr NpaBa CTaBy NPaBo Koje je HaBeo
nogHocunal, npeacraBke (cTaB 66).

[Opyru 3HauajaH dakTop je o6aBe3a ocuryparba of UHAYCTPUjCKKX Hecpeha nnu, TauHuje,
uMkbeHMLA Aa je N1LEe OCUTYPaHO Y Cilyyajy UCTyHeHa YCoBa NPOMCaHnX 3aKOHOAaB-



OcHoBHa Havena ynpaBHO-CyACKOr NOCTYMKa 1 npouecHa n1uTaka ]29

CTBOM. [lpyriMm peunma, AoT1YHa IMLa He MOTY [ia Ce NCKIbyue 13 NorogHocTv npeasuhe-
HVX MOZENOM ocurypatba. Ynopeanse obasese mory ce Hahu y gpyrum obnactuma. MNpu-
Mepu cy npeasuheHn NpaBuvMa Koja obaBesyjy Ha ocurypatbe 3a obaBrbare ofpehe-
HUX aKTUBHOCTU - MOMYT YNpaB/bakba MOTOPHVM BO3WSIOM - UK 3a BlacHUKe Kyha. Mnak,
npaBo Ha 6eHedurLMje Koje NPOM3NA3N 13 OBE BPCTE YrOBOPA O OCUTypakby He MOXe ce
KBanuPMKoBaTn Kao jaBHoNpaBHO npaBo. Cyf cTora He pa3marpa 3aluto 6u obasesa npu-
nafarba Mofeny ocurypara of UHAycTpujcke Hecpehe Tpebano fa NpomeHu Npupoay
oprosapajyher npasa (cTaB 67).

Mocneptbn acnekT Koju 6u Tpebano pa3mMoTPUTK je NPETNOCTaBKa Aa APXKaBa, jaBHe 1iu
nosyjaBHe WHCTUTYUMje, UMajy MOTAYHY WAW AeAVMUYHY OAFOBOPHOCT 3a Ocurypare
counjanHe 3awtute. O4roBOPHOCT OBE BPCTE Y OBOM CIyuajy je npeysena bepnnHcka KaH-
uenapuja 3a ocuryparbe og UHIYCTpujcknx Hecpeha. bes 063upa Ha To Ja nm ce nocma-
Tpa Kao BpxyHaL unu ¢asa y pa3Bojy ynore fpxase, TakaB GpakTop NogpasymeBa, prima
facie, npolwmnpene fomeHa jaBHor npaea. C gpyre ctpaHe - n Cyg he ce KacHuje BpaTUTW Ha
CTBap, OBaj CNyyaj ce TMye npegmeTa Koju nma CaIMYHOCT Ca OCUryparem npema onwrem
npaey, NpeMa KoM ocurypame TpaauumoHanHo ypehyje npusatHo npaso. CTora ce YmHu
[a je Telwko M3 nocnepuuia obuma Ap>kaBHe MHTepBEHLMje 13BECTU BUNO KaKaB YBPCT
3aKJbyyYak O MpuMpoan CropHor npasa (cTas 68).

YKpaTKko, Yak 1 y3eTa y o63up Tpu HaBefeHa GakTopa, y aHanv3n HUCY AOBOJbHA Aa ce
yTBpAY Ja je unaH 6. Henpumenns (cTaB 69).

LTo ce TMye KapakTeprCTMKa NPUBATHOr MPaBa, Pa3NNYnTX pa3nosn roBope y npunor
CYnpOTHOM 3aKJbyuKy (cTaB 70).

Hajnpe, ynosuua rocnoguHa [eymenaHga ctapuvjer Huje 6una noroheHa y HheHUM OfHO-
CVMa Ca jaBHUM OpraHMMa Kao TaKBUM, KOjui fenyjy Y BpLUeHy ANCKPELMOHUX oBalwhetrba,
Beh y cBom nMyHOM CBOjCTBY NpmBaTHOr inua. OHa je 3axTeBasia NpaBo Koje Npou3nasu 13
noce6HKx nNpasuna yTBphHeHnx Baxkehrm 3akoHOZaBCTBOM. Y NuTatby je 61o NnYHO, eko-
HOMCKO 1 MHAUBUZYaJTHO MPaBo, paKTOP KOju ra je Npubnmxmo rpahaHckoj chepu (cTaB 71).

Jpyro, nonoxaj rocnoguHa leymenanga ctapujer 610 je ycko noBe3aH ca YnkbeHNLOM a
je cnagao y kateropujy 3anocnenux, byayhu ga je 6o nnahenun cnyxbeHnk denepanHe
jeanHuue. MpaBHM OCHOB HeroBor pafa 6o je yrosop o pagy ypeheH npmBaTHUM npa-
BOM. Mako je TauHO pa cy oapende o ocurypary npouvsnasune AUPeKTHO U3 3aKOHa, a
He U3 M3pnumnTe Knaysyse y yroBopy, oBe ogpenbe Cy Ha HeKu HauvH yrpaheHe y yro-
Bop. Tako cy popmupane jefaH of enemeHata ofHoca 13mehy NocnoaasLa U 3anoCsIeHor.
Mopen Tora, fofaTHa NeH3mja Kojy je Tpaxkuna yaosuua rocnoguHa leymenanga ctapujer,
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a 3aTM U HEroB CVH, Brna je Npogyere nnate Koja ce nnaha no yroBopy, a rpahaHckm
KapakTtep oBe 3apage je 61o HecymhB. OBa NeH3uja fenuna je UCTy NpUpPoAY Kao U yro-
BOP, Ma je cTora 1 gonpuHena rpahaHckom KapakTepy 3a notpebe KoHeeHuuje (cTaB 72).

KoHauHo, Hemauko ocurypare ofj MHaycTpujcke Hecpehe je y HEKONMKO acnekarta CIMYHO
ocuryparby npema onwtem 3akoHy. [eHepanHo, npema HeMaukom Mogeny ocuryparba og
NHAYCTPUjcKKX Hecpeha, Mopa ce npuberaBaTy TEXHUKaMa MOKpMBarba pU3mnka 1 meTo-
[amMa yrnpaBJbaka Koju Cy MHCMUPUCAHW OHUM KOjy CY akTyenHmn y cdepur NprBaTHOT OCu-
rypama. 3anocneHu y npvatHum dupmama Koju page 3a nnaty npunagajy npodecmo-
HanHVM yapyXemrMa Koja CBoje MocioBe, NocebHO ca ocurypaHuurma, obaBrbajy Ha
NCTU HAaUVH Kao 1 KOMMaHwMja Koja Npy»a ocuryparbe npema onwtem 3akoHy, Ha npumep,
Be3aHe 3a M3payvyHaBare puU3nKa, NpoBepe UCNyHeHa YC10Ba 3a NpumMame 1 ucnnarty
HakHafa. 3anocneHn y deaepanHoj jeauHnum bepnvH HecymmbrBO 3aBuce of 3aBofa
3a ocuryparbe of MHAYCTPUjCKMX Hecpeha 1 npema Tome NoANexKy Moaeny Koju ce npu-
Memyje y npuBaTHOM ceKTopy. MehyTrMm, oBa uMmeHuLa Hyje TakBa Aa cripeyaBa nosu-
Barbe Ha NOTOHV MOAEN Kako 61 ce aana npaBHa KBanvdukaumja OTUYHOM 3aKOHOLAB-
cTBY. Y cTBapu, Aok denepanHa jeauHnua obesbehyje Behn geo puHaHcupara 3aBoga
3a ocurypame, To YAHW y CBOJCTBY NOCNOAABLA, a He Kao jaBHM OpraH. TakBe pasnuke
Koje mMory noctojati usmehy ocurypara y nprviBaTHOM CEKTOPY Y OCUryparba y Ap»Kas-
HOM CEeKTOPY He yTuuy Ha CYLUTMHCKUN KapaKTep ofHoca n3mehy ocurypaHuka n ocurypa-
Bauya (ctaB 73).

MpoueHMBLIN penaTuBHY MNOY34aHOCT KapaKTepuCTMKa jaBHOr NpaBa 1 NPUBaTHOT MpaBa
NPUCYTHUX Y KOHKpeTHOM cnyyajy, Cyn yTBphyje fa NoTome KapaKTepucTUKe MpeTexy.
HujegHa o oBMx ocobuHa NpuBaTHOr MpaBa HUje cama no cebu opnyuyjyha, anu ysete
3ajefHO 1 KyMynaTBHO Aajy AOAE/bEHOM MPaBy KapakTep rpahaHcKor npasa y cmuciy
ynaHa 6. ctaB 1. KOHBeHUWUje, Koja je npema ToMe 6una npumersuea (cTaB 74).

Y Be3u ycknaheHocTtn ca unaHom 6. cta 1. Cya mopa fja ucnuta fa nv noctynak Koju je
nokpeHyna rocrnoha [leymenaHg 1 Koju je HaCTaBMO HeH CUH Npej HeMayKM CoLurjanHUM
CyZ[oBVIMa 3a[j0BOSbaBa ycsioBe yTBpheHe y unaHy 6. ctas 1. (cTaB 75).

Kaga je pey o pasymHOM POKy, MofHOCKNAL, MPEACTaBKe Ce MPBO XKanno Ha OYXWHY
Tpajarba OBOT NOCTYNKa (cTaB 76).

BesaHo 3a nepuog Koju Tpeba y3eTn y 063up, nosasHa Tauyka CNopHor nepuoaa je 16.
jyH 1970. roguHe, Kapa je Ty»k6a nogHeta bepnvHckom couunjanHom cygy. LLTo ce tnue
3aBpLUETKA Nepuoga, Tj. ,.Bpeme” unjy b1 pasyMHOCT Tpebano pa3MoTpuTy y NPUHLUMY
MoKpuBa Lienly napHuLy, yKbydyjyhn xkanbeHn noctynak (BUAM rope NomMeHyTy npecyny
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y npeamety Konig, Cepuja A 6p. 27, cTp. 33-34, ctaB 98). C TM y Be3n, Mopa ce y3eTu
y 063mp CaBe3HU yCTaBHU CyA jep, MaKo Huje 6o HapnexaH Aa MepuUTOpHO ofnyuyje,
Herosa oaJlyKa je Morna yTmuaTtin Ha ncxopg 3axtesa. C gpyre ctpaHe, Bpeme Koje je bep-
JIMHCKM COLMjanHu anenaumnoHn cys NpoBeo y NCMUTUBabY 3axTeBa 3a MOHOBHO MOKpe-
Tarbe NoCcTynKa Huje of MaTepujanHor 3Hayaja, jep je oBaj 3aXTeB YK/byUMBao HOBU CKYT
noctynaka. CxoHO Tome, Kpaj nepuoga je 9. ¢ebpyap 1981. roavHe, kKaga je CaBesHu
YCTaBHU CyA 040MO YCTaBHY Xanby r. leymenanga. Tako je nepuog Koju je Tpebano pasmo-
TPUTW TPajao geceT roamnHa, cejam meceum u Tpu Hegesbe (cTaB 77).

Kaga je pey 0 peneBaHTHUM KpUTEPUjyMMa, Pa3yMHOCT AYXKUHe Tpajatba NoCTynKa Tpe-
6ano 6V NPOLEHNTY y CBaKOM CTEMEeHY Y CKnafy ca MocebHMM OKOMHOCTMMA Cllyyaja 1
y3umajyhn y 063up KpuTtepujyme HaBefieHe y npakcy Cyga (Bupgetn nocebHo npecyny
Buchholz op 6. maja 1981, Cepuja A 6p. 42, cTp. 15-16, cTaB 49 1 npecyny Zimmermann and
Steiner op, 13. jyna 1983, Cepuja A 6p. 66, cTp. 11, cTas 24) (cTaB 78).

Kafa je pey o cTeneHy CNOXeHOCTU CJly4yaja, MaBHO NUTambe Koje je NMOKPEeHYNo Ciyyaj
cactojano ce y ytephuBatby Aa nv je nag oua rocnofviHa [leymenanpa, kaga ce spahao
Kyhu ca cacTaHKa ca cneLmnjanncTom 3a yxo, rpJio 1 HOC, Ca KOjUM Ce KOHCYNTOBao Npun-
KOM HanyluTaka CBOT pafjHOr MecCTa, NpeAcTaB/bao MHAYCTPUjCKY Hecpehy unm Hecpehy
Ha NyTy [0 NOC/a WM ca Nocna y CMUCNy 3aKOHMKa O ApXKaBHOM ocurypary. HagnexHu
coupjanHu CcynoBm NocebHoO Cy ce Mopanu yBepuTu fa i cy ouyeBU HapgpeheHun pasro-
Bapanu ca kUM O HeroBnM NpobneMuma ca ClyxoM 1 3aTpakuiv off hera fia ce feun 'y
UHTepecy cnyx6e. OBO je Npe cBera OMI0 UMHEHNYHO NUTake Koje je Tpebano pasjac-
HUTW y3UMatbeM JOKa3a off HEKONMKO CBefoKa. [loAaTHO, HMje NocTojano TewwKo NpaBHO
nutame. LtaBuwwe, Bnaga 1o Huje ocnopwuna (ctaBs 79).

LLTo ce TMye nocTynarba NOAHOCKOLLA NPeACTaBKe, Y pasnnuntnm ¢asama, rocnoguH fley-
MenaHz mnabu npegy3rmao je pagbe Koje cy ycnopasane Hanpefak nocTynka. Heke o
OBUX pafikbl OTKpUE Cy, aKO He 1 »Kesby [1a ce OMeTa rnocTynak, 6apem cTaB Hecapafhe.
To je 6buno, Ha Npumep, Kof 3axTeBa 3a u3y3ehe Koje je noctaBro npotus cyauje CaBes-
HOr coumjanHor cyaa 1 Tpoje cyauvja bepnmHckor coumnjanHor anenayunoHor cyga. Osu 3ax-
TeBU Cy oabrjeHn Kao HEOCHOBaHMU, Ca U3Y3eTKOM jeHOT KOjU je nogHoCKMaL, npeacTaBke
noByKao. Mopep Tora, HEKOIMKO pafky UM NPonycTa NoAHOCKOLA NpeAcTaBKe 6unu cy
TaKBU Ja KOMMMKYjy 3agaTak cygosa. Cya Kao HajBaKHMje HaBOAW, NOAHOLEHEe nN1cMme-
HUX NoAHecCaKa AaH npe cacnyllaha, NOAHOLLEHE 3aXTeBa 3a NPOAY»KeHe POKOBa UK 3a
ncrnpaBJbatbe M3jaBe O YMHEeHNLAaMa YKIbyYeHUM Y Npecyay U HaKHafHO Y OANyKY KOjoM
ce opbaLyje NpBOOMTHY 3axTeB, 3aTUM fla MOAHOCKNAL, HMje 61O Y CTarby ja MOMOrHe cyay
na yhe y Tpar JOKyMeHTYy Koju je cam NpeasioxXuno 1 3a Koju je TBPAMO [a je BaXkaH, Kao
1 NprroBaparbe caoniwtaBaky fAocujea 1 ogbujarbe fa NogHOCKM OAroBope 1 Aa npeaa
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yBepetrbe 0 HaceacTay. YKpaTKo, NogHOCUNaL NpeacTaBKe Hiije MoKasao aXkypHOCT Koja
Ce oueKyje of CTpaHKe y NMapHMUW oBe BpcTe. TviMe je JONPUHEO NPOAYKeky MNOCTyMnKa
(BuAn, mutatis mutandis, npecyny Pretto and Others v. Italy, on 8. npeuembpa 1983, Cepuja A
6p. 71, cTp. 15, cTaB 34) (cTaB 80).

PasmaTtpajyhu noctynamwa Hagnexuux cyposa Cyn je KOHCTaToBao fAa je criop Tpajao
CKOpO jepaHaecT roguHa. Kakea rop 6mna BpefHOCT 3axTeBaHe HakHage, Nepmos Takee
OyXVHe je HeHopMaraH 3a OKOJTHOCTM, HapoumnTo y3umajyhu y 063mp nocebHy axypHoCT
KOja ce 3axTeBa y C/lyyajeBMMa couujanHor ocuryparba. TauHo je fia je nepmop Koju ce pas-
MaTpa MoAesbeH Y WeCT pasnmunTmx ¢asa, WTo y CTBapy NpeAcTaB/ba WeCT NOoCTynaka,
Kao 1 ia OArOoBOPHOCT 3a HeroBo Tpajarbe y BeNNKOj Mepu CHOcK cam I. leymenang. Minak,
6pojHa Kallurbera MOry ce NPUNUCcaT HagIeXxHM CYA0BUMa, MPBeHCTBEHO bepnmHcKom
coynjanHom cygy n CoumjanHom anenaumoHom cyay (apyrv ckyn noctynaka). Kao pesyn-
TaT OBWX KallkbeHa, MOCMATPaHO 3ajefHO M KyMynaTMBHO, Cflyyaj MogHocuoua npea-
CTaBKe Huje pacrnpasB/beH y pa3yMHOM POKY, Kako 3axTeBa ufaH 6. ctas 1. [[pema Tome,
ZOLMO je [0 KpLUera Mo OBOM OCHOBY (cTaB 90).

M3 HaBepeHnx pa3nora, Cyn cmaTpa Aa je uniaH 6. ctaB 1. 610 NprMerrB Ha OKOSTHOCTU
OBOTr C/lyyaja 1 npecyhyje 4a je 4oWNO [0 KpLera YnaHa 6. cTas 1.y nornegy nowtoBarba
ycnoBa 3a cyhere y pasyMHOM POKy.

FRYDLENDER V. FRANC

npegcraBka 6p. 30979/96, npecyna oa 27. jyHa 2000. roguHe:

0 Pa3yMHOCTU AyXKMHE Tpajatba MOCTYMKa Koja ce Y CBAaKOM Cily4yajy Mopa NpPOoLEeHUTU y
cKnagy ca ogpeheHnM OKONHOCTMA U Y cBeTy cefehux Kputepujyma: CIOXKeHOCT CIly-
yaja; NOCTyNake NoAHOCKOLLA NPeACTaBKe Y HAAJIEXKHNX OPraHa; Y 3Havaj niTarba y npeg-
METHOM CMopYy 3a NOAHOCKOLA NPefCTaBKe.

" YurbeHnuHo cTame

Y jyny 1972. rogvHe nofHocunal NpeAcTaBKe je aHraxoBaH Kao cny6eHo nuue 3ano-
CJleHo Mo nojeagnHayHoM yroeopy (agent contractuel) y Oferbery 3a EKOHOMCKM pa3Boj
MuHMCTapCTBa 32 eKOHOMCKE MoCoBe. YroBopom of 29. centembpa 1977. roguHe nocnat
je 'y ATvHY fa pagmn Kao TeXHWYKMN caBeTHUK. HakoH n3meHe n gonyHe osor yrosopa 30.
aBrycrta 1984. rogrHe, nocTaB/beH je y Hbyjopk, ca aejctBom of 25. jyHa 1984. rognHe, ga
pykoBoAW camocTanHum ofcekom Ofierbera 3a eKOHOMCKM pa3Boj. [oa HagnexHowhy
rMaBHOI KOMepLUWMjasIHOT CAaBETHMKA HYjOPLUKe KaHLenapuje, Koju je cam 6ro oaroeo-
paH rmaBHOM KOMepLMjasIHOM CaBeTHUKY y dpaHLycKoj ambacaan y BalimHrToHy, kome
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je Takohe ogroeapao aTalle 3a No/bONPUBPEAY, MOCTAB/bEH je Y CEKTOP 3a BMHO, NMBO U
ankoxonHa nuha, rge je paamo ca N3Bo3HMLYIMA U YBO3HMLMMA, @ NOCEOHO Ca KOMMAHUjoM
SOPEXA (Société pour I'expansion des ventes des produits alimentaires et agricoles).

Y cknapy ca Ypeabom 6p. 69-697 of 18. jyHa 1969. 0 onwTm yCioBUMa paga nnua Koja
3a ipXKaBy pafie Y MHOCTPAHCTBY Mpema MnojejMHauyH1UM yroBopuma, nogHocunal, npeg-
CTaBke 6MO je 3anocneH npema TpPUAECETOMECEYHOM YrOBOPY KOju Ce ayTOMaTCKM
06HaBIba0o YKONMKO He Byfe N3pnumnTo packnHyT. [lpxkaBa 61 morna packuHy T 6uno koju
yroBop Tpu MmeceLa yHanpef 36or, nsmehy octanor, Heogrosapajyhux pesyntaTa.

Y nucmy og 10. geuembpa 1985. roguHe, Koje je MogHOCKMOLY NPefCcTaBKe ypydeHo 27.
Jeuembpa 1985. roguHe, MMHUCTap 3a eKOHOMCKe nocnoBe 06aBecTro je nogHocuoua
npepncraBke Aa, 36or keroBux Heofrosapajyhvx pesyntata, Huje Hamepasao fa 06HOBU
yroop kaga ucrekHe 13. anpuna 1986. rogunHe. Y nucmy og 9. jaHyapa 1986. roguHe,
[O0CTaB/bEHOM MOAHOCKOLY NpefcTaBke 21. jaHyapa 1986. rognHe, MMHUCTap ra je oba-
BECTUO O CBOjOj KOHAYHOj oAnyuMn fa He oOHaB/ba YroBOp, M3 pasfora WTo je, nmehy
oCTanor, nogHocunal, npefcTaBke MoOKasao M3paxeH HedocCTaTak MHUUMjaTMBe npema
YBO3HULMMA.

Donncuma og 28. debpyapa, 3. mapTa 1 13. jyHa 1986. roguHe, NogHocKnaL, npeacTaBke
nofHeo je lNapnckom ynpaBHOM cyfly TpM 3axXTeBa 3a CYACKO NpencnuTnBame OBe oaJlyKe.
MpBUM 3aXTEBOM je TPaXro Aa ce yKUHe NPBO MUHNCTPOBO nNucmo og 10. aeuembpa 1985.
rof1He, Koje je No NpMpoan 6uno NPenUMMHAPHO KOHAYHOj oanyun. ipyru je nmao 3a
LWb Aa Ce YKMHe KOHayHa ofJlyKa O OTKasy NnogHoCMoLa NnpefcTaBke cajpxaHa y nucmy
of 9. jaHyapa 1986. rognHe. Tpehu je ocnopro 3aKOHUTOCT MMEeHOBaka 3aMeHe MOAHOCK-
oua npeacTaBKe.

Mpecygom opf 6. jaHyapa 1989. roguHe lMNapuckn ynpasHU Cyd, 34pYXMBLUM NpeameTe,
on6uo je cBe TpY NpefCcTaBKe.

MogHocmnay npefcTaBke je 24. okTobpa 1989. roanHe nogHeo xanoby [JpxaBHOM caBeTy
y Be3u ca npaBHVM NuTatbumMa. MoaHeo je nsjaBy o »kanbeHnm ocHoBama 23. debpyapa
1990. roguHe. Y npecyan og 10. maja 1995. Koja je nogHOCHOLYy NpeAcTaBKe ypyyeHa 26.
okTobpa 1995. roguHe [ipaBHK caBeT je ogburo xanby, cmatpajyhu, nsmebhy octanor, ga
je 61no 3aKOHWTO Aa MMHMCTap OTMYCTW NOJHOCKMOLA NpeacTaBke 36or HeodroBapajyhnx
pesynTaTa.

MNopgHocunay NpeacTaBKe ce »Kanvo Ha JY»KMHY Tpajarba YNpaBHOT MOCTYMKa Koju je 3ano-
yeo 28. pebpyapa 1986. 1 3aBpLIMO ce 26. okTobpa 1995. Ocnarao ce Ha unaH 6. cTaB 1.
KoHBeHupje.
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MNMopgHocmnay npefcTaBKe je TBPAMO Aa je AyXKMHa NOCTynKa 6una npekomepHa. Bnaga je
OLeHy OBe Tauke OCTaBWUia Ha AUCKPeLnoHo ogslyumBatbe Cyay (cTaB 42).

Cyn npumehyje pa je gy»uHa Tpajarba »anbeHor nocTymnka, 3anovetor 28. ¢ebpyapa
1986. roauHe NpBKM 3axTeBOM YnpaBHoM cyay Y [Mapur3y 1 3aBpLueHor 26. okTobpa 1995.
rogviHe, Kafa je nofgHocuoLy NpeAcTaBKe ypydyeHa npecyaa LpaBHor caBeTa, 6una
CKOpPO AieBeT roguHa 1 ocam meceln. [oHaBsba fa ce,pa3yMHOCT” y»KMHe NOCTynKa Mopa
MPOLIEHNTN y CBET/y OKOSIHOCTY Clyyaja 1 Y3 no3mBare Ha cnefiehe Kputepujyme: cno-
MXEeHOCT c/lyyaja, NoCTyname NoAHOCUOLLA 3aXTeBa 1 PefieBaHTHUX OpraHa 1 3Hayaj oHora
LITO je Y NUTaky 3a NOAHOCKOLA NpeAcTaBKke y cnopy (Buaetu, namehy octanux npece-
naHa Comingersoll S.A. v. Portugal [GC], 6p. 35382/97, ctaB 19, ECHR 2000-1V) (cTaB 43).

Cyn npumehyje, nonyT Komucuje, ga HU CIOXKEHOCT Clyyaja HY MOCTynake nogHocuola
npeacTaBke He onpasfaBajy AY»KUHY Tpajarba noctynka. Mictnue pa je [ipxaBHu caBeT
[IOHeOo npecyay CKOpO LIeCT rofiMHa HakoH WTo My je npeamet ynyheH n ga Bnaga Huje
MPyXunna HUKaKBO Objallberbe 3a 0BO Kallketbe, Koje Ce YMHW OUUrIefHO NpeTepaHmm
(cTaB 44).

Cyn noHaBsba Ja je Ha Ap»aBama YroBOpHMULUamMa fla OpraHu3yjy CBoje npaBHe cucteme
Ha TakaB HauVH [a HWXOBY CyJOBU MOy CBAaKOM [ja rapaHTyjy NpaBo Ha MPaBHOCHAXHY
OfNYKY y pa3yMHOM POKY y yTBphMBamy Herosux rpahaHckmnx npasa n obasesa (Buau
Caillot v. France, 6p. 36932/97, ctaB 27, 4. jyH 1999, HenpujaB/beHo). [larbe noHassba fa
3arocsieHn Koju cMaTpa fa ra je mocsiiofasal, MOrpeLwHo CycneHgoBao Wav OTnycTuo
MMa BaXkaH NMMYHUN MHTepec Aa oaMax 06e3befmn CyCcKy OANTYKY O 3aKOHUTOCTU Te Mepe,
6ynyhuv fa pagHy CnOpoBKM MO CBOjOj NPUPOAM 3axTeBajy 6p30 ofnyurBarbe, 360r 3Ha-
yaja NpegMeTa cnopa 3a AOTUYHO NMLE Koje OTKa3oM rybu cpefcTBa 3a XMBOT (BUAETK
the Obermeier v. Austria, npecypna og 28. jyHa 1990, Cepuja A 6p. 179, cTp. 23-24, cTaB 72
un Caleffiv. Italy, npecypa o 24. maja 1991, Cepuja A 6p. 206-B, ctp. 20, ctaB 17) (cTaB 45).

Y cBeTny KpuTepujyma yTBpheHnx y herosoj npakcy 1 ysumajyhv y 063up cee okonHocTu
cnyyaja, Cyn cmaTtpa Aa je Ay»KurHa nocTynka buna npekoMepHa v Aa Huje UCnyHmuna 3ax-
TeB Tpajarba Y pasyMHOM POKy. CXO4HO TOMe, AOLWWIO je A0 KpLuerba YnaHa 6. ctas 1. Kok-
BeHUMje (CcTaB 46).
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CORDINO V. ITALY (6p. 1)

npepfcTtaBka 6p. 36813/97, npecyna of 29. mapTa 2006. roguHe:

0 3Hauajy cnpoBohetba Npashe 6e3 ofnararba WTO 61 MOINO YrPO3UTU HeHY Ae0TBOP-
HOCT 1 KpeamounuTeT, Kao 1 NOCTYMNaky HAZNEXHMX OPraHa, y TOM CMUCITY LUTO je Ha ipXa-
BaMa YroBopHMLUaMa fja opraHusyjy cBoje npaBHe CUCTEMEe Ha TaKaB HauUMH [a HUXOBU
CyLOBW MOTY CBMMA FrapaHTOBaTMX NPaBo Aa Ao6Wjy KOHAUHY OANyKY Y CrOpOBMMa Koju ce
ofHocCe Ha rpahaHcka npasa 1 obaBese y pa3yMHOM POKY.

" YurbeHnuHo cTame

MogHocroum npeactaBke cy 1992. roguHe Hacnegunu of r. A. CKOpAUHA HEKONMKO
napuena y permoHy Kanabpuja, ynmcaHux y 3em/bULHY Kibury 25. mapTta 1970. roguHe.
OkpyxHo Behe pernoHa Kanabpuja ycBojuo je onwTy niaH pas3Boja, Koju je ogobpuno
PernoHanHo Behe Kanabpuje 17. mapta 1975. roguHe. NpegmMeTHO 3emM/bULLITE Y OBOM
cnydajy, noBpLHe 1.786 KBagpaTHMX MeTapa 03HAauYeHo Kao napuena 109, knacndurko-
BaHO je Kao rpaheBMHCKO 3eM/buLLTE; M3[aTa je [03BOJa 3a eKCnponpujaunjy y cknagy
Ca pa3BOjHUM MIAaHOM paau U3rpagre ctaMbeHux objekata Ha 3embuwTy. foanHe 1980.
OkpyxHo Behe pernoHa Kanabpuja opnyuwno je ga 3agpyxHo apywTso Egnnuuma
Akeuna (Edilizia Aquila) n3sogu rpaheBrHCKe pafoBe Ha AOTUYHOM 3emsbuwiTy. Opy-
KoM of 13. mapTa 1981. roanHe opraH yrnpase [ao je 3agpy3u [03BOJY 3a 3ay3MMatbe
3emsbuwTa. JaHa 30. mapTa 1982. roavHe, y cknagy ca 3akoHom 6p. 385/1980, OKpy»HO
Behe pernoHa Kanabpuja noHyawno je aBaHC Ha HakHagy Koja ce nnaha 3a ekcnponpuja-
uwjy, U3HOC je yTBpheH y cknaay ca 3akoHom 6p. 865/1971. NMoHyheHa cyma, 606.560 nupa
(UTN), n3pauyHaTta je npema Baxkehim npaBrnMmMa 3a NOSbONPUBPELHO 3EMIbUILLTE, KOPU-
ctehun BpegHocT of 340 UTJ/1 no KBagpaTHOM MeTpY, C TM Aa he KOHauyHW U3HOC Hak-
Hafle 6uTn yTBphHeH Kaga Oyay AOHETU HOBM 3aKOHCKM KpUTEpujymn 3a rpaheBMHCKO
3embuiTe. focnogmH A. CKopauHo je oabuo noHyay. NaHa 21. mapTa 1983. roguHe, Peru-
oHanHo Behe je n3pano Hanor 3a ekcnponpujauujy 3embuiuta. OKpy»Ho Behe je, 13. jyHa
1983, pano Apyry nNoHyAy 3a aBaHC, OBOr nyTa y usHocy og 785.000 UTJL. MoHyna Huje
npuxeaheHa. Y npecyaun 6p. 223, noctaBrbeHoj 1983. rogunHe, YCTaBHM Cyd je Npornacmo
3aKoH 6p. 385/1980 HeyCTaBHMM Ha OCHOBY TOra LUTO je AOAe/bMBakbe HakHaae yCJI0B/O
foHolweneM 6yayher 3akoHa. Kao pesynTat Te npecypne, 3akoH 6p. 2359/1865, kojum je
npensuheHo aa 61 HakHaZa 3a ekcnponpujaurjy Tpebano fa oaroBapa TPXKULIHOj Bpea-
HOCTU NpefMeTHOr 3eM/bULLTA, MOHOBO je CTYNMo Ha cHary. A. CKOpAuHO je cny6eHo
obasecTtno OKpyxHo Behe, 10. aBrycta 1984. roguHe fia Oapean KOHauyHU 3HOC HakHaae
y cknagy ca 3akoHom 6p. 2359/1865. [laHa 16. HoBembpa 1989. ca3Hao je fa je OKpy>KHO
Behe pernoHa Kanabpuja npoueHnno KoHauyHu n3Hoc Ha 88.414.940 UTJ1 (50.000 UTJ1 no
KBajpaTHOM MeTpy) No Hanory of 6. oktobpa 1989. roanHe.
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lfocnoauvH A. CkopamHo je, 25. maja 1990. roguHe, ocnopaBsajyhiv U3HOC oaLwTETE Koja My je
foperbeHa NokpeHyo noctynak npotus OKpyxHor Beha 1 3agpyre y AnenauvoHom cyay
pervioHa Kanabpuja. Tepavo je ga je usHoc koju je ytBpauno Okpy>kHo Behe n3yseTHO
HM3aK Y OfHOCY Ha TPXMLLIHY BPeAHOCT 3eM/bULLITa U 3aXTeBao je, n3mehy octanor, fa ce
HakHaja u3payyHa y cknagy ca 3akoHom 6p. 2359/1865. Takobhe, Tpaxkmno je HakHagy 3a
nepviof, TOKOM KOT je 3emsbuLLTe OMNO 3ay3eTo Npe M3faBaka Hanora 3a ekcnponpuja-
LKjy, Kao 1 3a NoBpLINHY 3emsbuiiTa (1.500 KBagpaTHMX MeTapa) Koja je nocTana Heyno-
TpebrbrBa Kao pe3ynTtaT rpaheBunHCKMX pagoBsa. aHa 4. ebpyapa 1991. rognHe, ¢ 063u-
pom fa OkpyxHo Behe jow yBek HMje 06aBeCTUNIO O CBOjoj HaMepw Aa ce 6paHu, Anena-
LMOHM cyn perrmoHa Kanabpuja npornacvo je fa OHO He yyecTByje Y NOCTYMKY 1 HaNoXmno
CTPYYHy npoLeHy 3emsbuwita. Hapenbom op 13. pebpyapa 1991. roguHe noctaBrbeH je
BELUTaK Koju je jobro Tpy Meceua 3a nofHoleke n3BewTaja. OKpyHo Behe je 6. Maja
1991. 06aBecTUIO O CBOjOj Hamepu fa ce bpaHu 1 ynoxuno npurosop, TBpaehu ga ce
He MOXe cmaTpaTh CTPaHKOM Y NocTynky. BewrTak je 4. neuembpa 1991. nogHeo n3BeLwl-
Taj. 3aKoH 6p. 359/1992 je cTynmo Ha cHary. YnaH 5 bis 3aKoHa yTBpAMO je HOBe KpuTe-
pujyme 3a n3padyHaBarbe HakHaje 3a ekcnponpujauujy rpaheBrHCKor 3emmbuiuTa. 3aKoH
ce M3pMYNTO NPUMEHNBAO Ha MOCTYNKe Koju cy y ToKy. HakoH cmpTu 1. A. CkoppamHa 30.
HoBemb6pa 1992. rogmHe, nofHOCKMOUY NPeacTaBKe Cy ce NPUAPYKUNM noctynky 18. cen-
Tembpa 1993. roguHe. AnenaunoHu cya pervoHa Kanabpuja je 4. okto6pa 1993. numeHo-
BaO ApYror BelwTaka W HanoXmo My Aa NpoueHM HakHagy 3a ekcnponpujauujy npema
HOBUM KpuTepujymmrmMa yTepheHnm y unaHy 5 bis 3akoHa 6p. 359/1992. BewwTak je nogHeo
CBOj 13BeLWwTaj 24. mapTa 1994. rogunHe, 3ak/byuyjyhn aa je TpXKuLwHa BpegHOCT 3eMbuLLTa
Ha JaH ekcnponpujaunje nsHocuna 165.755 UTJT no KBagpaTHOmM MeTpy. Y cknagy ca
HOBVM KpuTepujymuma ytBpheHnm y unady 5 bis 3akoHa 6p. 359/1992, nocnena HakHaaa
n3Hocuna je 82.890 UTJ1 no kBagpatHom meTpy. Ha pounwTy 11. anpuna 1994. ctpaHke cy
3aTpaxkune Bpeme Aa fOCTaBe KOMeHTape Ha U3BeLTaj BewTaka. bpaHunnay nogHocunaua
npencTaBke M3paano je NocebHO BeluTauerbe U NMPUMETMO [ia je BELUTaK KOT je UMeHOBao
CyA, NponycTno fa n3padyHa HakHagy 3a 1.500 KBagpaTHMX MeTapa 3eM/bULLUTa KOje Huje
obyxBaheHO Hanorom 3a ekcnponpujauujy, anv je Nnoctano HeynoTpebsbrMBO Kao pesyrn-
TaT u3rpagme 3rpaga. Pacnpasa je ogpxaHa 6. jyHa 1994. rogmHe Ha KOjoj Cy Kao ofro-
BOpP JOCTaB/beHa 3anaxatba. Cnepely pacnpasy, 3akasaHy 3a 4. jyn 1994. roguHe, cyq je
cnyx6eHo oanoxmo Ao 3. oktobpa 1994. rognHe, a 3aTm go 10. HoBembpa 1994. roguHe.
Hapenbom op 29. peuembpa 1994. cyn je HanoXuo [OAATHO BeLUTAYEHE M OAJIOKMO
noctynak go 6. mapta 1995. rognHe. MehyTum, pacnpasa je NOTOM y HEKONIMKO HaBpaTa
OLNOXKeHa, jep cyamnja Huje 6o foctynaH. Ha 3axTeB nogHocunaua npeactaBke, cyauja
je 3amerbeH 29. pebpyapa 1996. roguHe, a CTpaHKe Cy NOJHeNe CBOje apryMeHTe Ha pac-
npasu 20. mapTa 1996. roguHe.
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Y npecyau og 17. jyna 1996. AnenauunoHu cyn pernoHa Kanabpuja cmatpao je ga nogHo-
cuouwm npefcTaBKe MMajy NpPaBo Ha HakKHady U3padyHaTty npema unady 5 bis 3akoHa 6p.
359/1992, Kako 3a 3em/buLUTE KOje je GOPMaHO EKCMPOMNPUCAHO Tako 1 3a 3em/buLlTe
Koje je nocTano HeynotpebsbrBO Kao pe3ynTaT rpaheBrHCKUX pagoBa. Takohe je cmaTpao
[a Tako yTBpheHa KoMmneH3auumja He 6u Tpebano fa nognexe farbemM 3aKkOHCKOM OAOUTKY
o4,40% nprMerBOM ako BNaCHVK €KCMPOMNpPUCaAHOT 3eM/buMLUITa HUje NOTANCA0 CNopasyMm
O HEroBOM NpPeHOCY, BUAEBLY Ja je y Clyyajy nogHocunala npefctaBke 3emmbuite seh
eKCNpOonprcaHo Kada je 3aKoH CTYMKWO Ha cHary. Y 3ak/byuky, AnenauroHn Cya Hanoxmo
je okpyxHom Behy 1 3aapy3u Aa nogHOCUOUMMA NpeAcTaBke nate: (a) 148.041.540 UTI
(82.890 UTJ1 no kBagpaTHOM MeTpy 3a 1.786 KBagpaTHMX MeTapa 3eM/bMLLITa) Kao HaKHagy
3a ekcnponpujauujy; (6) 91.774.043 T (75.012,50 UTJ1 no kBagpaTHOM MeTpy 3a 1.223,45
KBafpaTHMX MeTapa) Kao HaKHagy 3a AeO0 3eM/bULUTa KOjUu je MoCTao HeyrnoTpeb/bus u
koju he ce cmaTpaTtu de facto ekcnponpucaHum; 1 (1) HakHagy 3a neprop TOKOM KOor je
3em/buLITe 61O 3ay3eTo Npe Herose ekcnponpujauuje. T n3Hock Tpebano je ga byay
NMoBe3aHN UHOEKCOM U1 Ha X ce nnahana KamaTa Ao faTyma nopasHamba.

3agpyra ce Xanuna Ha npaBHa nNuTara, 20. geuembpa 1996. roguHe TBpaehu ga ce He
MO>e CMaTpaTh CTPaHKOM Yy nocTynKy. MogHocuoun npeactaBke n OKpy»xHO Behe cy ce
Takohe xanunu 20. u 31. jaHyapa 1997. roguHe. 3agpyra je nogHena 3axTeB 30. jyHa 1997.
3a ofnararbe u3BpLUera npecyae AnenaumoHor cyna. Taj 3axTeB je ogbujeH 8. aBrycta
1997. rogunHe. MNMpecynom of 3. aBrycta 1998. rogmHe, 1eNOHOBAaHOM y peructap 7. fjeuem-
6pa 1998. rogunHe, KacaumoHu cyq je yBaxkuo xanby 3aapyre, npusHajyhu ga Huje morna
[a yuyecTByje y NocTynky, jep dopmasnHo Huje buna cTpaHka y ekcnponpujaumju, nako je
of tbe nmana Kkopuctun. MoTBpano je octatak npecyfe AnenaynoHor cyfa pervoHa Kana-
6puja. JaTtym Kaga cy NOAHOCMOUM NpeAcTaBKe CTBAPHO JOOWIN HaKHady HUje MO3HaT.

MNMopgHocmoum npepcTaBke cy ce 18. anpuna 2001. rognHe obpaTtuny AnenaurioHom cyny
pervioHa Kanabpuja, Tpaxkehiv HakHagy no MHTO 3aKOHY 3a AyXKMHY NOCTyrnKa. Tpaxunu
CYy HakHagy HemaTepujanHe M matepujanHe wTtete. Ognykom og 1. jyna 2001. roguHe
AnenaunoHun cyp pernoHa Kanabpuja gocygmo je nogHocrouMma npeactaBke 36UpHM
n3Hoc of 2.450 EYP camo 3a HemaTepumjanHy LITETY 1 HaNOXMO CTpaHKama fia CHoce CBoje
TpowkoBge. Y nucmy of 4. euembpa 2002. rogrHe NOAHOCUOUNM NPeACcTaBKe Cy U3jaBuin
na, majyhn y Buay peneBaHTHy npakcy KacaumoHor cyaa, HUCy HamepaBanu fia ce xane
Ha npaBHe ctBapu. OHM cy gofdanu ABe npecyae KacaumMoHor cyfa caxkeTe y HacTaBKy Y
,PeneBaHTHOM HaLMOHANHOM 3aKOHY 1 NpaKcu”.

Ocnamajyhu ce Ha unaH 6. cTaB 1. KoHBeHLMje NOAHOCHOLM NPefCTaBKe »aJlum Cy Ce Ha
OYXXMHY Tpajarba noctynka. lNogHocnoum npefctaBke »anunm cy ce Ha OCHOBY uYJlaHa 6.
cTaB 1. KoHBeHUWje fa je gOoHOLIEHe unlaHa 5 bis 3akoHa 6p. 359/1992 n erosa nprvMeHa
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Y HbIXOBOM cnyqajy npeactaB/bajia MelWwakbe 3aKOHO4aBUa, Ynmve je npekpLeHo bUXoBo
npaBoO Ha NPaBUYHO Cadylyllambe.

Cyn npso Mopa Aa yTBpAu Aa nn cy NOAHOCUMOUN NpefcTaBKe UCLPrenn ieKose Koju cy
MM Ha pacrionaramy y ntanvjaHCKkom rnpaey, Kao LITO TO 3axTeBa unaH 35. ctaB 1. KoHBeH-
uvje. NMrTare y HIXOBOM CIlyyajy je Aa N Cy oHM Ounu AyxHu fa ce xane KacaymoHom
cyaoy npoTvB oanyke AnenaunoHor cyaa y Besu ca npeaMeToM Koju cnafa y lNmnHTo 3akoH.

Cyn nctuue fia je y HelaBHUM NpeiMeTUMa y Be3u ca 3axXTeBUMa NogHETVM anenalnoHnm
cynosuma (Bugm Brusco v. Italy (opn.), 6p. 69789/01, ECHR 2001-IX n Di Cola and Others v.
Italy (opn.), 6p. 44897/98, npecyna op 11. oktobpa 2001)) cmaTpao Aa je NnpaBHU ek yBe-
ZeH MHTOBMM 3aKOHOM JOCTYMaH 1 a Hema passiora fla ce 4OBOAM Y MUTakbe Herosa
nenotBopHOCT. Haparbe, Cyp je 3ay3eo cTaB Aa, MMajyhn y Bugy npupopgy lNMMHTO 3aKoHa 1
KOHTEKCT Y KOM je IOHET, MOCTOje OCHOBM 3a OACTYNake of onwTer npuHumMna fa 6u ycnos
ncupn/beHocT Tpebano NPoLEeHNTH y OHOCY Ha BpeMe y KOM je npeAcTaBKa NnogHeTa.

Cyn noHaB/ba Aia MPaBWUIO O UCLPM/bMBakby HaLMOHAMHUX NPaBHUX JIeKoBa M3 ufiaHa
35. KoHBeHUuje obaBe3yje OHe Koju Xene fia NogHecy CBOj Clyyaj NPoTUB Ap»aBe npes
MehyHapoAHVM MPABOCYAHUM UM apOUTPaKHUM OpPraHoOM fAia MPBO KOPUCTE NieKoBe
npefsrheHe HauMOHaNHUM MpaBHUM cucTeMoM. CxoAHO TOMe, AipXKaBe Cy ocnoboheHe
o[l OArOBOPHOCTY 3a CBOja fiena npea mehHyHapogHUM TeNIOM Npe HEero LUTO Cy UMmarne npu-
NUKY fla CTBapU peLle Kpo3 CBOj NpaBHM cuctem. MpaBuno ce 3acHMBa Ha NPETNOCTaBLY,
Koja ce ornepa y unaHy 13. KoHBeHUWje - C KOjom Ma BRNCKy Be3y - fia MOCTOjU AENOTBO-
paH NpaBHU N1eK y Be3u ca HABOAHUM KpLuereM HaLoHaHor cuctema, 6e3 o63upa fa nu
cy ogpenbe KoHBeHuUuje yrpaheHe nnm He y HaLMOHaNHO npaBo. Ha 0Baj HauvH, BaXkaH je
acnekT NpuUHUMMNA Aa je MexaHun3am 3allTuTe ycnocTaB/beH KoHBeHUMjoM cyncuanjapaH
HaLMOHaNHNM CMCTEMMMA KOju LITWTe Jbyfcka npa.a (Buawn Akdivar and Others v. Turkey,
npecyga og 16. centembpa 1996, M3BewwTaju o npecygama u ogniykama 1996-1V, ctp. 1210,
cTaB 65).

WMako He nocToju dopmanHa obaBe3a AprkaBa yroBopHMLUa Aa KoHBeHUWjy yrpajie y CBOj
HauMoHanHu npaBHy cuctem (Buam Jemes and others v. the United Kingdom, npecyna og 21.
¢bebpyapa 1986, Cepuja A 6p. 98, cTp. 48, ctaB 86 u Cristiane Goodwin v. the United Kingdom
[GC], 6p.28957/95, ctaB 113, ECHR 2002-VI), 13 rope HaBegeHOr NprHLMNa CyncuanjapHo-
CTV Cfley Ja HaLMOHasHU CyfoBY MOPajy, TaMo rae je To moryhe, fa Tymaue u npumMersyjy
HaLUMOHANHO MpaBo Yy cknagy ca KoHeBeHLMjoM. ako je NpBEHCTBEHO HA HALMIOHANHM
opraHuma ga Tymade 1 npumerbyjy HaumoHanHo npaso, Cya je y CBaKOM Ciyyvajy Ay»aH
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[la NpoBepy f1a I HaUMH Ha KOoju ce TyMauu 1 MpUMekbyje HaLloHaIHO NpaBo NPOU3BOAN
nocneauLe Koje Cy y cknagy ca Havenvma KoHseHumje (Bupetn Carbonara and Ventura v.
Italy, 6p. 24638/94, cTaB 68, ECHR 2000-VI n Streletz, Kessler and Krenz v. Germany, [GC], 6p.
34044/96, 35532/97 n 44801/98, ctas 49, ECHR 2001-l), unju je cactaBHu geo npakca Cypaa.

C tum y Be3u, Cyp, Ha Kpajy, npumehyje aa cy 3ameHom peun ,06e36eguhe” peurma,oba-
Be3yjy ce aa he obe3begntn” y TekcTy unaHa 1, aytopu KoHBeHUuje Takohe HamepaBanu
[la jacHo cTaBe 0 3Hama Ja 6u npaea u cnobofe yTepheHn y oferbKy | 6rna aupekTHO
ob6e3beheHa cBMMa y HaanexHOCTV ApxaBa yrosopHuua (Document H (61) 4, pp. 664-
703, 733 and 927). Ta Hamepa Hana3u NocebHO BEPaH 0f4pa3 y OHMM CllyyajeBUMa Kajaa je
KoHBeHuwja yrpaheHa y HaumoHanHo npaso (Bugetu De Vilde, Ooms and Versyp v. Belgium,
npecyga og 18. jyna 1971, Cepuja A 6p. 12, ctp. 43, ctaB 82; Swedish Engine Drivers' Union
v Sweden, npecypa op 6. bebpyapa 1976, Cepuija A 6p. 20, cTp. 18, ctaB 50 u Ireland v. the
United Kingdom, npecypa o 18 jaHyapa 1978, Cepuja A 6p. 25, cTp. 90-91, cTaB 239). Mnak,
KoHBeHUuja, Koja *mBn Kpo3 npakcy Cyaa, caja je AUPEKTHO NpUMeMBa Y NPaKkTUYHO
CBVIM AprKaBama NoTNVCHULAMA.

Mpema unaHy 35, nogHocunay 3axTeBa 6u Tpebano Aa MMa pefoBHO MPaBO Ha MpaBHe
NeKoBe Koju Cy AOCTYMHY 11 fOBOJbHU ia Npy»e obeltehene y Be31 ca HaBOAHVM NoBpe-
fama. lNocTojare npaBHKX NIeKoBa Mopa OWTW AOBO/BHO CUFYPHO He camMo y Teopuju,
Beh 1 y npakcu, jer he M y NpOTVBHOM HeflOCTajaTy NoTpebHa [OCTYMHOCT 1 AeNOTBOP-
HocT. MehyTrm, He nocToju obaBe3a NprberaBatba NPaBHVIM JIEKOBUMA KOju Cy HEOArOBa-
pajyhun unn HegenotBopHu. Mopen Tora, npema ,onwTenpr3HaTUM NpasuanMma mehyHa-
pofHor npasa”“ Mory noctojat nocebHe OKOMHOCTY Koje NofHoCKoLa NpecTaBKe 0c/o-
6ahajy obaBe3e ga UCLPMM HauMoOHanHe rnpaBHe fiekoBe Kojuma pacnonaxe. lNpasuno
je Takohe HenpuMerUBO Kafa ce MOoKaXke Aa MOCToju yrpaBHa Mpakca Koja ce cactoju
o[l MOHaB/bakba fena HecnojuBrx ca KoHBeHUMjoM 1 cny>kbeHa TonepaHuuja Ap>KaBHUX
opraHa Koja je TakBe npupoge Aa NocTynaK YiHW y3anygHUM Unv HelefloTBOPHUM (BUAKM
Akdivar and Others, untupano rope, ctp. 1210, cT. 66-67).

Cyp Harnawasa ja NpUMeHa NpaBuia Mopa y3eTu Yy 0631p YnkbeHnLY Aia Ce NpUMersyje y
KOHTEKCTY MexaH13aMa 3a 3alUTUTY JbyACKUX MPaBa, Koje Cy ce CTpaHe YroBOpHULLe AOro-
Bopwe da ycrnoctaBe. CXOAHO TOME, OH je NPU3Hao Aa ce unaH 35. Mopa npumeruBaTm
ca ogpebheHnm cteneHom prekcnbrnnHocTn n 6e3 npetepaHor popmanuama. Jare, oH je
Npri3Hao Ja NPaBuSIO UCLPM/BEHOCTU HUje anCoNyTHO HUTK Ce MOXeE MPUMEHUTH ayTo-
MaTCKU; Y NPENCNUTUBALY Aa SV je OHO MOLUTOBAHO HEOMXOAHO je y3eTu y 063up nocebHe
OKOJTHOCTM CBaKOr NojeanHayHor ciyudaja. To, namehy octanor, 3Haum ga Cyg mopa peanHo
[a y3me y 0631p He caMo MocTojatbe GOpPMaNHNX MPABHUX IEKOBA Y NPABHOM CUCTEMY
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[OTUYHE YroBOpHe cTpaHe, Beh 1 ONwWTY NPaBHY 1 MOMINTUYKU KOHTEKCT Y KOM fenyjy, Kao
N NINYHE OKOJIHOCTU NoAHocKoua npegcTaske (ibid., ctp. 1211, ctas 69).

Cyq je u3Bpwno ynopenHy aHanu3y CTOTMHY AocCajallbux npecyga KacaumoHor cyaa.
MpumeTno je ga cy NpuHUMNM U3HETW Y ABa CNy4yaja Koje Cy MOAHOCMOUM NpeAcTaBke
LUUTUPanu, AOCIERHO MPUMEHEHN: APYTMM Peurma, NPaBo Ha cyhere y pasyMHOM poKy
HMje CMaTpaHO TeMesbHIM NMpaBoM 1 KoHBeHUja 1 npakca 13 CTpasbypa HUCY ANPEKTHO
NPYMEHNBN Y OAHOCY Ha NPaBUYHY HaKHagy.

Cyn Huje yTBPAMO HYjeAaH Clyyaj y KoM je KacaumoHM Cyf yBaXmo »asby no Kojoj je n3Hoc
Koju je popenvo Anenauronn cyn 61o HefoBO/baH y OLHOCY Ha HaBOAHY LITETY UKW Hea-
[eKBaTaH Yy CBeTNy CyACKe npakce nHcTuTyumja Ctpasbypa. KacaumoHu cya je Takee xanbe
of6aumo, TpeTupajyhin nx nnm Kao YnktbeHnYHa NTakba BaH CBOje HaANeXHOCTU UK Kao
nuTarba Koja npowussnase Ha OCHOBY oapefaba Koje HUCY ANPEKTHO NpUMeHMBe.

Cyn noHaBsba Aa unaH 6. ctaB 1. obe36ehyje cBMMa NpaBo Ha BUNIO KOju 3axTeB Koju ce
OHOCU Ha heroBa rpahaHcka npaBa u obasese npepn cynom (Buaun Golder v. the United
Kingdom, npecypna op 21. debpyapa 1975, Cepuja A 6p. 18, cTp. 18, ctaB 36 u Waite and
Kennedy v. Germany, 6p. 26083/94, ctas 50, ECHR 1999-1). CxogHO TOMe, LITUTV NPaBo CBa-
Kora Ha ,cyherbe y pasyMHOM POKY”.

MNpaBo Ha cyhetbe y, pazymHOM poKy*, 3awTnheHo unaHom 6. ctas 1. KoHBeHLMje, OCHOBHO
je npaBo 1 IMNepaTVB 3a CBe NOCTYNKe Ha Koje ce Npumersyje unaH 6; npyxajyhu 1o, Kok-
BEHLMja NofBnayy 3Hauyaj cnposoherba npasge 6e3 ofnararba Koje MoXe Yyrpo3nTy HeHy
[EenoTBOPHOCT 1 KpegmounuteT (Buaetu Pélissier and Sassi v. France, 6p. 25444/94, ctaB 74,
ECHR 1999-11).

Y3anmajyhu y 063np npetxogHo peueHo, Cyn 3akrbyudyje ga *anba nogHocunaua npeg-
cTaBke KacaumoHom cyfly He 61 MMana cMmCna, jep ce iixoBa xanba ogHoCKNa Ha M3HOC
HaKHaZe 1 CcTora crnajana y rope HaBefieHe KaTteropuje. [lasbe, NogHOCMOLM NpefcTaBKke
Cy PV3VKOBANN [1a MM Ce HaNloXW Aia niaTe TPOLLKOBE.

Y 3akmpyuky, Cya cMaTpa fla Y KOHKPETHOM C/lyyajy Kof nofHocunaua npeactaBke Huje
nocTojana obasesa fa ce xane KacaumoHom cyay y CBPXY MCLPM/beHa HaLMOHANHNX
npaBHKX NekoBa. CXOAHO TOMe, MPBU BNafViH NPUroBop Mopa ce ogbutu.

Taj 3ak/byuak, MehyTuMm, He 1oBOAM Y NiTatbe 06aBe3y NOAHOLLIEHA 3aXTeBa 3a HakHagy
wreTe no M1HTO 3aKoHy AnenaurnoHom 1 KacaumoHom cyay, NoA yClIoBOM Aa je U3 Nnpakce
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HaLMOHaHYKIX CY10Ba jaCHO Jia OHY NMPUMEHsYjY 3aKOH Y CKnagy ca ayxom KoHBeHumje 1,
CXO[HO TOMe, Aa je NPaBHM fIeK AeSIOTBOPAH.

Cyn mopa parbe ucnutati Apyrv BAaguH NpuroBop 3aCHOBAH Ha ynaHy 34. KoHBeHuuje.
Mutarse ga nu HeKO NvLe 1 Aasbe MOXe TBPAMTU Aa je XpTBa HaBofdHe nospene KoHBeH-
uuje y CyLWITMHIM Nogpa3symeBa Aia cyf ex post facto ncnuta mweroy cuTyauujy. C Tumy Besu,
BAXKHO je nuTarbe fa nu je nuue obuno HakHAZy 3a NPUUYUHbEHY LUTETY - YNOPEAUBO Ca
NpaBMYHOM HaKHagoM npeasuheHom unaHom 41. KoHBeHuuje. Y cknagy ca ycTalbeHoM
npakcom Cyaa, TaMo rae Ap»<aBHW OpraHn yTBpae nospeay 1 hbr1xoBa oanyka npeacraBiba
ogrosapajyhe 1 oBo/bHO 06eLiTehere, [OTUYHA CTPaHKa BULLE HEe MOXe [ia TBPAU Aa je
XKpTBa y cMucny unaHa 34. KoHBeHuuje.

Cyn cxofjHO TOMe cMaTpa Aa CTaTyC NoAHOCKOLa NpeAcTaBKe Kao XXPTBe MOXe 3aBUCUTY
o[l HAKHAJEe Koja My Ce Aofierbyje Ha HaLUMOHATHOM HMBOY Ha OCHOBY UMHbEHMLIA Ha KOje ce
OH 1nu oHa xanv npeg Cynom (Bugetn Andersen v. Denmark, 6p. 12860/87; Frederiksen and
Others v. Denmark, 6p. 12719/87, opnyka Komucuje og 3. maja 1988; Norman v. Denmark
(ogn.), 6p. 44704/98, npecygna of 14. jyHa 2001. n Jensen and Rasmussen v. Denmark
(ogn.), 6p. 52620/99, npecypa of 20. mapTa 2003) 1 of Tora ia N Cy HaLMOHAJMTHN OpraHu
NPV3Hanu, U3pUYUTO UK Y CYLITUHK, KpLlere KoHBeHUuje. Tek Kaga cy Ta ABa yC/ioBa
ncnyreHa, cyncrpmjapHa npupoaa 3aTMTHOr MexaHn3ma KoHBeHLmje NCKibydyje ncnu-
TuBame npepactaske (Bugetn Eckle v. Germany, npecyga og 15. jyna 1982, Cepumja A 6p. 51,
CTp. 32, CT. 69 et seq. v Jensen v. Denmark (ogn.), 6p. 48470/99, ECHR 2001-X).

Cyn fasbe NoHaB/ba fa unaH 34. KoHBeHUuje 3axTeBa Aa NOAHOCUOLM NPEeACTaBKe byay
NNYHO noroheHn mMepom Ha Kojy ce xane 1 fa ce Ta ogpenba He MoXKe KOpUCTUTKM 3a
nokpetame dactio popularis npen Cygom. LUTtaBuLe, ycnoBu 3a nofHollewe npefcTaBke
HUCY HY>KHO MCTK Kao HaLMOHANHN KPUTEPUjyMU Koju ce ogHoce Ha locus standi (BupeTn
Scozzaci and Giunta v. Italy [GC], 6p. 39221/98 1 41963/98, ctas 138, ECHR 2000-VIlI).

Y oBom npeameTy AnenauunoHu cyn pervoHa Kanabpuja nprsHao je y csojoj ognyum o 1.
jyna 2001. rognHe ga je Tpajatbe NOCTyMNKa Koju Cy MOKPEHYIN NOJHOCUMOUM NpeacTaBKke
NpeKkoMepHO 1 [OCYANO UM je YKYNHY cymy of, 2.450 EYP - ogHocHO npmbnmxHo 600 EYP.

Cyn cmaTpa fia npusHakbe AnenaumoHor cyaa npekoMepHe Jy»KUHe NOCTYNKa y CYLUTUHY
3a[10BO/baBa NPBY YCJIOB MOCTaB/beH Y CyAcKoj npakcy Cyfa: NprixBaTatbe opraHa aa je
JoLno fo nospefe npasa 3awTunheHor KoHBeHLMjoMm.

LTo ce Tnue gpyror ycnosa, HavMe fia fin Cy opraHu obe3beannu ogrosapajyhe obew-
Tehere 3a HempaBAy Kojy Ccy mpeTpnenu nogHocuoumn npefcraske, Cya npumehyje pa



142 | AEO

Cy nogHocnouwn npeanctaBke TBpanan aa ce M3HocC KOjI/I je ponenvno AnenaunonHu cyn He
MOXe CMaTpaT JOBO/bHUM Aa Cce HaOKHaaM HaBOAHa WTETa 1 noBpea.

Cyn npumehyje aa je y 6pojHUM UTanmjaHCKMM CrlyyajeBrMa Tpajarba NoCTynKa yTBPANO
Ha 6y ogroBapajyha nomoh 3a NpeTpnsbeHy WTETY yBeK Tpebano fa 6yae y o6nnKy HOB-
yaHe HakHafe. Y TOM KOHTEKCTY, y CJlyyajeBrMMa CIIMYHUM Cafjiallbem - Ha npumep, De Pilla
v. Italy, 6p. 49372/99, npecygna o 25. oktobpa 2001. v Tartalia v. Italy, 6p. 48402/99, npe-
cyna of 23. okTobpa 2001. - n3Hocu Koje je popgenvo Cya 3HaTHO cy Behn. Y Ta ABa chy-
yaja gocyheHo je 10.000.000 UTJT (npubnumxHo 5.000 EYP), ogHocHo 14.000.000 TN (npu-
6nmkHO 7.000 EYP).

He moxe ce ocnoputu Aa npoueHa Ay>KUHe Tpajarba NOCTYMKa U Hherosnx Nocieanua,
noce6GHO y Be31 HemaTepujasiHe LWTeTe, He Nofnexe NpeLmnsHoj KBaHTudmKaLumju n mopa
ce no CBOjOj NpUpoOAN CNPOBOAUTM Ha NpaBU4HOj ocHoBW. Cy[ CXOAHO TOMe rnpurxBaTa
[a CyACKM Unun ApYrv opraHy Mory Aa u3padyHajy HakHagy Y ciyudajy Tpajarba NocTynka
Ha HauuH Koju He noapasymeBa CTPOry U popmanHy npumeHy Kputepujyma koje je Cyn
ycBojuo. MehyTum, y 0OBOM Cllyyajy M3HOC KOju je MOAHOCMOLUMMA NpeAcTaBKe JOAENNO
AnenaunoHu cyp pernoHa Kanabpuja Huje y pa3ymHoOj Be3u ca M3Hocuma Koje je Cypn
[0Aenro y CIMYHYIM Fope HaBefleHVM ClyYajeBrMa, Koju Cy BuLle of feceT nyTa Behu of
M3HOCa KOoju je nogHOCHOUMMa NpefcTaBke aoaenno AnenaumoHu cya.

Mako 6v Tpebano nowToBaty cnobopy npoLeHe Kojy yxKMBajy HaLuMOHanHu CyfoBu, T1
cynoByv Takohe mopajy fia ce npuapkaajy npakce Cyaa gocyhyjyhu ogrosapajyhe nsHoce.

Y3umajyhu y 063up fokase Koju cy npep tum, Cya cMaTpa Aa Hema onpaefatba 3a TakBy
HeycknaheHocT nsmehy cyacke npakce y Ctpasbypy 1 npumeHe MUHTO 3aKOHa Y KOHKpeT-
HOM ciyyajy. CXxogHO TOMeE, M3HOC AOAESbEeH MOAHOCHOLIMA NMPEACTABKE HE MOXE Ce CMa-
TpaTy afeKBaTHUM 1 CTora ogroBapajyhrm 1a HalokHaau HaBOAgHY NoBpeay.

M3 Tora cnepu fa nogHocrouy npeacTaBKe MOTy fla TBPAE fa Cy KPTBe Y CMUCTY UYniaHa 34.
KoHBeHUuje 1 fa 6u gpyrv BnaguH npuroBop Tpebano ogomutu.

Bnapa je npumeTnna Aa ce AyxrHa NOCTynKa He MOXe CMaTpaTh MPEKOMEPHOM, C 0631-
poM Ha 0bjeKTMBHe noTellKkohe HacTae TOKOM HUXOBOT BOherba, Kao LUTO Cy HOBU 3aKOH
0 ekcnponpujaunju, cmpT r. A. CKoparHa 1 HefocTaTak cyauvja. Bnaga je ¢ tTum y Besum npu-
MeTuna fia Cy ce ciyyajem 6aBune Tpu y3acTonHe cyauje. NMopgHocmoLm npeacTaBke ocno-
punu cy aprymeHnTe Bnage.
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Cyn cmaTpa, y CBeT/ly aprymeHaTta CTpaHa, ia oBa »kanba nokpehe cnoxeHa unmbeHnYHa
W NpaBHa NUTaka Koja ce He MOry peLmnTy y oBoj da3m ncnutrBara nprjase, anu 3axTe-
Bajy MEPUTOPHO NcnuTrBare. V3 Tora cneam ga ce oBaj Aeo npuvjaBe He MOXe NPOornacutn
ouunrnefHo HEOCHOBaHNM Y cMUCTTY YnaHa 35. cTaB 3. KoHBeHUuje 1 Huje yTBpheH HujedaH
OpYri OCHOB 3a NporallaBarbe HeNPUXBaT/bNBOM.

Ha Kpajy, nogHocroLm npeacTaBke Cy TBPAWIN [a je LOHOLWEHEe 1 NPUMEHa YnaHa 5 bis
3akoHa 6p. 359/1992 HecnojuBa ca YnaHom 6. KoHBeHUWje, jep ce 3aKOHOLABCTBO MeLLaso
Kpliehn 3axTeB 3a 3akoHuTOWhy. OHU Cy y Be3M C TUM TBPAWAW Aa CMOPHU 3aKOH Huje
CJYXK1O BUTAJTHOM jaBHOM UHTEPECY M [1a je HamnpaB/beH a OKOHYa TeKyhu NocTynak Ha
HauVH NOBOJbaH 3a TY>KEHe OpraHe.

W3 oBux pasnora, Cya jeqHornacHo nporsatiasa NpujaBy NpuxeaT/bMBoOM, 6e3 npejyamuum-
pama Meputyma npeamerta (ct. 134-227).

2.4. JaBHa 1 obpa3noxkeHa npecyaa

= CraHpapaun

MpaBo Ha ob6pasnoxeHy Npecyay HUje U3PMUYNTO HaBELEHO Y unaHy 6. ctaB 1. KoHBeH-
uvje, anu je K/ibyyHa KapakTepucTvKa NpaBa Ha cioboaHo 1 npaenyHoO cyherbe. Obpas-
noXeHa npecyaa je Takohe BaXkHa 3a MOTNYHO OCTBapMBaHe APYrX OCHOBHMX MpaBa Ha
npasuyHo cyhetbe, a Cya je Npri3HAO0 Aa je OBaj 3aXTeB YCKO NMOBEe3aH ca NpaBUITHUM CNpo-
Bohemem npaspe.’s' [paBo Ha jaBHY 1 06pa3NoXKeHy Npecyay He 3axTeBa Aa CyfoBY Jajy
[leTaJbHe OArOBOPEe Ha CBaKM NOJHECaK CTpaHKe.'®? YmecTo Tora, o6pasnoxeHa npecyaa
CNTY>KM OCTBapeHy TPU 3HaYajHa umba: 1) ogroBaparbeM Ha KibyuHe aprymeHTe cTpaHaka,
HaLMOHanHy CyAoBY NoKasyjy cTpaHkama Aa je 3ancTa MCMNOoLWTOBaHO NPaBo CTpaHaKa Ha
u3jalwrbere; 2) omoryhaBa cTpaHKkama fia ce »Karne Ha npecyfy 1 »kanbeHoj MHCTaHUM Aa
M3BpLUaBa cBOja oBnawhetba Ha NpencnuTUBatbe;'® 1 3) omoryhasa jaBHOCTV Aa U3BPLLK
HaA30p Hag cnpoBoherem npasge.'s

161 Hirvisaariv. Finland, Gpegciuaska 6p. 49684/99, npecypna of 27. 10. 2001, ctas 30.

162 Van de Hurk v. the Netherlands, npepctaska 6p. 16034/90, npecyna on 19.4. 1994, ctaB 61.

163 Bupetn K.M.C. v. Hungary, Upegciuaska 6p. 19554/11, Upecyga og 10. 7. 2012, y Kojoj je HepocTaTak
obpasnoxerba OANyKa HUXKEr opraHa MMasio 3a nocneauly Kpluerbe npasa NoAHOCMOLA NpefcTaBKe Ha
npucTyn cyay.

164 Tatishvili v. Russia, Gpegcttiaska 6p. 1509/02, pecyga og 22. 2. 2007, citiag 58.
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A. O6pasznoxetbe CYyACKUX ofyKa

FapaHuwje ytBpheHe y unaHy 6. ctaB 1. 06yxBaTajy 1 obaBe3y cyjoBa fja HaBeAy AOBOJbHA
obpaznoxera cBojux oanyka (H. v. Belgium, ctaB 53). O6pa3noxeHa opjiyka nokasyje
CTpaHKama [ia je UX0B NpeaMeT 3ancTa Pa3MOTPEH.

Mako HaumoHanHu cya nma oppeheHo yHyTpalukbe nosbe cobofHe npoLeHe Kaga je peu
O NMpuXBaTatby apryMeHaTa U OfyyriBatby O MPUXBAT/bMBOCTU [OKa3a, OH je y obaBe3u
[a CBOje NocTynKe onpaBaa Tako wTo he obpasnoxuTn cBe cBoje ognyke (Suominen v.
Finland, ctas 36 u Carmel Saliba v. Malta, ctas 73).

HaBepfeHu pa3nosu mopajy 61Ty TakBU a CTpaHkama omoryhe ja AeNloTBOPHO UCKopucTe
cBakKo noctojehe npaBo Ha »anby (Hirvisaariv. Finland, ctas 30 in fine).

UnaH 6. cTaB 1. o6aBe3yje cynoBe fa 06pa3noxe CBoOje ofnyKe, ann Ce OH He MOXe Tyma-
YnTU Y TOM CMUCITY i Hana)<e ia Cyh NCLPMHO OAroBOPY Ha CBaKU U3HETW aprymeHT (Van
de Hurk v. Netherlands, ctaB 61; Garcia Ruiz v. Spain [GC], ctaB 26; Jahnke and Lenoble v.
France (ogn.) n Perez v. France [GC], ctaB 81).

Op npupoge came oanyKke Kojy Cyh AOHOCMK 3aBMCU [a N je OH Ay»KaH Aa je o6pa3noxm
(Ruiz Torija v. Spain, ctas 29 v Hiro Balani v. Spain, ctaB 27) n 0 TOMe ce MOXe ofny4rBaTu
CaMo Yy CBeT/ly OKOJIHOCTW JaTor npefgmeTa: HeONXoAHO je aa ce, inter alia, yamy y 063up
pa3nnuuTe BpCTe NofAHecaka Koje CTpaHKa MOXe Aa MofHece CyAy, Kao 1 pasnuke Koje
nocToje n3mehy BUCOKMX CTpaHa yroBopHuLa y nornesy 3akoHCKUX ogpeaaba, obmnyajHmx
npaBuna, NPaBHMX CTaHOBULLTa 1 NpefcTaB/bakba 1 n3page npecyaa (Ruiz Torija v. Spain,
cTaB 29 v Hiro Balani v. Spain, ctas 27).

MehyTum, aKko je nofHecak jefHe cTpaHKe oanydyjyhn 3a ncxop NocTynka, oH 3axTeBa Aa
Ce Ha Hera KOHKPeTHO 1 HeofnoxHo ogrosopwu (Ruiz Torija v. Spain, ctas 30 v Hiro Balani
v. Spain, cTaB 28).

Crora CYy HaUuMOHanHM CyaoBU Oy>XKHW:

fJa UCMUTajy HajBaxHWje aprymeHte cTpaHaka (Buzescu v. Romania, ctaB 67 un
Donadze v. Georgia ctaB 35);

[ia C nocebHOM NaXkHOoM U peBHOLWRY NCNNTajy M3jallberba Koja ce TMUy npasa 1
cnobopa 3ajemueHnx KoHBeHUMjoM 1 NpoToKonuma y3 wy (Fabris v. France [GC], cTaB
72 in fine u Wagner and J.M.W.L. v. Luxembourg, ctaB 96).
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UnaH 6. cTaB 1. He Hanaxke fa BPXOBHW CYA NMPYXK UCLPMHUje obpasnoxere Kaaa jen-
HOCTaBHO NpuMekbyje onpeheHy 3aKoHCKY oapendy o0 NpaBHOM OCHOBY 3a ofbaLMBatbe
»anbe 3aTo WTO Ta Xanba Hema n3rnepa 3a ycnex (Burg and Others v. France (oan.) n Gorou
v. Greece (6p. 2) [GC], cTaB 41).

CnnyHo ToMe, y NMpeaMeTy Yy KOM Ce pafu O 3axTeBy fa ce ofobpu Aa ce nsjasu xanba,
LUTO je NpefyCNIoB 3a MOCTYNaK npeq BULWYM CYAOM, Kao 1 3a Moryhe fjoHowwene npecyze,
unaH 6. cTaB 1. He MOXe fia Ce TyMaul y TOM CMUCITY fla Hanax<e fia ce CLPIHO 06pasnoxm
ofnyKa KojoM ce ofibaLlyje 3axTeB 3a M3jaBsbuBarbe xanbe (Kukkonen v. Finland (6p. 2), ctas
24 v Bufferne v. France (oan.)).

OcumTora, kKapa opgbuje xanby, anenaumnoHn Cya MoXKe, y Haueny, jeAHOCTaBHO Aa NpuxeaTu
obpaznoxerbe oasyKe Koje je HaBeo HUXU cya (Garcia Ruiz v. Spain [GC], cTaB 26; HacynpoT
Tome Buawn Tatishvili v. Russia, ctaB 62). MehByTm, nojam npaBvYHOr MOCTyMNKa Noapasy-
MeBa [la ce HaLMOHaJHWN Cy[, KOju je 3a CBOje ofJlyKe HaBeo LWTypo obpasnoxetrbe, 6uno
TaKo LUTO je MOHOBMO 06pa3foxetba Koja je MPeTXo4HO Aao HUXKU CYL UM Ha HeKU Apyrin
HauuH, y cTBapy 6aB1o BUTHUM NUTarbMMa y OKBMPY CBOje Haf/IeXHOCTU, WTO 3HauM Aa
Huje jefHOCTaBHO 1 6e3 gofdaTHOr Tpyhda NPUXBaTUO 3aK/byuKe Koje je JOHEeO HUXNU Cyq
(Helle v. Finland, ctaB 60). Taj 3axTeB je yTONMKO BaXHWj YKONIMKO CTPaHKa Yy Criopy Huje
nmana MoryRHoOCT fa CBOjy aprymeHTauujy n3Hece yCMeHO Y NOCTYNKy npef HauuoHars-
HUM cypom (ibid.).

MehyTum, anenaumoHn cynosu (y Apyrom cTeneHy) Koju MMajy Haf/leXXHoOCT fa ofbaue
HeoCHOBaHe anbe v fa pellaBajy Y/ eHYHa 1 MPaBHa NTakba Yy MapHUYHOM MOCTYIKY,
AYXHW cy fa obpasnoxke 360r yera cy ogbunu aa opsydyjy o xanbu (Hansen v. Norway,
CT. 77-83). Y HaBegeHOM Npumepy, anenaumnoHu cyg je ogbuo fa pasmatpa *anby Kojy je
nogHocunay NpeAcTaBKe 13jaBMo Ha OAJTYKY MPBOCTENEHOr Cyfa y MapHUYHOM MOCTYIKY,
cmaTpajyhu ga je,,noTNyHO jacHO Aa NocTynak no Toj »kanbuv He moxe ypoanTun ninogom”
TOM NPWANKOM je camo LuTupao Gopmynaumjy n3 3akoHa o NapHUYHOM MOCTYTKY.

Ocum Tora, Cyq Huje yTBpPAWO Aa je noBpehHeHo NpaBo y NpeaMeTy y KOMe Huje AaTo KOH-
KPEeTHO u3jallitberbe O TBPAHMU Koja ce OAHOCKIA Ha jelaH HebUTaH acnekT npeamera, To
jecT Ha HegocTaTak NOTNKUCA U Neyarta, LWTO je rpeluka Bulle GopmasiHe Hero matepujanHe
NpUPOAE 1 Ta rpeLlKa je ogmax ucnpaesbeHa (Mugosa v. Montenegro, ctaB 63).'6°

165 Bopawny 3a unaH 6. EBponcke KOHBeHUMje 3a 3aluTUTY JbyACKMX Npasa, cTp. 70-71.
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b. N3puuame npecype

JaBHM Hap30p Hag cnpoBohereM NpaBAe, CACTaBHM AE0 CBAKOT AEMOKPATCKOT APYLUTBA,
BPLUM Ce He camo 0bpasfioxKerbeM Npecyaa, Beh 1 hUXOBMM jaBHUM M3prLatbeM:

JaBHM KapakTep MOCTyMKa LUTUTU CTPaHKe y cnopy of TajHor cnpoBohetba npaBae 6e3
jaBHOr Haa3opa; To je Takohe jenHO of cpefcTaBa KoOjUM ce MoBepene Yy CyAoBe, BuLLe
N HUXe, MoXe oppxaTtn. YnHehn BugrbmBmm cnposohere npasae, jaBHOCT JOMPUHOCK
nocTm3amy LUyba YnaHa 6. ctas 1, 04HOCHO NpaBuyHor cyhema, uvja je rapaHumja jefaH of
OCHOBHVIX MPVHLMMA CBAKOT EMOKPATCKOT APYLUTBA, Y OKBUPY 3Hauerba KoHBeHLuje. %

TekcT unaHa 6. cTaB 1. U3PUUNTO 3axXTEBA jaBHO U3pMLarbe npecyaa. Y hemy ce HaBogu Aa
he ce,,npecyne n3puuaTy jaBHO 1 Aa ce WTamna 1 jaBHOCT MOTY UCKIbYUUTW U3 Lienor unu
nena cyberba” TakBa orpaHnyera Cy J03BOJbEHA CaMO 3a NIErMTUMHE LuSbeBe HaBefieHe
y uctoj ogpen6w. M3 ose ogpenbe cnegm fa yak v TaMo rae je NnpucTyn Wwramre v jaBHo-
CTU cyherby 3aKOHUTO OrpaHUYeH, npecyay 1 fasbe Tpeba nspuuaty jagHo. LLitaBuiwe, cBa
orpaHuyerba jaBHOT KapakTepa NocTyrKa y Be3u ca unaHom 6. ctas 1. Tpebano 6u ga 6yny
YCKO NpoTyMayeHa.'®’

JaBHU KapaKTep NOCTynKa Koju ce oABKWja npes NpaBoCyHMM OpraH/iMa LWTUTK CTPaHKe
op Bohetba 3aTBOPEHOr NOCTYNKa, 6e3 yBuaa jaBHocTu (Fazliyskiv. Bulgaria, ctas 69, y Be3u
C NpefMEeTOM KOj1 je 03HAUYEeH Kao NoBepsbyuB — YyTBPHEHO je Aa je noBpeheHo npaso). Victo
Tako, TO je M HauuH a ce ofipXaBa noBepeme y cynose (Pretto and Others v. Italy, ctas 21).

UnaH 6. ctaB 1. ytBphyje: ,lMpecyna ce n3puye jaBHO', LUTO, KaKo ce umHu, ynyhyje Ha TO
[a je NnoTpebHo fa ce npecyda jaBHo npounta. Cya je, mehyTum, 3aKkbyuro aa 1 apyru
HauMHW Koju Npecyay YMHe jaBHOM” Mory 61T KOMNaTUOUIHK ca unaHom 6. cTas 1. (Moser
v. Austria, ctaB 101).

[a 6 ce yTBpAMIO Aa NI Cy 06NMLM jaBHOT M3pHrLatba NPecyAe Koju Cy NPonnucaHn yHy-
TpaLHbKM NPaBOM KOMMATUOWIHM Ca 3aXTeBOM Aa Ce MNpecyAa jaBHO U3PeKHe Y CMUCTTY
ynaHa 6. ctaB 1.,y CBaKOM rnpeMeTy ce HauuH jaBHOr U3puLama npecyae Ha OCHOBY YHY-
Tpalltber npaea ... Mopa NpoLemnBaTii ¢ 063MpomM Ha nocebHe OKONHOCTY NPeaMEeTHOT
NocTynKa 1 y OAHOCY Ha HemocpeAHW Lub 1 ONWTy CBPXY unaHa 6. ctas 1. (Pretto and
Others v. Italy, ctaB 26 n Axen v. Germany, ctaB 31). Linrb Koju ce y 0BOM KOHTEKCTY HacToju

166 Axen v. Germany, npeacTtaBka 6p. 8273/78, npecypna og 8. 12. 1983, ctaB 25.
167 Delcourtv. Belgium, tipegcitiaska 6p. 2689/65, upecygaog 17. 1. 1970, ciuas 25.
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noctuhn unaHom 6. cTaB 1. — KOHKPETHO, fja ce obe3bean KOHTPONa jaBHOCTU Haf PafiloM
npasocyha y uusby 3aluTuTe Npaea Ha NpaBrUYHO cyhere — Mopa ce OCTBAapUTY 3a Bpeme
Tpajatba MOCTYMKa, a Taj NOCTYNaK ce Mopa carnefaBaty Kao uenuvHa (ibid., ctas 32).

AKo ce npecyaa He n3puye jaBHo, Tpebano bu yTBpAMTY Aa NIV je Ha APYTY HAUYMH NOCTUT-
HYT [JOBOJbaH CTeMNeH jaBHOCTM NOCTynKa. To je nocTurHyTo y cnegehvm npegmeTtrma:

Buum cynoBum Koju HUCY jaBHO M3PeKn ofnyKe Kojuma ofbujajy xanbe o npasHUM
nuTamymMa: Aa 6u ce yTBpPAWIO fa SN je KacalMOoHW CyA N3peKao CBOjy Npecyay Ha
HauMH Koju 3axTeBa unaH 6. ctaB 1. Mopa ce y3eTn y 0631p LennHa nocTynka cnpo-
BeeHOr y YHyTpalltbeM NPaBHOM NOPETKY Kao 1 yfnora Kojy y TOM NopeTky mma
KacauwmoHu cyg (Pretto and Others v. Italy, ctas 27).

Kapa je ytBphuBao ga Huje 6uno nospege unaHa 6. ctaB 1. Cyn je nocBeTio nocebHy
nakkby OHOj $ha3n NoCTynKa M KOHTPOMU KOjy Cy CMPOBOAUAM T Cy[OBM — LITO je 6uno
OrpaHUYeHO Ha NPaBHa NUTakba — Kao 1 NpecyaamMa Koje cy cyfoBu JoHenw, notsphyjyhn
ofnyKe HMXUX CyfoBa, 6e3 MKaKBe MpomeHe nocneauLa no nogHocuole npeacraske. C
0631pom Ha cBe HaBefieHe pa3nore, Cyq je cTao Ha CTaHOBMLUTE Aa je 3axTeB Aia Npecyna
6yne objaBrbeHa NCNyHEeH Kaja je, TMe LITO je npecyaa ynucaHa y Cyacku peructap, HheH
WHTErpasnHy TeKCT CTaBJbeH CBMMA Ha pacnonarate (ibid., cT. 27-28) unu Kaga je npecyga
KojoMm je noTBpheHa npecyna HUXer CyAa, a Koja je cama buna jaBHo uspeueHa, fjoHeTa 6e3
pacnpaBe (Axen v. Germany, cTaB 32).

MpeocTtenenn cyn: Cya Huje yTBPAKO Aa je noBpeheHOo nNpaBo y NpeaMeTy y KoM je
anenauunoHu Cyf jaBHO M3peKao Npecyay 1y Hoj HaBeo pe3ume 1 NOTBPAMO MNpeT-
XOAHY OANYKYy NPBOCTENeHOr Cyda KOoju je oAp»Kao pacrpasy, anv CBOjy npecyny
HMje n3pekao jaBHo (Lamanna v. Austria, cT. 33-34).

MNpeameTn Koju ce opgHoce Ha NpebuBanuwTe Aele: Mako HaLMOHaNHW OpraHu
onpasAaHo Bofe Te NOoCTynKe 6e3 NprcyCTBa jaBHOCTU Kako 61 3alwTiTuie npueat-
HOCT feLe 1 CTpaHaka 1 M36ernm HaHolene WTeTe UHTepecMa NpaBsae, a jaBHo
nspurame npecyge 6u, y BeIMKOj Mepy, yrpo3uno Te LubeBe, 3aXTeB 13 unaHa 6.
cTaB 1.y nornegy jaBHOr M3puuarba Npecyae UCNyHeEH je Kafla CBako KO MOXe [a
[OKayKe CBOj MHTEpeC 3a TO MOXe ia M3BPLUM YBUA UK fa NprbaBm npumepak nHTe-
rpasiHor TeKCTa OAJTyKa, 0K Ce OANYKe o NocebHOr MHTepeca PyTUHCKMN 00jaBrbyjy,
urMe ce jaBHOCTM omoryhyje yB/f y HauVH Ha KOju CylOBY reHepanHo Npuctynajy
TaKBMM MpeAMeTNMa, Kao 1 y Hayena Koja Npumetbyjy NpuavkoM ofjlyumBama y
muMa (B. and P. v. the United Kingdom, ctas 47).
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Y cnegehum npeameTrima yTBphHeHa je noBpea NpaBa ycses Tora WTo npecyaa Huje jaBHoO
n3peueHa:

Y npegmeTy Koju ce OfHOCKO Ha npeburBanuwiTe geTeTa, a cnop je BoheH usmehy
poauTesba 1 jaBHe yCTaHOBE: TO WITO je NIMUMMA Koja Cy IoKasasa NpaBHu nHTepec
3a Taj NpeaMeT 6UNo JoNYyLWTEHO Aa M3BpLLE YBUA Y CNUC U Aa ce objaBe ofnyke of
nocebHor NHTepeca (MaxoM ofsyKe anenaLoHNX Cy[0Ba U BPXOBHOT CyAa) Huje
6110 AOBOJBHO Aia Ce Ha Taj HauMH UCMYHY 3aXTeB M3 YilaHa 6. CTaB 1.y Be3u ca jaB-
Howhy (Moser v. Austria, cT. 102-103).

Kapa cy npBocTeneHu u gpyrocteneHu CyfoBM Ha 3aTBOPEHNM cefHULLama UCNnTY-
Ba/IN 3aXTEB 3a HaKHaAy LWTeTe 360r NPUTBOPA, @ HMCY jaBHO M3PEKIN CBOjY OfJIyKY
HUTU CY Ha HEKM ApYyrn HaumH obe3benmnu fa noctynak byae y AOBOSbHOj Mepu
jaBaH (Werner v. Austria, cT. 56-60).

Kapa ce jaBHO mpounTa camMo U3peka npecyfe: Mopa ce yTBPAUTU Aa /N je jaBHOCT Ha
HeKV ApYrv HauYMH UMana yBug y o6pasnoxeHy npecyay Koja Huje mpourTaHa 1, ako jecte,
Tpeba mcnmtaTi Te 06nuUKe jaBHOr objaBrbMBaba, Kako 61U ce mpecyda morna nogsphu
Haf3opy jaBHocTu (Ryakib Biryukov v. Russia, cT. 38-46 n pedepeHLue Ha Koje ce ynyhyje y
CT. 33-36). C 0631pOM fa Cy jaBHOCTY 61NN HEJOCTYMHW pa3no3u Koju 6u omoryhunu ga
pa3yme 360r Yera cy oi6mjeHN 3axTeBM NOAHOCUOLLA NPefCTaBKe, HYje 610 OCTBapeH Lnrb
yvjem ce OCTBapUBamy TeXM UnaHom 6. cTas 1. (ibid., ctaB 45).'%

EERO HIRVISAARI V. FINLAND

npepcTtaBka 6p. 49684/99, npecypa o 25. geuembpa 2001. rognHe:

0 CyACKMM npecygama Koje 6u Tpebano ga HaBefly ofroBapajyhe pasfore Ha Kojuma ce
3aCHMBajy. Mlako unaH 6, ctaB 1 obaBe3yje cyfoBe fa Aajy AOBOJbHO pasfiora 3a CBoje
ofnyKe, OH He 3axTeBa AeTa/baH OroBOP Ha CBaKW aprymMeHT. Y NpuHUMny je [JOBO/bHO
[la anenauroHo Teno jeAHOCTaBHO 006pU 06pa3NoXKeHe OfNyKe HIXKET TeNa, ako je oBa
oanyka 6una ogrosapajyhe obpasnoxeHa. Y cnydajy Hirvisaari, KpaTko obpasnoxetrbe
MeH3noHor ogbopa o npaBy nNogHocMoLa NpeAcTaBke Ha MHBANUACKY NeH3wujy, Koje je
opno6puo HauunoHanHu Cyg 3a ocuryparse, Huje ce cMaTpano ogrosapajyhum.

168 Bopawny 3a unaH 6. EBponcke KOHBeHLMje 3a 3aluTUTY JbyACKMX Npasa, cTp. 76-77.
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" YurbeHnuHo cTame

MNMopgHocmnay npepcTaBke je ap»kaBrbaHnH OuHcKe, poheH 1946. roanHe 1 Xnsu y BaHtu.
YnbeHuLe y NpeaMeTy, Kako Cy UX NMOAHese CTPAHKe, MOTY Ce CaXXeTu Ha ciefiehin HauuH.
MeH3roHN doHA nocniopaBLa NogHOCUOLA NpeAcTaBke fgoaenvo je 14. pebpyapa 1992.
roguHe nofHoOCUoLUy NpefcTaBke MyHy NpUBPEMEHY MHBaNUACKY neH3unjy of 1. mapTa
1992. go 30. jyHa 1992. roguHe. [Nocne Tora je neprogd nyHe neH3uvje NpoayKeH HEKOTNKO
nyTa. MeH3uoHn GoHA je NpencnuTao CcBojy NpeTxofHy oanyky 13.jyHa 1997. n npomeHno
neH3ujy nogHocMoLa nNpefcTaBke y AeIMMUYHY Ha HeoapeheHo Bpeme noyeB of 1. jyHa
1997. MeH31OHN GOHA je CBOjy 0fJ/1yKy 00pa3NoXmo 3anaxareM Aa ce, npema npubassbe-
HUM [OKa31Ma, CNOCOOHOCT MOAHOCKOLA NPeACTaBKe 3a paj BuLe HMje MOria cMaTpaTu
CMarbeHOM 10 Te Mepe Aa My flaje NpaBo Ha NyHY MHBaNMACKY neHsujy. llogHocmnay npeg-
CTaBKe ce »anuo MNeH3noHom ogbopy, Koju je 4. mapTa 1998. roanHe ogburo xanody. Oanyka
je obpaznoxeHa Ha cnefehn HaumH: ,3anocneHn UMa NPaBo Ha MyHY UHBANUACKY NeH3ujy
noJ yCNoBOM [ia je heroBa pagHa CNoCOOHOCT KOHTUHYMPAHO CMakeHa 3a HajMake Tpu
neTVHe TOKOM HajMatbe jeflHE TOAVHE 1 [ia je TO CMarbehe Y3poKoBaHO 6oneluhy, MeH-
TanHom 6onewhy unu nospeaom. MNMpu NpoLeHn cMatberba pagHe CNoCOBHOCTU 3amoc-
NeHor Mopa ce y3eTn y 0631p npeocTana cnocobHOCT 3anocsieHor ja OCTBapY NPUXon
obaBrbarbeM nocna Koju 6u My 610 JOCTYNaH 1 3a Koju Ce OrnpaBAaHO MOXe 0UYeKMBaATH fia
ra obaesba. [larbe, Mopajy ce y3eTn 'y 063mp obpa3oBare 3anoc/ieHOr, NPeTXOAHe aKTuB-
HOCTU, CTapOCT, YCJIOBY XMBOTa 1 Apyru ynopeausu daktopu. Mpema r3jaBama o 3gpas-
CTBEHOM CTahy [MOgHOCKOLA NpefcTaBKe], OH MaTu of Aenpecuje Koja je noctana Texa
TOKOM jeceHn 1997. roguHe. MehyTum, cumntomn [NogHocuoua npeactaBke] Mopajy
ce cmatpatu 6narum. Mpema Tome, MNeH3noHM opbop cmaTtpa Aa je [mogHocunay npeg-
CTaBKe] jow yBeK AenMMUYHO cnocobaH 3a pag og 1. jyHa 1997 MogHocunay npefcTaBke
ce »kanuo Cygy 3a ocurypame. OcBpHYoO ce, n3mehy ocTanor, Ha HeKONNMKO MeULNHCKIX
n3BellTaja Npema Kojuma je Taga 6mo HecrnocobaH 3a paj 360r cBoje MeHTanHe 6onectu.
Cyn 3a ocuryparbe ogbuo je xanby 27. oktobpa 1998. roguHe obpaznaxyhu oanyky Ha
cnepehn HaumH: ,[Cyn 3a ocuryparba ce no3mBal Ha passiore gate y oanyum lNeHsnoHor
opnbopa. HoBun matepujan, nogHeT foOK je cnyyaj 6uo y Toky [npeg Cyaom 3a ocurypare],
He Mera NPOoLEeHY MHBAaNUAHOCTY [MogHOoCKoua npeacTaBke]”.

MeH3roHN doHp je KacHwuje, 27. jaHyapa 1999. roguHe, oalyuno aa ofbuje NoHOB/bEHU
3axTeB NOAHOCKOLA NPeACTaBKe 3a NyHY YMeCTO AeMMYHe UHBaNMACKe neH3uje. MNex-
31OHK 000p je opbmo kanby nogHOCUoUA NpefcTaBke 25. Maja 1999. Msrnena aa je ogny-
yvBarbe O 0AATHOj »Kanbu nogHocuoua npeactaBke Cyay 3a ocuUryparbe joll yBeK y TOKY
npen HaUuMOHANHNM OpraHMa.
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MNMopgHocmnay npefcTaBKe Ce »anu Ha OCHOBY YnaHa 6. cTaB 1. KoHBeHUuje fa My Huje oMo-
ryheHo npasuuHo cyhemne, jep MeH3noHn ogbop n Cy 3a ocurypare HUCY U3HeNu oaro-
Bapajyhe pasnore 3a cBoje ognyke. NogHocUnaL NpefcTaBKe ce Jasbe Xasjiv Ha OCHOBY
unaHa 6. ctaB 1. KoHBeHUuje Aa My Huje omoryheHo npaBuyHO cyheme, jep My HuCy
[lOoCTaB/beHeE CBe 13jaBe Ha pacnonaratby MNeH3noHom og6opy n Cyay 3a ocurypare.

Cyn noHaBsba fia bu, y cknagy ca yTBphHeHOM CyiICKOM NPaKCoM Koja ce 3aCHMBa Ha MpWH-
umMnrma Koju omoryhasajy npaBunHo cnpoBohene npasae, Npecyae cyfosa 1 TpubyHana
Tpebano ga cagpke ogrosapajyhe pasnore Ha Kojuma ce 3acHuBajy. O6um y Kom ce npu-
Memyje oBa OYXHOCT 06pasnoxKera MOXKe ce PasfIMKoBaTh Yy 3aBUCHOCTM Of Npupoae
ofnyKe 1 Mopa ce yTBpAMTU y CBETITY OKOJIHOCTY Cllyyaja. Mlako unaH 6. ctaB 1. obaBesyje
cynoBe fia 06pasnoxe CBoje ofnyKe, TO Ce He MOXe Pa3yMeTy Kao [a Ce 3axTeBa AeTarbaH
O[roBOp Ha CBaku aprymeHT. [lakne, ogbauyjyhu xanby, anenaunoHu cys Moxe, y NpuH-
uuny, jenHoCTaBHO Aia ofobpur pasnore U3 opslyke HuKer cyaa (sugetun npecyay Garcia
Ruiz v. Spain, npecyna og 21. jaHyapa 1999, V3BewTaju 0 npecygama n ognykama 1999-1,
cTaB 26 v npecypna Helle v. Finland og 19. peuembpa 1997, M3sewwTaju 1997-VIll, cT. 59 1 60).
Hwxu cyn unu opraH 3ay3Bpat Mopajy HaBecTu passore Koju omoryhaBajy cTpaHkama aa
[leNOTBOPHO MCKopUCTe 6uno Koje noctojehe npaBo Ha »anby (ctas 30).

Y koHKpeTHOM cnyuajy, Cyn npumehyje fa ce npsu feo pasnora [lleH3noHor ogbopa ogHocH
CaMo Ha penieBaHTHe 3aKOHCKe ofpefioe 1 yKa3uBahe Ha OfLUTe yCNoBe Nof Kojuma 3ano-
CJIeHV UMa NPaBo Ha NneH3ujy. Y apyrom geny obpasnoxetba MOMEHYTO je 1a Ce MEHTAIHO
CTatbe NoAHOCMOLA NpeCcTaBKe NOropLLano TOKOM jeceHn 1997. rognHe, Kao 1 aa ce CUM-
nTomu heroee 6onecTn cmaTtpajy 6narum. Ha ocHoBy Tora, NeH31oHn ogbop je yTBpaAno
[a je nogHocKnay npeacTaBKe AeNMMUYHO crnocobaH 3a pag oa 1. jyHa 1997. roguHe. Mako
OBO KpaTKo 06pa3znoxerbe He 61U HY>KHO 61NO HeCrnojuBO Ca YIaHOM 6, Y OKONHOCTMA
oBOr cnyyaja opnyka Ofbopa Huje ycriena Aa 3aloBO/bY 3axTeBe npasuyHor cyhema. C
0631pPOM Ha urtbeHuLy fAa je NofgHoCWaL NPEeACTaBKe paHuje NprMao nyHy UHBanug-
CKY MeH3ujy, No31Barbe Ha HeroBo NOroplUaHo 34PaBCTBEHO CTakbe Y ofAnyLmM Kojom ce
notephyje HeroBo NpaBo caMo Ha JeNUMUYHY NeH31jy MOpPaso je 0OCTaBMTY NOAHOCKMOLa
npencTaBke 30yHeHVIM. Y OBVIM OKOTHOCTVIMA OOPa3NioXKeHe Ce He MOXe CMaTpaTy afiek-
BaTHUM (cTaB 31).

Heoprosapajyhe obpasnoxere Opgbopa Huje ncnpasmo Cyn 3a ocurypame Koju je jep-
HOCTaBHO of06pMO passiore 3a OANYKY HuKer opraHa. Mako je TakBo obpasnoxetbe ane-
NauMoHOr Cyaa Y MPUHLMMY NPUXBaT/bUBO, Y OKOJIHOCTVIMA OBOT Cllyyaja Huje ycnesno Aa
3a[10BO/bM 3axTeBe MpaBuyHor cyhera. C 063MpomM [a je rMaBHU pasnor NogHocroua
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npeAcTaBke y xanbu 6uo Heoproeapajyhe obpasnoxere MeH3noHor ogbopa, 3aTo je
BakHMje aa je Cya 3a ocuryparbe gao CBoje pasnore (ctas 32).

Y3nmajyhu y 063rp pasnore nogHocroua npefctaske, Cya cmatpa fa prima facie KoHTpa-
OVIKTOPHO obpasnoemne lNeH3noHor ogbopa 1 HakHagHO ofobperbe TakBOr HeoAroBa-
pajyher obpasnoxemna og ctpaHe Cyfa 3a ocuryparbe Kao anenauuoHor Tena HUCY Ucny-
HUKW jegaH of 3axTeBa 3a NpaBuyHO cyberbe. CXOOHO TOMeE 3aK/byuyje Aa je AowWNo Jo
Kplueha ynaHa 6. ctaB 1. KoHeeHuuje (cTaB 33).

RYAKIB BIRYUKOV V. RUSSIA

npepcTtaBka 6p. 14810/02, npecyna oA 7. jyna 2008. r oguHe:
0 jaBHOM M3puLamy npecyga. Y cnydajy Paukub bupjykos, camo je nspeka npecyge npo-
ynTaHa y jaBHocTu. Cyq je 3ak/byuyno Aa ce Mopa yTBpAUTM Ja NU je jaBHOCT Mmana Ha
APYI HauMH MPUCTYN 06pasnoxery npecyde Koje Huje npountaHo. Kako cy pasnosu
Koju objalutbaBajy ofjbunjare 3axTeBa NogHocKoLa NpeAcTaBke 6uny HeJoCTYMNHY jaBHO-
ctn, Cya je yCTaHOBKMO Ja je npeKpLueH ynaH 6. cTas 1.

" YurbeHnuHo cTame

MopgHocmnay npepctaBke . bupjykos Pjakn6 Wcmamnosuu poheH je 1977. roguHe u
xuBwn y TorbaTtn, Camapa pervoH. Y majy 1999. nogHocuroLy npeactaBke je y caobpahaj-
Hoj Hecpehu cnomrbeHa pyka. Ogmax HakoH Hecpehe npebaueH je y 6onHuLy, rae My je
npy»<eHa npea nomoh. HekonnKo fAaHa KacHuje amnyTrpaHa my je pyka. Y oktobpy 1999.
rofvHe nofHocuUnaL, NpeacTaBKe je MOKPeHYOo MOoCTymnak 3a HakHagy LWTeTe npoTtus 6on-
HuLe npen HukonajeBCKMM OKpPY»KHVM CY[OM YrbaHOBCKe obnacTu. Tepauo je ga my 6on-
HNYKO MeLJMLIMHCKO 0CO6IbE HIje MPYKINo oAroBapajyhy MeguUUHCKY Hery 1 ia je khIXoB
HenpaBswWaH paf [JOBeo A0 ryouTtKa pyke.

Cynje 2.anpuna 2001. roanHe NCNXTA0 C/lyYaj Ha jaBHOj pacnpasu Ha Kojoj cy bunu nogHo-
cunau npefcTaBKe, HEroB 3aCTYNHUK U Ty>keHn. CacnyLiao je cTpaHKe 1 CBefoKe 1 NCMK-
Tao apyre fokase. Ha Kpajy pacnpase cyp je npoumtao cnepehy nspeky npecyge: ,JaHa
2. anpwuna 2001. roguHe, HnkonajeBCKN OKPYXXHW CYA, ... UCMUTaBLUM Ha jaBHOM CYACKOM
3acefiarby rpahaHCcKmM cnyyaj Koju je MOKpeHyT y 3axTeBy bupjykoBa Pjakuba Vicmauno-
BMYa npoTtus HrkonajeBcke [0onHMLE] 32 HaKHaZy 34PAaBCTBEHE LUTETE, HA OCHOBY YjlaHa
1064. [IpahaHckor 3akoHuKa PQ] n perynmcaHo unaHosuma 14, 50, 191, 194-197. [3ako-
HMKa o napHuyHom noctynky PCOCP], ognyuno je: la ce og6bumjy 3axteBu bupjykosa Pja-
Kunba VicmannoBrya npoTumBs [MaBHe OKpyxHe 6osHuLe y HKkonajeBcKy yrbaHoBCKe obia-
CTV 3a HaKHapy 3apaBcTBeHe wreTe. XKanba nnm NpoTecT NPoTMB Npecyae YbaHOBCKOM
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pervoHanHom cygy moxe ce nogHetn OKpy>kHOM cyay HukonajeBck y poky og 10 gaHa”.
Konuja obpasnoxeHe npecyfe fJOCTaB/beHa je NogHOCUOLY NpeacTaBke 6. anpuna 2001.
roguHe. MzjaBrbeHo je fa, npema unaHy 1064. pahaHcKor 3aKoHKKa, 1Le y LenocT Mopa
[la HaJOKHAAW LUTETY HAHETY LY AW UMOBUHW NOjeAMHLA KOME je WTeTa HaHeTa. HakoH
onwuca foKasa Koje je cys cnutao, npecypa je cagprkana Hanas cyaa fa Huje 6uno 3noyno-
Tpebe of cTpaHe 6ONHNYKOr 0CO6Jba M a HYje MOCTojana y3poyHa Be3a nsmehy neuera u
amnyTauuje pyke nogHocroua npegctaske. M3 Tnx pasnora cy ogbmjeHn 3axTeBu NogHoO-
cuoua npepactaBke. MNogHocunal NpeacTaBKe ce »Kanuo, n3mehy octanor, Ha OCHOBY Tora
LUTO OKPY>KHU CY[, HMje MPOoYMTa0 LEeNnoKynaH TEKCT Mpecyade Ha pacnpasu.

OKpy»kHUM cya YmbaHOBCK je 3. jyna 2001. rognHe Ha jaBHOj pacnpaBu NCAUTAO Cly4yaj No
xano6u. CacnywasLum cTpaHKe, ogowmo je xanby nogHocmMoLa npefcTaBke 1 NOApPao npe-
cyny. Npumetno je aa je umtajyhu onepatuBHe ogpenbe npecyde Ha pacnpasu v gajyhu
nogHocMoLy NpefcTaBKe Konujy obpasnoxeHe npecyge y yTBpheHOM poKy, OKPYXHU CYA
y MOTMYHOCTM NOLWITOBAO 3aKOHVK O MapPHUYHOM MOCTYMKY, NocebHo unaH 203.

MNMopgHocmnay npeacTaBke ce Xanvo fa obpasfioxeHa nNpecyfa y HheroBoM ciyyajy Huje
,M3peyeHa jaBHO", Kako 3axTeBa unaH 6. ctaB 1. KoHBeHUuje.

Bnapa je TBpanna aa je nspeka npecyge OKpyHoOr cyga y HukonajeBcky nspeyeHa jaBHo
Ha pacnpasu y NpucycTBy nogHocuovua npefcraske. CactaBbarbe 06pasnoxeHe npecyae
MOTFJIO Ce OANOXMWTM 3a TPU JaHa npema unaHy 203. 3aKOHMKa O MapHMUYHOM MOCTYMKY.
Konuja obpasnoxeHe npecyde AOCTaB/beHa je mofHocuouy npefcTaBke. [leo opnyke
YrbaHOBCKOT pernoHasHoOr CyAaa M3peyeH je y NMpucycTBy MOAHOCHOLA NpefcTaBke U
Konvja 06pa3noxKeHe oaslyKe JOCTaB/beHA My je KacHuje (cTaB 29).

LLITo ce Tvye onwtmx npuHyuna, Cya noaceha aa jaBHW KapakTep NOCTyMKa WTUTK CTPaHKe
y cnopy of cnpoBohera npasfe y TajHoCTW, 6e3 jaBHOr Haf30pa; TO je Takohe jenHo of
CpeacTaBa KojyM Ce MOXe OfpXKaTu MoBepere Yy Bulle U HuKe cypoBe. YuHehu cripo-
BODerbe NpaBae BUAIbMBUM, jaBHOCT JONPUHOCKU NOCTM3akby Liiba YnaHa 6. ctaB 1, Haume
npasunyHor cyhema, ynja je rapaHumja jenaH of, OCHOBHUX MPUHLMMNA CBaKOr AeMOKpaT-
CKor ApywTBa, y cmucny KoHseHuumje (Buau Pretto and Others v. Italy, npecypna og 8. geuem-
6pa 1983, Cepuja A 6p. 71, cTp. 11, ctaB 21 1 Axen v. Germany, npecyaa og 8. feuembpa
1983, Cepuja A 6p. 72, cTp. 12, cT. 25) (cTaB 30).

[l p>xaBe yroBopHuLe yXXMBajy 3HAaTHY cnioboay y n3bopy ogroeapajyhrx cpegcraBa kako
61 obe3beanne aa HUXOBY NPABOCYAHM cucTemu Byay y CKnafly ca 3axTeBMMa unaHa 6.
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(Buawn Hadjianastassiou v. Greece, npecyga op 16. geuembpa 1992, Cepuja A 6p. 252, cTp.
16, cTaB 33) (cTaB 31).

Cyq je y nornegy 3axTeBa 3a jaBHO M3puuame npecyga cMaTpao Aa ce y CBakoMm ciyyajy
06nuK jaBHOCTW Koju ce pAaje ,Mpecyan” npema HauMOHalHOM MpaBy Ty»KeHe [paBe
MOpa NPOLEHUTIN Y CBET/Y NOCeOHMX KapaKTepuncT1Ka npegMeTHOr NOCTYynKa, y3umajyhn
y 003Up HIXOBY LIENNHY, 1 MO3MBAaHKEM Ha LiWib U CBPXY 4YiaHa 6. ctas 1. (Buaw Pretto and
Others, unTnpaHo rope, cTaB 26; Axen, UUTUpPaHoO rope, ctas 31 u Sutter v. Switzerland, npe-
cypa of 22. debpyapa 1984, Cepuja A 6p. 74, cTp. 14, ctaB 33) (cTaB 32).

buBwa Komucuja npornacmna je HempuxBaT/bMBOM MpPeACTaBKy Aa NMpecyaa Huje jaBHO
n3peyeHa y KpMBMYHOM NpeaMeTY, jep je Ha jaBHOj pacrnpaBu NpoynTaHa caMo KasHa, a
obpasnoxere oaNlyKe je HakHalHO YnoXeHo y pervctap. Komucuja je npumeTtnna aa je
,yobuuajeHa npakca y gp»aBamMa notnmcH1uama KoHBeHUpje aa ce o6pasnoerba ofyke
Yy KPUBMYHOM NpegMeTy YecTo KacHuje NOTNULLY U Aa Ce CamMO Ka3He Y/Tajy TOKOM jaBHe
pacnpaBe” [TocebHy nakkby je NoCBeTUNa UNHEHULM Aa je Ka3Ha, Koja je NpoynTaHa Ha jaB-
HOj pacnpasu, cagpxana Kp1MBUYHO AeS0 3a Koje Cy MOAHOCMOLM NpefCcTaBKe ONTY»KeHu,
yTBphHUBare KprBuLe, OAJTYKy O MPUCYCTBY OTeXaBajyRrx OKONHOCTA 1 Ka3Hy n3peyeHy
nogHocuouMma npeacTaBke. Komucnja je cmaTtpana fa je ,ogfiyka npoumtaHa Ha Cygy, ynp-
KOC CBOjOj je3rpoBWTOj NPUPOAU, GUTa JOBO/BHO M3PUYUTa U 33J0BOJSbIIA 3aXTEBE UlaHa
6. ctaBa 1. KoHseHuwje” (Buawm Crociani and Others v. Italy, 6p. 8603/79 n 8729/79, opgnyka
Komucuije op 18. geuembpa 1980, Onnyke 1 n3BeluTaju 22, ctp. 228) (ctaB 33).

Cyn je y HEKONMKO HaBpaTa MOpao Aa NPOLeH CUTyaLmje y Kojuma ofJlyKe BULLNX CYA0Ba,
KojuMa ce ofbujajy xanbe Mo 3akoHY, HUCY jaBHO u3peueHe Ha cypy. He ytBpauBLum
noepepy unaHa 6. ctas 1. Cyg je obpatro nocebHy naxkmwy Ha ¢asy noctynka u ynory
LOTUYHMX CYAOBa KOja je 61na orpaHMyeHa Ha NpaBHa NUTakba U Ha hIXOBe OANYyKe, Koje
CY YUMHUNe npecyae HMKUX CyfoBa NPaBHOCHAXHNM Y HUCY HULITa NPOMeHWAe y norneay
rnocneguua no nogHocuoue npefcrtaske. Vimajyhu y Bualy Taksa pasmaTparba, yTBpAMO
je pa je 3axTeB 3a jaBHUM M3pULakeM npecyaa 61o 3afoBO/bEH OHAA Kafa je LieNioKy-
NaH TEeKCT OAJTyKe fieNOHOBaHe Y CyICKOM permcTpy 6uo goctynaH casuma (Buawm Pretto and
Others, uuTnpaHo rope, cTaB 26), U1 Kafia je H/Xn Cyl ofp»<aBao jaBHe pacrpase v npe-
cyda HVKer Cyfia je jaBHO mM3peyeHa Ha cyay (Buau Axen, UMTMpPAHO rope, cTaB 32), unm
TaMo rfie je CBako KO je oKa3ao MHTepec Morao fobuTy LenoKynaH TeKCT npecyaa cyaa,
o[l KOjuX Cy HajBarKHMje npecyfe HakHagHO objaBrbeHe Y 3BaHNYHOj 36vpum (Buan Sutter,
umTUpaHo rope, cTp. 14, ctas 34) (ctaB 34).

Cya Huje yTBpAMO NoBpeny Kaja je NpBOCTeNeHV CYA OAp»ao jaBHY pacnpasy, ann Huje
jaBHO M3peKao npecyay, a anenaunoHn CyA je JOHeOo OAsYKY Koja je cagprkana pesume
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npecyae NpBOCTENEHOT Cyfa 1 jaBHO je YUMHMO Npecyay NpaBHOCHaXXHOM (Buau Lamanna
v. Austria, 6p. 28923/95, cT. 33-34, npecypna og 10. jyna 2001) (cTaB 35).

CmaTpano ce ja ce KpLUM 3axTeB jaBHOT M3puUara npecyfa kaga oaflyke cyposa oba
HMBOa HaANEeXHOCTW, Npef Kojuma ce CJlyyaj Yy Be3n Ca HakHaJoM 3a MpUTBOP pac-
npae/bao 6e3 NpUCycTBa jaBHOCTU, HUCY Brne JoCTaBIbeHE jaBHO 1 HUCY Bune OCTyMNHe
Ha Apyrv HaumH jaBHOCTY (B Werner v. Austria, npecypna ofi 24. HoBembpa 1997, /3Beww-
Taju 0 npecyaama u ognykama 1997-VIl, ct. 56-60). KoHauHo, y cniyyajy y Kom je usysehe
o[l jaBHe pacnpaBse yTBphHeHO Kao HeonpaBhaHo, NpyXare NPUCTyna CNMcuma npegmera
nuumma 3a Koja je ytBpheHo fa nmajy npaBHU UHTepeC y CNiyyajy 1 06jaBrbrBame ofiyka
of nocebHOr NHTepeca, yrnaBHOM anenauMoHnx CyfoBa Unn BpxoBHoOr cyaa, cmMaTpaHo je
HeJOBO/bHUM [ia 61 ce yAOBO/bUIIO NPeAMETHOM 3axTeBy 3a 06jaBsbuBare (Buamn Moser v.
Austria, 6p. 12643/02, ctaB 103, npecyga og 21. centembpa 2006) (cTaB 36).

Ha Kpajy, Cyg noHas/ba fa ,y AeMOKPATCKOM ApyLWTBY y cMruciny KoHBeHLUuje npaBo Ha
npaBMYHO CnpoBohere Npasae 3ay3uma Tako NCTaKHYTO MeCTo la PeCTPUKTUBHO Tyma-
yerbe UsiaHa 6. cTaBa 1. He 61 oroBapasno Luby U cBpcu Te oapende” (Bugu Delcourt v.
Belgium, npecyna og 17. jaHyapa 1970, Cepuja A 6p. 11, cTp. 15, cTaB 25) (cTaB 37).

Y KoHKpeTHOM criyyajy, OKpyHu cy Hukonajescku je, nenyjyhin Kao npBocTeneHu cyg,
MepUTOPHO NUCNIMTAO C/lyyaj MOAHOCKOLA NpeacTaBKke Ha jaBHOj pacnpasu. Ha Kpajy pac-
npaee NPoYnTao je onepaTmBHe ofpende npecyne Kojom cy oabujeHn 3axTeBu NogHOCU-
oua npepcTaBke nosmBajyhu ce Ha unaH 1064. MpahaHcKor 3akoHrKa. ObpasnoxeHa npe-
cyAa je nogHocuoLy npefcTaBke ypyyeHa KacHuje (cTas 38).

3apatak Cyaa y oBOM c/lyyajy ce cTora pasnukyje of NpeTxofgHux cnyyajesa. OH mopa
[la OAJlyuM fa Nin je jaBHO uUMTarbe NCK/bYYMBO M3peKe npecyfde Ha cyay y rpahaHckom
npeameTy NMOAHOCMOLA NPeACTaBKe y CKnagy ca unaHom 6. ctas 1. Mpu Tome Cya mopa Aa
MCNUTa, Kao LITO MOMeHYTU MpUHLUMNY yTBphHeHn y cyackoj npakcy KoHBeHUmje cyrepuLy,
[a N1 je jaBHOCT MMara NpuUcTyn obpasnoXKeHoj Npecyamn y cyyvajy nogHocuoua npeg-
CTaBKe Ha ipyre HaunHe, OCMM jaBHOT YMTakba Ha Cyay, 1, aKo je Tako, ila pa3mMoTpy MOAa-
nuteTe obnukKa jaBHor objaBrbrBatba 06pasnoxeHe npecyne, kako v ce obesbeano Haa-
30p jaBHOCTM (cTaB 39).

Cyg je Ha noueTKy NpUMETHO Aa je xanby nogHocmMoLa npeacTaBke Ha nponyct OKpy»K-
Hor cyaa HukonajeBcku ga npounTa obpasnioxkeHy npecyay Ha caciyllamy, y »anbeHom
MOCTYNKY UCMMTA0 Y/baHOBCKM PermoHanHu cyn. AnenaunoHu cyq je opbuo xanby, cma-
Tpajyhn pa je OKpyXHW CyA Y NOTNYHOCTW MOLWTOBao ynaH 203. 3aKoHa O MapHUYHOM
MOCTYNKY, KOju je CyBOBUMA Y M3Y3eTHO CJIOKEHUM cilyyajeBMma omoryhro ga Ha pac-
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npaBu N3peKHY Camo onepaTuBHe oapeabe npecyae 1 Aa obpas3noxeHy Npecyay cactaBe
KacHuje. JaBHO n3puiLakbe npecyne )anbeHor cyga Takohe je 6110 orpaHMYeHo Ha Heros
n3peyHun geo (ctas 40).

Bnaga Huje cyrepucana Aa je jaBHoCT npecyne o6e36eheHa Ha 61O Koju ApYyrv HauvH
OCUM LUTO je OHa Harnac npountaHa. Hu npoueHa Cyga o HauMOHanHoj NPaBHOj CUTyauujn
y peneBaHTHO BpeMe He NAeHTUdMKYje HujedHy TakBy MoryhHocT (cTaB 41).

Jakne, unaH 203. 3aKOHMKa O MAaPHWYHOM MOCTYMKY, Ha KOju Cy Ce MOo3uBanu *anbeHu
CyA y HauMoHanMHOM NocTynKy 1 Bnaga y oBOM NOCTYMKy, MOMEHYN Cy CaMO YYeCHUKe y
MOCTYMKY 1 HbMXOBE NPeACcTaBHUKE Kao N1La Koja Majy NpaBo Aa ce yro3Hajy ca obpas-
NoXKeHoM npecynom Koja he 61Ty nprnpem/beHa HakoH jaBHe o6jaBe reHe n3peke. Oba-
Be3a JJOCTaB/batba Konuje npecyae Takohe je 6una orpaHMyeHa Ha CTpaHKe U gpyre yyec-
HUuKe y nocTynky. LLTo ce Tnue genoHoBama CyACKMX Npecyaa y CyaAcku perucrap, pene-
BaHTHM NPOMMCU OrPaHNYMAN CY jaBHWU NPUCTYN TEKCTOBMMA Npecyaa. TakaB npucTyn ce
06MYHO JaBao CaMO CTPaHKaMa 1 OCTajIM YUYeCHMLMMa Y MOCTYNKY (cTaB 42).

W3 Tora cnegum ga cy pa3nosu Ha Kojuma je OKpy»kHU Cya CBOjy Npecyay 3aCHOBAo Ha Mepu-
TYyMy Cny4aja, OCMM Mo3MBarba Ha unaH 1064. MpahaHcKor 3aKOHMKa, OUnNM HeAOCTYNHM
jaBHOCTU (CTaB 43).

UnaH 1064. MpahaHcKor 3aKOHMKa YTBPAMO je OMLuTe OCHOBE KOjy JOBOAE A0 OAFOBOPHO-
CTM 32 HaHoLWerbe WTeTe. M3peKa npecyne Huje cafpkana HYKaKBe Ha3HaKe O MpUMerbu-
BOM MPUHLMNY U3BefeHOM 13 unaHa 1064, na ctora Huije 6una nHdopmaTtueHa 3a rpahaHe
KOj1 HMCY MIMany pefieBaHTHO NMPaBHO 3Hakbe (CTaB 44).

Cyn cMaTpa [la Y OBOM KOHTEKCTY UMb KOjU Cliefin unaHy 6. cTaB 1. - Haume, a ce obe-
36eau Hafg30p Hag npasocyhem of CTpaHe jaBHOCTU y Lsby 3alITMTE NPaBa Ha NpPaBnyHo
cyhetbe - y 0BOM CJlyyajy Huje MOCTUTHYT, jep Cy pa3nosu Koju 6u omoryhunu pasymeatrbe
360r opbujatba 3axTeBA NOAHOCKOLA NPeACTaBKe, GV HEAOCTYMNHM jaBHOCTY (CTaB 45).

Cyn ytBpbyje ga je fowwno Ao noBpepfe ynaHa 6. cTaB 1.y TOMe LUTO ApKaBa HUje NcnyHuna
3axTeB fa npecyfa byae jaBHa (cTaB 46).

W3 HaBepeHux pa3nora, Cyn jegHornacHo npecyhyje Aa je gowno [o Kpliera ynaHa 6.
cTaB 1. KoHseHUuje.
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2.5. VI3Bplierbe cyicke oanyke

= Craupapan

Mako TeKcT unaHa 6. ctaB 1. M3pnunTo He npefBrha NpaBo Ha M3BpLUEHE CYACKMX aKaTa,
npaBunyHoO cyhetbe 61no 61 TELLKO 3aMUCANTY 6e3 LENOTBOPHOT U3BPLLEHA CYACKUX Npe-
cypa. Y cBOjuM paHMM TyMauerbuMa KoHLenTa ,npaBuyHor cyhema’, Cyq je Harnacro ga 6u
npaBa 3arapaHToBaHa YnaHoMm 6. cTaB 1. 6una unysopHa Kaga v NnpaBHOCHaXHU CYACKM
aKT 0CTao Hem3BpLeH.'® Mpema ToMe, unaH 6. cTaB 1. WITUTW N3BPLUEHE NMPABHOCHAXHMX,
obae3yjyhunx cyackmx ognyka (3a pasnvky of n3BpLIEHa OHUX OfyKa Koje Mory 6utu
npeameT npencnutuBama Buwer cyga) (Ouzounis and Others v. Greece, ctaB 21). ,lpaBo
Ha cya” Takohe WTnT! cnpoBoherbe NpMBPEMEHUX Mepa Npedy3eTux AOK je jol y TOKY
nocTynak JoHoLLleHa KoHauHe oanyke (Sharxhi and Others v. Albania, ctaB 92). U3 Tux pas-
nora, pyLlerbe ctTambeHe 3rpage ynpKoc npriBpemMeHMm mepama 3abpaHe Koje cy AOHenw
HaLMOHanHM CyqoBKW NpeacTaB/ba NoBpeay YnaHa 6. ctas 1. (1. 94-97).

M3BpLuerbe npecye je CyWTUHCKM NOBe3aHO Ca OCTa/IMM rapaHumjama unaHa 6. ctas 1.
1 HEOMXOZHO je 3a HUXOBO NOTNYHO Ucnykere. CTora, Yak 1 ako 61 NapHUYHe CTpaHKe
yXMBase rapaHuuje unaHa 6. ctas 1.y pasnnuntm ¢asama Cy[cKor nocTynka, oHe 6um
6vne nuleHe cBpxe ako 6v opraHn oadwnW, NPOMYCTUIN UM YaK OANOXKMAN MOLITOBaHe
npaBoCHaXKHe npecyge:'”°

MpaBo Ha u3BpLIere ofnyKa Koje foHece OWNO Koju Cyd npefcTaB/ba cacTaBHU Aeo
,npaBa Ha cyg” (Hornsby v. Greece, ctaB 40 u Scordino v. Italy (6p. 1) [GC], ctaB 196). [la Huje
Tako, unaH 6. ctaB 1. 61o 61 NMLIEH CBaKOT KopucHor aejctia (Burdov v. Russia, cT. 34 n 37).

Brno 6u He3ammcnBo aa 61 unaH 6. cTa 1. Tpebano AeTas/bHO Aa onulie NpoleaypanHe
rapaHuuje goperbeHe NapHUYHM CTPAHKaMa - MoCTYNLUM KOjyu Cy MPaBUYHU, jaBHU 1 6p3u
- 6e3 3awWTnTe M3BpPLLIEHA CYACKMX OANYKa; Kaja 6u ce unaH 6. CXBaTMO y CMUCTY fa ce
6aBM NCKIbYUMBO NPUCTYNOM Cyay v Boherem nocTynka, To 61 BepoBaTHO JOBENO [0
cMTyaumja HecnojuBMX ca NPUHLMMIOM BriajaBMHe NpaBa Ha Koju Cy ce fpXaBe yroBop-
HuUe obaBe3ane Aa nowTyjy Kaga cy patndurkosane KoHseHuujy.'”!

169 Hornsby v. Greece, p. 94.
170 Immobiliare Saffiv. Italy [GC], Gpegciuiaska 6p. 22774/93, tpecyga og 28. 7. 1999, ctuas 66.
171 Burdov v. Russia, Gpegciuaska 6p. 59498/00, tpecyga og 7. maja 2002, civias 34.
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M3BpLuere npecyaa je jol BaxHMje Y KOHTEKCTY YNpPaBHON NMOCTYNKa, jep CTpaHKe y cnopy
YecTo Tpaxe He camo MoHULWTaBare oasiyke, Beh 1 yknarbame teHux aejctasa. Jakne,
3alUTWTa KOjy CYZACKM NMOCTYNaK MOXe AOHETM 1 06HaBIbatbe 3aKOHWTOCTY, 3axTeBa oba-
Be3y Ha CTpaHW opraHa ynpaBe fa ce npuapxaBajy Cyackmx ognyka. Cyn je nocebHo
Harnacuo ynory v 3Hauaj ynpaBHOr NOCTYMKa 1 CyCKOT NPencnuTMBama ynpaBHMX akaTa
Y 3alUTUTW NOojeANHaYHMX NpaBa:

C Tum y Be3u, Cyn npumehyje ga opraHun ynpaBse UnHe eNemMeHT pXaBe Koja je noasp-
rHyTa BNaJaBUHU NpaBa U HUXOBY MHTEPECH ce y CKNagy C TMM Nnokranajy ca notpebom
npasunHor cnposohetba Npasae. Tamo rae opraHy ynpase oabujajy nnm He UcnyraBajy
CYACKe npecyfe uau Yak oanaxky Aa To YUMHe, rapaHuuvje 13 unaHa 6. Koje yxunBajy nap-
HWYHe CTpaHe TOKOM cyficke dpase nocTynka foHoce ce 6e3 cepxe.'’?

Cyn cmaTpa fa je U3BPLUHU MOCTyMNak cacTaBHU feo ,cyhera” npema unany 6. ctaB 1,'72
Mako cTBapHoO crnipoBoherbe CyACKMX akaTa 0bMyHO npepdy3nmajy opraHu ynpase. LlTa-
BULIE, U V3 KOHUeNTyaJiHe MepcrneKkTBe, NnocmaTparbe U3BpLUEHA Kao aena cyhetba
Takohe je onpaBfaHO Kafa ce y3me y 063Mp fa YNpaBHY MOCTYMNaK U3BPLUEHA He TeXNn
LPYrM LUMIbEBVIMa OCUM M3BPLUEHY CyACKMX akaTa. C TUM y BE3U, BaXKHO je pa3nukKoBaTtu
N3BPLUHE NOCTYMNKe 0f OCTaNIMX YMPAaBHMX MOCTYMNaKa - OLHOCHO OHUX KOjy HE Texe Lnrbe-
BMMa BE3aHUM 3a NpaBay 1 360r Tora HUCY Aeo npaBocyaHor npoueca.'”* C 063npom Ha
TO fa cy cBe o6aBe3e npema KoHBEeHUMjW Y HAANEXHOCTY Jp>KaBHUX OpraHa BUCOKMX yro-
BOPHMX CTPaHa, M3BpLUEHE CYACKMX aKaTa je OAroBOPHOCT Ap»KaBHUX opraHa. Ctora He
6u Tpebano oyekmBaTy of 6GUNIO KO MOAHOCKOLA 3axTeBa Koju je nobro npecygy npo-
TUB ApKaBe fa MOKPeHe M3BPLUHE MOCTYMKe. YMEeCTo Tora, OArOBOPHOCT je HaAnexXHor
opraHa [ia 3Ha 3a npecygy 1 fa npegy3me noTpebHe Kopake 3a eHo M3BpLuetbe. MNopes
TOra, NojeAnHaL Huje Ay»KaH [a 3Ha KOjy IPKaBHMW OpraH je Haf/eXaH 3a U3BpLUeHe HUTU
[la Ofi tbera 3axTeBa fja Npey3Me VHULW]aTVBY 3a N3BPLUEHE NPeCcyaa Y heroBy Wv eHy
Kopuct.'”®

lNpaBo Ha 13BpLLEHE CYACKNX OFJTYKA jOLL je BaXKHUje y KOHTEKCTY yrnpaBHOr nocTynka (Sharxhi
and Others v. Albania, ctas 92). lNopHoLwereM 3axTeBa 3a CyfICKO NPENCNUTBaME HajBULIEM
YNPaBHOM CyZy Y fip»KaBU, CTPaHKa y MOCTYMKY He TPaXuM Camo [1a Ce MOHULLITY CMIOPHa OfNYKa,

172 Hornsby v. Greece, citiag 42.

173 Ibid., ctaB 40 n Marinkovic v. Serbia, citias 36.

174 BupeTn HapouuTo Scollo v. Italy, npepcTtaBka 6p. 19133/91, npecypa og 28.9. 1995 n Immobiliare Saffiv. Italy.
175 Metaxas v. Greece, lipegcitiaska 6p. 8415/02, Gpecyga og 27. 5. 2004, citiag 19.
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Beh NPBEHCTBEHO TPaXM [1a Ce OTKIIOHE HeHe nocneanLe (BUamM y Be3u C NTarbriMa 3aLtuTe
XKMBOTHe cpepuHe Bursa Barosu Baskanligi and Others v. Turkey, ctas 144).

W3 Trx pa3nora, 1eNOTBOPHA 3alITUTa CTPaHKe y Cropy 1 0OHOBA 3aKOHWUTOCTY NOApPa3sy-
MeBajy 06aBe3y ynpaBHUX Tefa fa NocTynajy y cknagy ¢ npecynom (Hornsby v. Greece, ctas
41 v Kyrtatos v. Greece, cT. 31-32).

,Cya je Beh paHuje npu3Hao fa ce of ycnewHe NapHUYHe CTPaHKe MOXKe 3axXTeBaTy Ja
npegy3sme ogpeheHe npoueaype Aa ce ucnnaty gyr ytepheH npecynom, 6vno TOKom
LOBPOBOJSBHOT M3BpLUEHba NPecyae of CTPaHe APXXaBe UM TOKOM HEeHOT M3BpLUeHa Ha
NpViHygHe HaunHe ... CXOQHO TOMe, HYje HepasyMHO LUTO OpraHu 3axTeBajy Aa NMoaHoCH-
nay npeacTaBKe Npefoyn AoAaTHe JOKYMeHTe, Kao WTo Cy 6aHKapcKy nogauu, Kako 6u
omoryhuo nnu ybp3ao nsBpLiere npecyge ... MehyTtnm, no mnwberny Cyaa, 3axTeB 3a
capafhOoM MnoBepwunala, He CMe a NPeBa3usiasy OHO LUTO je CTPUKTHO HEOMXOZHO U, Yy
CBakoM cJlyyvajy, He ocnobaha opraHe of kKxoBUX obaBe3a npema KoHeeHUWju aa 6na-
roBpemMeHo 1 Mo CNyXO6eHOj Ay>KHOCTM Npeay3My Mepe MoLwToBaka Npecyae npoTuB
[pXaBe Ha OCcHOBY MHdOpPMaLUja Koje cy um JocTynHe. 76 Of cTpaHKe Koja je pobuna
Crop MoXe ce Tpaxkutu fa npepy3me ogpeheHe npouecHe Kopake Kako 6u omoryhuna
unu ybp3ana n3Bpluere npecyge. MehyTnm, 3axteB ga nosepunal, capahyje He cme nhn
[la/be Ofj OHOra LUTO je CTPOro HEOMXOLAHO U TYMe Ce OpraHu BnacTu He ociobahajy cBojux
ob6aBesa (Burdov v. Russia (6p. 2), cTaB 69).

ANTEPHATVBHO, OYKHOCT M3BpLUEeHba 61 ce npebauuna ca APKaBHUX OpraHa Ha npu-
BaTHa MLa, WTO 61 6O y CYNPOTHOCTM Ca OMLTMM LUW/beBUMA KOHBEHUMje 1 NoCcebHM
UW/bem NpaBa Ha NpaBuyHo cyherbe Npema unany 6. cTas 1.

Cyn je, Takohe, CTao Ha CTaHOBWLUTE U @ CTaB OpraHa BNacTy Aa je ynpaso nogHocunall
npeAcTaBke OHaj Koju 61 Tpebano fa NOKPeHe U3BPLUHM MNOCTYNAK y NMorneay U3BpLUHe
ofnyKe Koja je JOHeTa y heroBy KOpUCT, Y KOMOMHaLMj1 ca OACYCTBOM Bpure 3a Herosy
buHaHcKjcky cnTyalujy, NnpeacTaB/ba NPEKOMEPHM TepeT 3a MOAHOCMOoLA NPeACTaBKe Uy
TONIMKOj MEPW OrpaHMYaBa HEroBO MNPaBO Ha NPUCTYN Cyay Aa HapyLllaBa camy CyLUTUHY
Tor npaBa (Apostol v. Georgia, cTaB 65).

Op nuua Koje je pobuno npecyny NPOTUB OpidHa jasHe 8/1aciiu Y PefoBHUM OKOJTHO-
CTVIMa He MOXe Ce o4YeKMBaTK Aa nokpehe 3acebaH N3BPLUHKU NOCTYNaK 3a fJobujarbe Hak-
Hape (Burdov v. Russia (6p. 2), ctaB 68 1 Sharxhi and Others v. Albania, ctaB 93) (Metaxas v.

176 Akashev v. Russia, Gpegciiaska 6p. 30616/05, pecyga og 12. 6. 2008, citiag 22.
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Greece, ctaB 19 u Kukalo v. Russia, ctaB 49). [loBO/bHO je fa To nvue 06aBecTyi Ha OAroBa-
pajyhn HaunH paBHU opraH o Kome je peu (Akashev v. Russia, ctaB 21) unu fa npegy3sme
onpeheHe npouecHe pagre popmanHe npupoge (Kosmidis and Kosmidou v. Greece, ctaB
24). [ip»<aBHW opraHu cy TV KOju CHOCE OArOBOPHOCT Aa obe3befe fa ce mowTyje npe-
cypa npotus apxase (Yavorivskaya v. Russia, ctaB 25), 1 To noyeB of AaTyma Kafa npe-
cyna noctaHe ob6asesyjyha u nsspluHa (Burdov v. Russia (6p. 2), ctaB 69). /13 Tora cneamn ga
3akacHeno Bpahame fiyra nogHoOCHoLYy npefcTaBke No 3aBpLUeTKy crnposohera 13BpLL-
HOI MOCTyMNKa He MOXe Aa WCNpaBu JaBHM MPONYCT HaUMOHaNHMX OpraHa BfacTu Aa
nocTyne y cknagy C NpecyfoMm, WTo 3Hauu fa TO Huje HauvH Ha Koju je Moryhe npyutu
ofrosapajyhe npaBHo 3agoBosberse (Scordino v. Italy (6p. 1) [GC], cTaB 198).

[lp>kaBa ce He MOXe NO3MBaTN Ha HeJOCTaTaK CPeACTaBa Kao OnpaBake 3a HeV3BPLLEHE
npaBOCHaXKHe npecyfe NpoTuB Apxaee.'”’” [lpXkaBa Koja noceayje NpaBHN CyOjeKTMBUTET
1 yecTo ce 6aBM pa3HMM TpaHCaKLUMjaMa Kao NpUBaTHW UK jaBHW akTep, Tpebano 6u aa
06e36enn [oBObHA CpefcTBa 3a Nokpuhe CBMX AyroBa HacTanuX Kao pe3ynTaTt TakBuX
TpaHcakuuja, yKibydyjyhu n oHe Koju cnepe 13 npecyaa. /i3BecHa Kallberba Y U3BpLUekby
npecyfa Mory ce TonepucaTti npema unaHy 6. ctas 1. anv cBako ofnarame He CMe fia KpLUn
camy CyLITUHY ncTe ofpenbde.'” [ipyrum peumma, Ap>kaBe He 61 cMene fia crpeye cTpaHke
y COpY Aa OCTBape KOPWCT U3 yCMeLlHe NapH1Le Npes HauoHalHM cygoBumMa.'”®

CTpaHuM y cnopy He CMe ce YCKpaTUTN KOPUCT Of MPaBHOCHAXHEe OfnyKe KOjoMm joj je
focyheHa HakHafa LWTeTe y pa3symMHOM poky (Burdov v. Russia, ctaB 35) nnu npaea Ha CTam-
6eHo obe3behetbe (Teteriny v. Russia, cT. 41-42) 6e3 0631pa Ha CJIOKEHOCT HALMOHANTHOT
W3BPLUHOT NOCTYMNKa WY cMcTeMa AprkaBHor bylieTa. [lp»aBHM opraH He MOXe ce No3BaTu
Ha HefjoCTaTaK CpeAcTaBa Uy Apyrux pecypca Kao 13roBop 3a Hennahare Agyra no npe-
cynwm (Burdov v. Russia, ctaB 35; Amat-G Ltd and Mebaghishvili v. Georgia, ctaB 47 v Scordino
v. Italy (6p. 1) [GC], ctaB 199). VIcTO TaKo, fp»aBHM OpraH ce He MOXe Mo3BaTy Ha Hemno-
CTOjatbe aNTepHaTUBHOI CMeLlTaja Kao Ha U3roBOp 3a HernoBMHOBarbe npecyaun (Prodan
v. Moldova, ctaB 53; Tchokontio Happi v. France, ctaB 50 v Burdov v. Russia (6p. 2), ctaB 70).

Y TOM cMMCAY, MaKo M3BECHO Kalltberbe Y U3BPLLEHY NPecyae MoXe 6UTK onpaBaaHo y
ofpeheHMM OKONHOCTMMA, OHO He cMe fa Oyfe TakBO Aa HapyllaBa NPaBoO CTPaHKe Ha
n3BpLuere npecype (Burdov v. Russia, cT. 35-37).

177 Burdov v. Russia (6p. 2), Upegciuaska 6p. 33509/04, tpecyga og 21. 1. 2009.
178 Immobiliare Saffiv. Italy, ciuas 74.
179 Burdov v. Russia (6p. 2), citias 35.
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Ha Taj HaumH cxBaheHO 13BpLIeHe Mopa OUTU LLENOBUTO U UCLPMHO a He CaMO AENTUMUYHO
(Matheus v. France, ctaB 58 u Sabin Popescu v. Romania, cT. 68-76) 1 He CMe 6UTU CNpeyYeHo,
o06e3BpeheHo 1nm HeonpaepaHo ognoxeHo (Immobiliare Saffiv. Italy [GC], ctaB 74).

Opbujare opraHa Bnact fa yame y 063up npecyay Kojy je JOHeo BULWMW CYA — 1 Koja bu
MOrfa fia AOBeAe 4O YMTABOr HK3a Npecyaa y KOHTEKCTY CTOr CKyrNa MNOCTYNakKa, y3 BuLle-
KpaTHO MOHWLUTEHE NPETXOAHO AOHETUX OAJYKA — TaKONe je y CympOTHOCTY Ca YlaHoM 6.
ctaB 1. (Turczanik v. Poland, cT. 49-51).

HepasymHo nyro Kalwmere K3BpLierba obaBesyjyhe npecyne moxe npeacTaB/baTy
noepeny KoHBeHuUuje. O pa3syMHOCTV TaKBOT Kallkb€Ha MOpa Ce MNOCeOHO ofnyyrBaTL
y3vMajyh HApPOUMNTO y 063MP CIIOKEHOCT MOCTYNKa M3BPLUEHA, MOHALLabe NOAHOCKOLA
npeacTaBke N HaAJ1IeXHNX OpraHa, Kao 1 U3HOC 1 NpUpoay ofLwiTeTe Kojy je cyh AOCYANO
(Raylyan v. Russia, ctas 31).

Tako je, Ha npumep, CyA CTao Ha CTaHOBMLUTE [a CY HaLMOHaNHM OpraHu TMe LTO BULle
o[} NeT roAmMHa HUCY Npefy3esin HeoNxof4He Mepe 3a NOBUHOBaHEe NPaBHOCHAXO] N3BPLL-
HOj CYACKOj ofnyuu, iiumnne ynaHa 6. ctas 1. cBakor KopucHor fejctea (Hornsby v. Greece,
cTaB 45).

Y jeaHOM opyrom npeameTy yKYMHO BpeMe of AeBeT MeceLn KOSIMKO je OpraHnuma Bnactu
Tpebano Aa u3BpLUe Npecyny Huje OLeHEeHO Kao Hepa3yMHO C 063MPOM Ha OKOSTHOCTU
(Moroko v. Russia, cT. 43-45).

Cyn je ycTaHOBIMO Ja je MPeKpLUeHO NPaBo Ha Cyd 13 unaHa 6. ctas 1. TMMe LWTO Cy opraHu
BIacTV ofbujany OKO YeTUpY roariHe Aa 3aTpaxke nomoh nonvuumje Kako 6u ce N3BpLLNIO
CY[CKO peLlere 0 Ncerbemny jegHor ctaHapa (Lunariv. Italy, ct. 38-42), kao 1 360r obycTtaBe
M3BpLUEHA — Y NMepuogy Ay»Kem Of LWeCT rof1Ha — Koja je HacTynuna 36or nHTepBeHLmje
3aKOHOAABHOT OpraHa, KojoM je fjoBefieHa y NuTame CyAcka Hapeaba 3a ncesberbe CTa-
Hapa, YMMe je Ta CyfcKa ofjlyKa 1LleHa CBOT KOPMUCHOT [ejcTBa 30601 CMOPHUX 3aKOHCKNX
onpepaba (Immobiliare Saffiv. Italy [GC], cT. 70 n 74).

Bpeme koje je opraHyMa BnacTyi NoTpebHO Aa NOCTYMe Mo NPecyan KOjoM M je HaJIOXKEHO
[la ucnnate HoBYaHy HakHagy Tpebano 61 pauyHaTn of AaHa Kafja HacTyne NpaBHOCHaX-
HOCT 1 W3BPLUHOCT npecyde A0 fAaHa ucnnate pgocyheHor msHoca. Kawrerwe of ase
roavHe 1 mMecel fiaHa y NCMaTy HakHaje Kojy je AOCYAno cya, Ha NpBuv norneg usrnega
Kao [la Huje y cknagy ca 3axTeBrMa KoHBeHLMje, OCUM aKo MOCToje Heke OKONTHOCTU Koje
TO onpaspaBajy (Burdov v. Russia (6p. 2), cT. 73-76 1 83).
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OcvM Tora, apryMeHT Aa JIOKanHy OpraHun BAacTu YXK1Bajy ayTOHOMM]Y Mpema HauuoHan-
HOM 3aKOHO[ABCTBY HUje BaimaaH ¢ 063MpPOM Ha Hauyeno mehyHapoaHe ofroBOpHOCTM
Opxase npema KoHBeHuUwju (Société de gestion du port de Campoloro and Société fermiére
de Campoloro v. France, ctaB 62).

Mopa ce HanpaBuTK pa3nuka usmehy gyiogarea gpxxasHux opiaHa (Burdov v. Russia (6p. 2),
CT.68-69, 72 1 parbe) 1 gyiosara tiojeguHya, 3aTo LUITO OATOBOPHOCT Ap»KaBe, npema KoH-
BEHLMjU, Baprpa 3aBUCHO Of CTaTyca Ay>KHKa.

[p>KaBa HUje AMPEKTHO OAroBOPHa 3a HeAoCTaTak MOBUHE MPUBATHOT AY>KHMKa NPOTUB
Kora je nogHocunal, npefcTaBke Aob6uo npecyay of HaumoHanHor cyga. Cya je pasnuko-
Bao U pasjacHno obaBe3e ApKaBe Y 3aBUCHOCTM Off Tora Aa N je AyKHUK 610 npmuBaTHO
WNY jaBHOMNPaBHO JivLie 1 NOLWTOBAO je cnefehe Kputepujyme:

»Cyn npumehyje fa Kaga ce nogHocunay NpeacTaBKe Xann Ha HeMoryhHOCT 13BpLUeHa
Cy[ICKe OAJNIYKe Y HeroBy WM HeHy KOpUCT, obum obaBe3a JpxaBe npema unaHy 6. u
unany 1. Mpotokona 6p. 1 Bapmpa y 3aBUCHOCTM Of TOra Aa /N je AY>KHUK BUCOKa Yro-
BOPHa CTpaHa y cmuciy uynaHa 34. KoHBeHUMje nnv npuBaTHO nvue. Y NpBoMm ciyvajy,
npakca Cyna o6MYHO MHCUCTUPA Ha TOMeE [la ipXKaBa MOoLUTYje OAHOCHY CYACKY OAnyKy Y
MOTNYHOCTW 1 6naroBpemeHo ... Kaga je gy>KHUK NprBaTHU aKTep, NOJSIOXKaj je pa3nunuuT,
jep ApaBa No NpaBuNy HWje AMPEKTHO OATOBOPHA 3a AYroBe NPUBATHUX INLA U HeHe
obaBese npema oBMM oppendama KoHBeHUMje orpaHnyeHe Cy Ha npyKake noTpebHe
nomohu noeepuoLy y M3BpLUeky ofroBapajyfvx Cyackux opfiyka, Ha npumep, nytem
cny06e n3BpLUNTESbA UK CTeYajHOT MOCTYynKa. 180

Crora je Cyp Harnacvio Aa Kaga Cy opraHu LyxHu Aa Aenyjy Kako 6u n3Bpmnnv npecygy
a OHM TO He YulHe, HIXOBa HEAKTUBHOCT MOXe, Y oapehHeHM OKOTHOCTMMA, aHraXoBaTu
OArOBOPHOCT fp>KaBe Ha OCHOBY unaHa 6. ctaB 1. KoHBeHUuje 1 unaHa 1. MpoTtokona 6p. 1.8

Cyn je, Takohe, pasjacHno obm obaBesa ApxaBe y Be3n Ca HeM3BPLUEHNM NpeaMeTIMA
KOjU YKIby4yjy NpyBaTHe OyXXHUKe:

Y cnyyajeBrMa n3BpLUeHba NPaBOCHAXKHe CyACKe oAnyKe JOHeTe NPOTUB NPUBATHUX ML,
[pXaBa Mo npasuly HUje [UPEKTHO OArOBOPHA 3a JyroBe NPUBATHUX NMLa U eHe oba-
Be3e 13 ufaHa 6. 1 unaHa 1. MpoTokona 6p. 1 orpaHMyeHe Cy Ha Npyxare NoTpedbHe

180 Anokhin v. Russia (opn.), Gpegciuaska 6p. 25867/02, ognyka og 31. 5. 2007.
181 WcTo.



162 | AEO

nomohu noeepuoLy y 13BpLLeky oaroBapajyhnx cyackux npecyga, Ha npumep, Kpo3
M3BPLUHK NOCTYNaK WK CTeYajHM NOCTYNaK ... 3agatak Cyfa y TakBUM CllydyajeBrima je aa
1CnuTa Aa N Cy Mepe Koje Cy opraHv NprmeHunmn bune ogroeapajyhe 1 JoBos/bHe 1 a v
Cy MapsbUBO MOCTYNanM Kako 61 MoMOornv noBepuoLy y nsBpLueky npecyge.'®

Kapa je pyXHUK UpusalliHo sluye, He MOXe HaCTYNUTW OArOBOPHOCT ApKaBe Ha OCHOBY
Hennahara M3BPLIHOT Ayra ycnen HeconBEHTHOCTU ,MpuBaTHOr” ayXHuKa (Sanglier v.
France, ctaB 39; Ciprova v. Czech Republic (ogn.) n Cubanit v. Romania (ogn.)). inak, gpxasa
MMa Mo3uTMBHY obaBe3y fla OpraHusyje cMCTeM K3BpPLUIEHA NPaBHOCHAXKHUX OAJIyKa Y
CnopoBuMa n3mehy NprBaTHUX LA U Taj CUCTEM MOpPA GUTK AeIOTBOPaAH 1y MPonucrmMa
n y npakcu (Fuklev v. Ukraine, ctaB 84). [pema ToMe, MOXe ce OTBOPUTU MuTakbe OAro-
BOPHOCTW [pKaBe ako OpraHu jaBHe BNacTU KOjU YYeCTBYjY Yy M3BPLUHOM MOCTYMKY He
ncrnosbe NoTpebHy PEBHOCT UM YaK CripevaBajy usBpLuekbe npecype (ibid., ctaB 67). Mepe
Koje HaLMoHanHu opraHy npeay3my aa 6u o6e36enunu n3spLiere npecyae Mopajy 6utu
onrosapajyhe v foBosbHe y Ty cBpxy (Ruianu v. Romania, ctaB 66) c 0631pom Ha obaBese
TUX OpraHa Kafa je pey o usBpLuemy (ibid., ct. 72-73 n Sekul v. Croatia (ogn.), cT. 54-55).

Tako je, Ha npumep, Cya CTao Ha CTaHOBMLITE Aa Cy HaUMOHASHW OpraHu, TUMe LITO
HMUCY Ka3HUnu (NprBaTHO) Tpehe nuLe 3aTo WTO je opbuno aa capahyje ¢ Tenuma Koja cy
oBnawheHa Aa cNpoBofe NpPaBHOCHaXKHe M3BPLUHE ofnyKe nuwnie ynaH 6. ctas 1. cBa-
Kor kopucHor aejctsa (Pini and Others v. Romania, cT. 186-188; y TOM NpegmMeTy pagnno ce
O NPVBaTHOj YCTaHOBW Y KOjOj je X1Beno [Boje AeLle KOja je BULIe Of TPW rofmnHe cripeya-
Basa M3BpLUEHe peLletba O yCBajakby Te Aele).

Mnak, y cnyyajeBrMa y Kojuma je aprkaBa npegy3ena cBe 3akoHoM npeasuheHe Kopake
Kako 6y 06e36eauna fa NpyBaTHO NULE NOCTYNK Y CKNagdy ca CyLCKOM OfJ/yKOM, He MOXe
ce ApKaBa CMaTpaTy OAFOBOPHOM 3a TO LUTO AY>KHUK ofbuvja Aa UCNyHW CBOje obaBese
(Fociac v. Romania, cT. 74 n 78).

KoHauHO, NMpaBo Ha Cyfd WCTO TaKO LWTUTU 1 MNPABO Ha MPUCTYM W3BPLWHOM MOCTYMKY,
OJHOCHO NpaBy Ha NoKpeTakbe U3BPLUHOT NOCTYMNKa (Apostol v. Georgia, cTaB 56).

C o63upom pa Cyn pas3nukyje obaBese fpxaBe y nornefy U3Bpluera CyfACcKUX akaTa
Y 3aBMCHOCTM Ofi TOra [ia N1 je Qy>KHWUK NPYBaTHO UMK jaBHO TeNo, OH je Takohe pa3Bro
npviHUMne 3a yTBphrBatbe Aa N 61 penieBaHTHO HaLMOHaNHo Teno Tpebano aa ce cmatpa
NPMBaTHUM UK ApP>KaBHMUM eHTUTeTOM. KOHKpeTHO, y cnyuajy Kotov v. Russia Benuko Behe

182  Marinkovic v. Serbia, Gpegcttiaska 6p. 5353/11, ipecyga og 22. 10. 2013, cltias 38.
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Cyna je mopasno Aa yTBpAM NpaBHU CTaTyC CTeYajHOr ynpaBHuKa ga 6w ognyynno aa v ce
HEroBo NOCTynake TOKOM M3BPLUHON NOCTYMNKa NPOTUB HECONBEHTHOr NPMBATHOr Mua
MOXe NpUnucaT ap:kasn.'® Y cBakoMm Ciyyajy, Yak 1 ako ce Ayr MpmBaTHe KOMMNaHwje Huje
MOrao npunucaTi apaeu,'® y Kom cryyajy 6u gpxaBa AUPEKTHO ofroBapasna 3a fyrose
OpxaBHuX npeny3eha,'®® ap)kaBHM OpraHn CHoce MO3UTUBHY OYXHOCT M3BpPLUIEHa Npas-
HOCHaMHMX CYLCKUX akaTa y KOpUCT NoAHOCKNaua npeacraBke, 6e3 063mpa Ha npuBaTHYy
WY jaBHY Npupoay Ay>KHUKa,'® jep je n3Bplierbe npecyaa, Kao 3aBpliHa ¢asza ,cyhera’
byHKUWMja apkaBa - HocuoLa Ay»KHOCTY nNpema KoHBeHUuju.

A. I'IpaBo Aa ce He JoBOAM Y NUTakbe NpaBHOCHaXHa CyACKa oAJ1yKa

Ocum Tora, NpaBo Ha NpaBUYHO cyhere Mopa ce TyMauuTy y CBET/Y BlafjaBrHe npasa.
JenaH of OCHOBHKMX acneKaTa BaflaBMHe NpaBa jecTe Hayeno npasHe curypHoctu (Okyay
and Others v. Turkey, cTaB 73), Koje, inter alia, 3axTeBa fja ce NPaBHOCHaXHa OAJ1yKa CyfloBa
BULLE He MOXe [OBOAUTU Y NuTame (Brumdrescu v. Romania [GC], ctaB 61 n Agrokompleks
v. Ukraine, ctaB 148).

CyncKu cncTemu Koju ce oaniKyjy NpaBHOCHaXKHUM npecyfnama Koje ce ad infinitum mory
NpPencnUT1BaTK, LUTO 3HaYM Aa YBEK MOCTOjU PU3MK Of Tora Aia oHe Oyay NoHuLWTeHe, y
CYNpPOTHOCTU Cy ca unaHoMm 6. ctaB 1. (Sovtransavto Holding v. Ukraine, c1. 74, 77 n 82,y
Be3M ca NMoCTYNKOM,MpoTecToBakba’, y KoMe Cy npefcefHnK BpxoBHOr apbuTpaxHor cyaa,
BPXOBHM APMaBHU Ty>KUnaL, U HUXOBY 3aMeHLU UMann UCKpeLuroHo oBnawhetrbe aa
0CrnopaBajy NpaBHOCHaXKHe npecyfe Tako WwTo he moAgHeTV NPUroBop y Npoueaypu Hag-
30pHOT UCMUTUBAHA).

JoBoheme y nuTame ofnyka Ha Taj HAYUH HMje NPUXBAT/bUBO, CBEjeIHO Aa N TO UMHe
cyounje nnu npunagHnum m3BpwHe Bnactu (Tregubenko v. Ukraine, ctaB 36) unmn opraHm
Koju He cnagajy y npaBocyaHe (Agrokompleks v. Ukraine, cT. 150-151).

MpaBHOCHaXHa oAnyKa MoXe OUTY fOBEAEHA Y NUTakbe CaMo Kaja je TO HEOMNXOAHO 3601
OKOJTHOCTM CYLUTMHCKOT 1 0baBe3yjyher kapakTepa, Kao LUTO je cyfcKa rpeLuka (Ryabykh v.

183 Kotov v. Russia [GC], Upegcitiaska 6p. 54522/00, upecyga og 3. 4. 2012, ciu. 99-108.
184 Anokhin v. Russia (oan.), p. 108.

185 Sharenok v. Ukraine, tpegciuaska 6p. 35087/02, tpecyga og 22. 2. 2005.

186 Fuklevv. Ukraine, Gpegcitiaska 6p. 71186/01, iipecyga og 7. 6. 2005.
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Russia, ctaB 52; Bugu takohe Vardanyan and Nanushyan v. Armenia, ctas 70 n ynopeau ca
Trapeznikov and Others v. Russia, ige Haf30PHMM MOCTYNKOM KOjU je CpoBefileH Ha 3axTeB
CTpaHaKa Huje noBpehHeHO Haueno NpaBHe CUrypHOCTY, CT. 39-40).

YKpaTKo peyeHo, NpaBHa CUIYpPHOCT Mofpa3yMeBa fa ce MolTyje Hayeno res judicata,
LUTO 3HAUM Hayesla KOHAYHOCTW 1 NPaBHOCHAXKHOCTW Npecyada. 3axBasbyjyhu Tom Haueny
HMje[Ha CTpaHKa HEMA NPaBO Aa TPaXu Aa ce NpencnmTa KoHayHa 1 obaeesyjyha npecyaa
camo 3aTo fia 61 1o6usa NoHaBbakbe NMOCTYMNKa U HOBO OfJTyUBatbe Y AaToj CTBapu. B
cynoBu He 6y Tpebano aa KopucTe cBoja osnawhera ga 6y cnpoBoAMAN HOBO UCMUTK-
Barbe. To He 61 Tpebano aa Oyae NPUKPYBEHN XKanbeHn NocTynak, a cama moryhHocT aa
NnocToje iBa MULL/bEHA O jeiHOj CTBapU HUje AOBOJbaH OCHOB Aia Ce MPUCTYMN MOHOBHOM
ncnutueatrby. OfCTynarbe of Tor Hauesa JOMYLUTEHO je CamMO OHAA Kafa je TO HYXXHO 3601
OGUTHUX 1 N3Y3ETHIX OKOJNIHOCTY obaBe3yjyher KapakTtepa (Ryabykh v. Russia, cta 52).

Cyncka npakca Cygay Be3u C Hauenom res judicata obyxsaTa fjBe CUTyaLuje Koje Cy ClINYHe,
anu HUCY MAEHTMYHE: MPencnuTBakbe KoHauyHe 1 obasesyjyhe npecyne nytem BaHpeg-
HOT NMPaBHOT JIeKa Y CBETTY HOBOOTKPVIBEHNX UMbeHULA (BUAM Ha npumep Pravednaya v.
Russia, c1. 30-33 1 Tregubenko v. Ukraina, cT. 34-38) 1 npopy»eTaK poka 3a Kopulhere
pepoBHor npasHor neka (Magomedov and Others v. Russia, ct. 87-89). Y npBoj cuTya-
LMj1 paguno ce o TOMe [a je HaA30PHU OpraH MOHWLLITAO KOHAYHYy 1 obase3yjyhy npe-
cyny nomohy npouefype Koja je npuvMemvBa ako ce MojaBe WM OTKPUjy HOBe OKOJ-
HOCTU, LUTO je y CTBAPHOCTM MpefCTaB/bano NPUKPUBEHY Xanby — To jecT moryhHocT
opraHa jaBHe BrlacTu fa 06e36edy Aa ce npencnuta npegmeT Tako wro he ce ocnoHUTK
Ha noctojehe 1 No3HaTe UMHbEHULIE KOje je NPOoMnycTNO Aa paHuje NomMeHe. Y Apyroj cuty-
aumju, cyn [o3BOSbaBa 3axTeB CTPaHKe Koja je n3rybuna y cnopy fa u13jasu xanby Ha npe-
Cymy U no WCTeKy anbeHor poka. Ha Taj HauuH npecyaa Koja npeactaBiba res judicata
Huje ogmax NMOHWLITEeHa, anu nnak npecrtaje aa byge KoHauHa u obasesyjyha. U jegHa n
Zpyra ciTyalmja ctora ce Mory cMaTpaTi NOBPefOM Hauesla KOHaUYHOCTU 1 MPaBHOCHAX-
HOCTV Npecypa.

Y Tom KoHTeKcTy, Cyq je Harfacumo Aa Ap»KaBa MOpa CHOCUTK pU3MK Of FpeLlke opraHa
jaBHe BMACTV y NPaBOCYAHOM WM KakKBOM APYroM MOCTYMKY, HApOUMTO OHAA Kaja ce
He Pagun HU O KAaKBOM [PYrom NMpuBaTHOM UHTEPECY U [ HUjefHa rPeLIKa He CMe 6Utu
ncnpae/beHa Ha LITETY MojeArHLa O KOM je peu. Mako notpeba ga ce ncnpase cyacke
rpeLuKe, y Haueny, MoXe NpefcTaB/baTyi IEMMTVMHY Pa3for, Ta rpeLlka ce He CMe Npous-
BOJbHO MCMPAaB/baT U Y CBAKOM CJly4ajy OpraHu BfiacTu MOpajy, KONMKo je rog 1o moryhe,
YCMOCTaBUTY NPaBUUYHY paBHOTEXY M3Mehy nHTepeca nojeauHua 1 notpebe ga ce obe-
36eau BarbaHo cnposohere npasge (Magomedov and Others v. Russia, cT. 94-95, y KoM ce
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Paanno O Npuxeataky Kanbu I/I3jaBJ'beHI/IX Mo UCTEKY »anbeHor POKa y KOpUCT BNnacTu,
6e3 KaKBOI BaJ/baHOI OCHOBaA 3a TO).

b. Y3ajamHO npu3Hambe 1 n3BpLLEHEe Npecyaa Koje Ccy AOHeNN NHOCTPaHW CyaoBu Un
CynoBW y Apyrnum 3emrbama EBponcke yHuje

Cyn je younmo pa npusHambe M M3BpLUEHE Yy HEeKOj ApXKaBuW npecyae AOHeTe y ApYyroj
[PXaBU NpefcTaB/ba CPefCTBO 3a 0be3behrBarbe NpaBHE CUTYPHOCTU Y MeHyHapogHUM
opHocuma n3mehy npusaTHUX cTpaHaka (Ates Mimarlik Miihendislik A.S. v. Turkey, cTaB 46).
CBaKo KO MMa MpaBHM MHTEPEC 3a NpU3Hakbe HeKe CTpaHe npecyse Mopa 6utn y moryh-
HOCTU Aa noaHece 3axTeB y Tom cmuchy (Selin Asli Oztiirk v. Turkey, cT. 39-41, y Be3u ca npu-
3HarbeM pellerba O pa3Bofy M3[aTor Y MHOCTPaHCTBY).

Opnyka pa ce M3BpLWM Npecyfa CTPaHOr Cyaa (exequatur) Hyje y CKnagy ca 3axTeBuma 13
unaHa 6. cTaB 1. aKo je Ta npecyfa foHeTa 6e3 MoryRHOCTY Aa ce Ha by U3jaBu AefoTBOPHA
»anba 360r HeNPaBMYHOCTM MOCTYMNKa HEeHOr JOHOLLEHa Y 3eM/bU Y KOjOj je fJoHeTa 1
y 3eM/bM Y KOjOj je MOAHET 3axTeB 3a n3Bplene. Cyq yBek npumemsyje onwTe Hayeno aa
CyA KOju MPencnmTyje 3axTeB 3a NPU3Hame 1 U3BpLUeHe npecyae CTPaHor cyfaa He MoXe
fa ofobpw Taj 3axXTeB ako NPETXOAHO He cnpoBefe oapeheHe padme y cMmuciy npencnu-
TUBatba Te Npecyfe y CBeTNy rapaHuuja npaBuyHor cyhera; MHTeH3UTeT Tor NPencnuTy-
Barba MOXe [la Bapupa, 3aBUCHO of npupoge camor npeamerta (Pellegrini v. Italy, ctas 40).

Mpegmet Avotins v. Latvia [GC] ogHOCMO ce Ha M3BpLUEeHe OfyKe AOHeTe Y jefHOj Apy-
roj gp»asu ynaHuuun EBponcke yHuje. Mpakca Cyga y Be3n ca NpeTnocTaBkoM jefiHaKe
3alITUTE OCHOBHUX MpaBa YHyTap EBponcke yHuje (wTo je mo3HaTto u Kao ,bocopcka
Upelutociuaska”) NpBu NyT je NPUMeeHa Ha MeXaHM3Me y3ajaMHOr Mpr3Hakba 3acHo-
BaHe Ha Hauyesly y3ajaMHor noeepera usmehy gpkasa unaHuua EBponcke yHuje. MNpegmet
Ce OQHOCMO Ha M3BpLLEHE Npecyde y JIeTOHMjK Koja je foHeTa Y Apyroj apxasu (Kunap)
y oAcycTBy Ay»HuKa. Cyq je yTBpAMO OMLWTa Hayena y Be3n ¢ TUM NuUTakbem U HaBeo je
OKOJIHOCTM Y KojMa 61 ce Ta npeTnoctaBka Morna nobujati (HapounTto BUan cT. 115-
117). Npumeryjyhn Ta Havena, Cya Huje yTBpAMO Aa je 3aWTiTa OCHOBHUX MpaBa buna
TaKo oumnrneHo HeloBOSbHA fia 61 Morna fa nobuje NpeTnocTaBKy jefHaKe 3awTuTte.'s’

187 Bopwmu 3a unaH 6. EBponcke KoOHBeHLMje 3a 3aLlTUTY JbyACKMX NpaBa, CTp. 38-42.\



166 I AEO

HORNSBY V. GREEC

npepactaBka 6p. 18357/91, npecypa op 19. mapTta 1997. roguHe:
0 MpaBy Ha U3BpLUEHEe NPaBOCHAXXHNX CyACKUX oanyka. Cyq je y 0BOM ciyyajy n3jaBuo ga
ce ,u3BpLUeHEe npecyne 1o Kor cyga Mopa cMaTpaTy CacTaBHUM Aeniom cyhera y cBpxy
unaHa 6"

" 'ueHnuHo cTame

Oasup XopHcby n rha Aga AH XopHcby poheHu cy y Bennkoj bputanumju 1937. rognHe
opHocHo 1939. roanHe. OHK XMBe Ha ocTpBYy Popoc n oboje cy npodecopu eHrne-
cKor jesuka. NogHocuTerbka npepctaBke je 5. jyHa 1984. roguHe nogHena OpraHy 3a
CpeAHOLIKONCKO obpasoBare [oaekaHe3a Monby 3a v3faBare [03BOSEe Ja OCHYje
npuBaTHY LIKOMY 3a yuyekbe CTpaHMX je3mka Ha Popocy. Mehytum, obaselTeHa je Aa
npema Baxehem rpukom 3aKOHOAABCTBY OBakBa [j03BOJNla He MOXKe O6UTU U3aaTa CTpa-
HUM gpxasbaHuMa. Cya npasge EBponcke 3ajegHuue je 15. mapta 1988. roguHe goHeo
oAnyKy fAa je 3aKOHOAABCTBO y NuTakwy 6mno npoTrnBHO Yrosopy EBponcke 3ajegHuue.
JaHa 1. anpuna 1988. roguHe nogHocvoLmM NpeacTaBke Cy NMofHenu Be HoBe Monbe
Koje Cy opraHu HaanexHu 3a ob6nact obpasoBarba ofbvImn 13 NCTUX passfiora Kao 1 1984.
roauHe. NMogHocnoun npeacTaske cy 8. jyHa 1988. rognHe nogHenu ABa 3axTeBa Bpxos-
HOM ynpaBHOM CyZy Aa NMOHMILTK oanyke aupektopa OpraHa 3a cpefhOLLIKOSICKO 0bpa-
30Bame [logekaHesa. Y npecyam og 9. maja 1989. roanHe BpxoBHM ynpaBHU CYA je ycTa-
HOBWO, Y CKNnagy ca npecyaom EBponckor cyga npasfe, Aa ApXaB/baHU 3eMasba YnaHmua
EBponcke 3ajegHue of 1. jaHyapa 1981. roguHe BuiLe He MOry 6UTK CnpeYeHn a OCHYjy
NpuBaTHY LIKOY 3a CTPaHe je3uke y [pUKoj 360r Tora LWTO HUCY FPUYKM Ap»KaBibaHu. Moa-
Hocvoum npepacTaBke cy 8. aBrycta 1989. rognHe 6e3ycneluHo 3axTeBanu of OpraHa 3a
CpearOoLLKONICKO 0bpa3oBatbe fla MoCTyrne y CKnaay ca ofgslykom BpxoBHor ynpasHor cyfa
1 Ja UM r13pajy notpebHo ofobperbe. MaHa 28. mapTa 1990. roguHe nogHoCcMoLm npea-
CTaBKe nogHenu cy npueaTHy Ty0y npen KpnBnuHum cygom Ha Pogocy npotus anpek-
Topa cpenrer obpasoBarba U3 [lofeKaHe3a M CBAKOr JApYror O4roBOPHOI [pXaBHOI
cnyx6eHrKa. KprBrYHM cyf AOHEO je npecyay KOjoM je ogbuo OnTyKHWLY NogHoCunaLa
npepacTaBke, cMaTpajyhn Aa yak 1 ako ce NpPeTnocTaBy Aa je AUPEKTOP NOCTyrnao He3ako-
HUTO Kaja je ogbvo fa n3pa osnawhetbe, Huje yTBpHeHa Hamepa Tpa)keHa 3a efleMeHTe
npeameTHoOr KpuBMYHOT Aena. NMogHocuoun npefctaBke cy 14. HoBembpa 1990. roguHe
Tyxunnm OpraH 3a cpeiOLKONCKO 06pa3oBarbe npef npBocTeneHnm cyaom Pogoca Tpa-
xehu HakHagy MaTepujaniHe 1 HemaTepujanHe wreTe u n3rybrbeHe JO6UTK, KOju ce orna-
Cno HeHagnexxHum. MNogHenu cy apyry Tyx0y 3. jyna 1992. roguHe 3a HOBYaHO ObelLu-
Tehere npepn YnpasHum cyaom Popoca. Ha Buwe nmncama, Koje cy nogHocvouu npeg-
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CTaBKe 1 [UPEKTOpP 3a CpeArOLIKONCKO obpa3oBame Pogoca ynyTunm MUHUCTPY obpa-
30Batba, HICY AO6WUNN oAroBop. Y cKnady ca npeacefHNYKNM ykasom, 6p. 211/94 oa 10.
asrycta 1994. roguHe, gp>as/baHu EBponcke 3ajefHuLe CTeKnM Cy Npaso Aa OCHYjy npu-
BaTHY LUKOJY 3@ yyetbe CTPaHMX je3nKa nof yC10BOM Aa MNONOXKe UCMUT U3 FPYKOT je3nKa
n ncropuje. MuHncTap obpasoBatba je No3Bao AMPEKTOPa 3a CPefHOLLKONCKO 0bpa3o-
Barbe 20. okTobpa 1994. roavHe fa y CBeT/y YKa3a NMOHOBO Pa3MOTpM MOnby nNofHOCU-
naua npegcTaBke. [lupekTop je nogHocuourMa npeacTaBke nocnao GpoTokonumjy aekpeTa
1 No3Bao ux Aa npepy3mMy notpebHe Kopake. [laHa 7. pebpyapa 1996. rogrHe NOHOBO UM
je nncao n3paxasajyhin nsHeHahere LWITO joll YBEK HUCY MOMIOXMUIN UCMINT KOju je Tpe-
6ano na nonoxe fa 6w nobunu ogobperbe 3a OTBaparbe NPrBaTHE LKOJE U ApXKakbe npe-
faBama y hoj. ObaBecTno UX je fa je NPOTUB3aKOHUTO Aa HacTaBe Ja pafe Y NpuBaTHO]
wKonu (Koja mpunaga rpukom Ap>KaB/baHWHY) Npema pesieBaHTHOM HOBOM 3aKOHOAAaB-
CTBY 1 3aTpakMo je fja perynuily CBOjy CUTyauujy, ako »ene fa n3berHy nprvmeHy 3akoH-
CKUX Ka3HW.

MNpencraBka EBponckoj komncmj nogHeta je 7. jaHyapa 1990. roguHe, a ornaweHa je
npuxesambreomM 31. aBrycta 1994. roguHe. lNowTo NoKyLaj Npujates/bCKOr NopaBHaha
Huje ycneo, EBponcka Komucuja je 23. oktobpa 1995. rogmHe ycBojuna n3BeLLTaj y KOMe je
YCTaHOBWMA YNHEHNYHO CTake 1 13pa3una cTaB fAa je nopeheH unaH 6. ctas 1. KoHBeH-
unje. EBponcka komucuja je 11. geuem6bpa 1995. rogmHe nogHena cyiyyaj Ha pasmaTpare

EBpornickom cygy.

MNMopgHocmoum npeacTaBke Cy TBPAUM fa je oabujarbe ynpaBHUX opraHa Aa ce NnoBuHyjy
npecygama BpxosHor ynpasHor cyfa of 9. n 10. maja 1989. Kpwnio HnxoBo NpaBo Ha
[enoTBOPHY CYACKY 3alUTUTY HUXOBUX rpahaHCcKmx npaBa. [1o3rBanu cy ce Ha unaH 6. cTaB
1. KoHBeHUuje, Koju npeasuha:,Mpu yTBphHrBarby heroBux rpahaHckmnx npaea 1 obasesa
..., CBAKO VIMa NpaBo Ha NPaBMNYHO 1 jaBHO cacnyluake y pa3yMHOM POKY Of CTpaHe He3a-
BVICHOT 1 HEMPUCTPACHOT CyAa KOju je OCHOBaH 3akoHOM ... (cTaB 38).

Bnapa Huje nopekna Aa ce NocTynak Ha BpxoBHOM ynpaBHOM Cyly OAHOCKO Ha rpahaH-
CKa npaBa nogHocunaua npeacraBke y cmucay ynaHa 6. OHa je TBpguna fa je BpxoBHu
yrnpaBHU CyA NPeCcyano O TMM NpaBuMa y MOTMYHOCTM Y CKagy ca 3axTeBrMa U3 unaHa 6. u
[IOHeo AiBe nNpecyAe y KopUCT NoAHOCHaLA NPeAcTaBKe, Ynjy YNPaBHN OpraHn HACY OCNo-
paBanu m1xoB cagpaj. MehyTum, oHa je TBpamna da *anba nogHocunala npefcraBke
Huje noTnagana nog AeNIOKPYr YflaHa 6, Koju je rapaHTOBaO camMo NPaBUYHOCT ,cyhema”y
[IOCJIOBHOM CMKCY TOT 1M3Pa3a, TO jeCT caMo NocTynak BoheH npef cynom. NogHowerne
[Ba 3axTeBa NogHocuaaua npeacTaske of 8. asrycta 1989. roguHe v NponycTt ynpaBHUX
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opraHa ia oiroBOpe HUCY CTBOPUAN HOBM ,Crop” (,0cnopaBabe” y GpaHLyCKOM TEKCTY)
OKO HUXOBUX rpahaHckmx npaea. Kallkbere ynpaBHUX opraHa y Ucnyhasaky HaBefe-
HVX npecyna BpxoBHor ynpasHor cyaa 6uno je noTnyHo Apyraumje nutake of CYyACKor
yTBphMBama nocrojarma Tux npasa. /3BpLiere npecyna BpxoBHor ynpaBHoOr cyaa cna-
nano je y cbepy jaBHor npaBa, a nocebHo y ogHoce n3mehy cyfcke 1 ynpasHe BRacTu, anu
Ce HU MNOA KOjUM OKOJIHOCTUMA HI1je MOF/I0 cMaTpaTu Aa Cnaja y AeNIoKpYr YnaHa 6; Takas
3aKJ/byyaK Huje MOrao fa ce v3Befe Hu 13 dopmynaLmje TOor unaHa, na Yak HY U3 Hamepa
OHUX KOju cy caunHunun KoHseHuwjy. Ha Kpajy, Bnaga je ocnopuna aHanorujy Kojy je Komu-
Cuja NoByK/a y CBOM u3BelLTajy nsmehy cnyyaja Van de Hurk v. the Netherlands (npecyna
on 19. anpuna 1994, Cepuja A 6p. 288) 1 cnydyaja Hornsby. Y npBom ciyuajy, (3aKoHCKa)
oBnawhera KpyHe 3a genMMmMyHO 1nam NOTNYHO YKNarare AejcTaBa npecyae yuymHuna
je npaBunHy NprMeHy npaBae HYyXHOM. MehyTuM, y NOTomeM Cilyyajy ynpaBHW opraHiu,
MPOTMBHO 3aKOHY, HUCY NOCTYMNWAN Y CKNagy ca NPaBOCHAXHOM CYACKOM OAJTYKOM 1 Ha
TO 61 UX MOrNY NpUMopaTh BrNo Koju of 6POojHMX NPaBHUX JIEKOBa Koje Mpya rpuku
npaBHU cuctem (cTas 39).

Cypn noHaBsba [ja, MpemMa yCTa/beHoj CYACKOj MPpaKcK, unaH 6. ctaB 1. 0b6e3behyje cBakome
npaBo fja nofHece 610 KOju 3axTeB KOju Ce OAHOCU Ha Herosa rpabaHcka npaea 1 oba-
Be3e npen CyaoM wny TpubyHanom; Ha OBaj HauviH OfMYaBa ,MPABO Ha CYA', Of KOjuX
npaBo MPUCTyna, OAHOCHO MPaBO MOKpeTakba MOCTYNKa Npes CyfoBUMa Y rpahaHCcKm
CTBapuMa, NpeacTaB/ba jefaH acnekT (Bupetn npecygy Philis v. Greece op 27. aBrycta
1991, Cepuja A 6p. 209, cTp. 20, cTaB 59). MehyTtum, TO NpaBo 6uno 6u Nny3opHO Kaga
6V HaUMOHAaTHN NPaBHU CUCTEM ApPaBe YroBOPHULIE AOMYCTUO Aa NPaBHOCHaXHa, 06a-
Be3yjyha cyfcka ognyka octaHe HeBaxeha Ha LITeTy jeiHe cTpaHe. buno 61 Hesamncnneo
Za 6y unaH 6. ctaB 1. Tpebano geTarbHO Aa onulle NpoLeaypasHe rapaHumje Koje ce aajy
CTpaHKama - MoCTYMUU KOjUu Cy NMOLWTEHU, jaBHU U eKCNeAUTUBHY - 63 3aluTiTe NpUmMeHe
CYACKMX OfNYKa; fia Ce unaH 6 Tymauu Kao fla ce OQHOCK UCKIbYYrBO Ha NPUCTYN cyay 1
Bohere nocTynka BepoBaTHO OV JOBENO A0 CUTyaluja HeCMOjMBUX Ca Hauyeslom Blaja-
BMHe NpaBa Koje Cy ce Ap»KaBe yroBopHuLle obasesane aa he nowtosatun Kaga cy patuou-
koBane KoHseHUWjy (Buan, mutatis mutandis, Golder v. the United Kingdom npecypna op 21.
¢bebpyapa 1975. rognHe, Cepuja A 6p. 18, cTp. 16-18, cT. 34-36). M3BpLueHe Npecyae Kojy
je poHeo 6UNoO Koju Cya Mopa Ce CTora CMaTpaTh cacTaBHUM fenom ,cybera” y cmucny
unaHa 6; wrasuwe, Cya je Beh NpunxBaTio 0BO Haueno y npeMeTrMa Koju ce TuJy Ay>KuHe
Tpajatba nocTynka (Bugw npecyge Di Pede v. Italy v Zappia v. Italy og 26. centembpa 1996,
M3BewTaju o npecyaama v opgnykama 1996-1V, ctp. 1383-1384, cT. 20-24 n cTp. 1410-1411,
cT. 16-20) (cTaB 40).

loprea Havena cy jow of Beher 3Hauaja y KOHTEKCTY YNpaBHOT MOCTYrKa KOju ce 0gHOCK
Ha crnop uuju je mMcxof npecydaH 3a rpahaHcka npaBa cTpaHke. [MogHocehun 3axTeB
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33 CYACKMM NpencnuTUBarbeM HajBMLLIEM YMPABHOM CyAy AprkaBe, CTPaHKa TpaXku He
CaMo MoHKLWTaBatbe nobujaHe ofnyke Beh 1, Npe cBera, yknarare HEHNX AejcTaBa.
,D,EJ'IOTBOpHa 3alTUTa CTPaHKe Y TaKBOM MOCTYMNKY U obHaB/barbe 3aKOHUTOCTU npetno-
CTaBJbajy 06aBe3y ynpaBHUX OpraHa fja ce NpuApPXaBajy npecyge Tor cyga. C Tum y Besu,
Cyn npumehyje fa ynpaBHW opraHu YnHe jeaaH efnemeHT ap»Kase Koja je nogpeheHa Bna-
[ABVIHU MPaBa 1 Aa Ce HUXOBU UHTEpeCK y CKilaay C TM noayAapajy ca notpebom 3a npa-
BUNHMM cnipoBohetbem npasae. Kaga ynpaBHU opraHy ogbujy Unu He NocTynajy uim Yak
ofnaxy cnposoherbe npecyae, rapaHumje 13 usiaHa 6. Koje y»K1Ba CTpaHKa TOKOM CyAcKe
¢dase noctynka rybe cmucao (ctaB 41).

Cyn npumehyje pga je, HakoH npecyge Cyna npasfe EBponckux 3ajegHuua BpxoBHu
yrpaBHY CyA, NOHWLITNO [iBE OfNyKe KOjMa je AMpPEeKTop cpefrber obpasoBara oabmo
nogHocuoLe NpeacTaBKe - Camo Ha OCHOBY HUXOBOT APXKaBSbaHCTBa — Y Be3n ofobpetba
Koje cy Tpaxunnu. Kao pesynTtaT oBUx npecyga, NogHOCMOLM NpefcTaBKe Cy Tafa Moriu ga
OCTBape NpaBo Ha 3a[J0BOSberbEe CBOjUX 3aXTeBa; NOHaB/bajyhu ux 8. asrycta 1989. roguHe
OHV cy camo nogcehanu ynpasHe opraHe Ha HIXOBY 0b6aBe3y fja AoHeCY OfyKy Y cknagy
Ca 3aKOHCKUM NpaBuirnMa Yvja je noBpeaa foBesna Ao NOoHKWLWTaBarba nobujaHnx ognyka.
Wnak, opraHu cy ogrosopunu tek 20. oktobpa 1994. roguHe. Jogylue, nogHocMoum npea-
CTaBKe Cy MO ia MOAHECY A0AATHY TY»KOY 3a CYACKO NPencnuTuBarbe OBOT NoApasyme-
BaHOr ofbujarba NpemMa ynaHoBMMa 45. 1 46. npefcefHMYKOr aekpeTa 6p. 18/1989, ann
y okonHocTuMa cniyyaja Cyn cMaTpa i@ HUCY MO pasyMHO Aa ouekyjy Aa he um Takas
NpaBHW NIeK AOHETN pe3ynTaT Koju Cy Tpaxunu (cTas 42).

Cyn pasyme 3abpMHYTOCT HaLMOHaNHUX OpraHa fAa, HakoH rope MomeHyTuX npecypa
BpxoBHOr ynpaBHOr cyfa, perynuily oCHUBake U paj NPUBATHMX LIKOJMA Ha HAauuH Koju
je y cknapy ca mehyHapoaHum obaBe3ama 3emMsbe 1 UCTOBPEMEHO CpavyHaT fia obe3bean
KBanuTeT faTux ynyTtcTasa. LTaBuiwe, ncnpaBHO je 1 TauHo Aa 6u opraHu Tpebano Aa
UMajy pa3ymHO Bpeme fia ofabepy HajnorofiHmja cpefcTBa 3a cripoBoherbe npeamMeTHIX
npecypa (ctas 43).

MehyTtum, og 15. mapTa 1988. roguHe, Kaga je Cyn npasae EBponckux 3ajegHuua fjoHeo
npecygy, 1y ceakom cnydajy og 9. n 10. maja 1989. roanHe, Kaga je BpxoBHU ynpasBHu
Cyn [OHeo npecyfy o TyK6ama nofHocuiaLa NpeacTaBke, 4O YCBajatba NpefcefHUYKOr
fekpeta 6p. 211/1994, 10. aBrycta 1994. rognHe, rpyko 3aKOHOLABCTBO Ha CHa3u Huje
npensuhano HYKakee nocebHe ycnoBe 3a pXKaBrbaHe Ap»KaBa unaHuua EBponcke 3ajea-
HULe KOoju Cy enenn ia OTBOpe npuBaTHe WwkKose y [pukoj, ocum ycnoa ogpeheHux v 3a
rpuke ApxaB/baHe, OQHOCHO NOCeAOBara YHNBEP3UTETCKE ANMIOME, KOjU CY MOJHOCU-
ouyn npencraBke ncnywasanu. LTasuwe, He YMHK ce fa Cy ce NOAHOCUOLM NpefCTaBKe
OQpEeKV CBOT Unba Ja OTBOPe MPUBATHY LWKONY; Kaga cy 3. jyna 1992. rognHe nogHenun
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TYX0y YnpaBHOM cyfly Ha Pofocy 1 TpaXkuny HakHaZly He caMmo LUTeTe 3a Kojy Cy TBpAWIn
na cy je npetpnenu, Beh v n3rybrbeHe obutn (ctas 44).

Cy3aopxaBajyhn ce Buwe of neT roAvHa of Npeay3vMarba HEOMXOAHUX Mepa paauv
ycknahuBara ca MpaBHOCHaXHOM, U3BPLUHOM CYACKOM OAJTYKOM Yy OBOM CJTyuajy, FpUKm
opraHu cy nuwunu oppenbe unaHa 6. ctaB 1. KoHBeHUuje KopucHor fejcTBa. CxogHO
TOMe, JOLUNIO je [0 KpLUera Tor unaHa (ctas 45).

M3 HaBepeHnx pa3nora, Cya opbuja npenmmmnHapHy Npurosop Bnage v ga je unaH 6. ctas
1. KoHBeHLMje NpMeuB y Criyyajy 1 fia je NpeKpLueH.

BURDOV V. RUSSIA

npepgcraBka 6p. 59498/00, npecyaa oA 7. Maja 2002. roauHe:
O HefoCTaTKy AprKaBHMX CPefCcTaBa, LWTO HUMje Ba/baH OCHOB 3a HEM3BpLUEHEe U Kallhbere
ApXKaBe Yy 3BpLUeHY npecyae.

" Hubennuno cTarbe

BojHu opraHu cy 1. okTobpa 1986. rognHe nNo3Bany NOAHOCKOLA NPefCTaBKe Aa yuyecTsyje
Yy XUTHUM ornepaLunjama Ha MecTy KatacTpode y HykneapHoj enekTpaHu YepHobusb. lMNog-
Hocunau npefcTaBke 610 je aHraxxoBaH y onepauujama o 11. jaHyapa 1987. rogmHe n 6vo
je n3noxeH BennKkoj Ao3u pagujauunje. HakoH ctpyyHor mulsbersa 1991. roguHe, Koje je
YyTBPAUIO Be3y n3mehy noluer 3ipaBCTBEHOr CTaka NoAHOCUOLA NPeACcTaBKe U Herosor
yvewha y yepHobusbckum gorabajuma, nofgHocuoLy npeacTaske je focyheHa HakHaza.

MopHocunay npepacTaske je 1997. rognHe NokpeHyo nocTtynak npotms Crnyx6e counjan-
Hor ocurypama Laxtnja jep HakHaga Huje mcnnaheHa. [aHa 3. mapTa 1997. roguHe,
lpagckn cyn y Waxtujy npecyamo je y KOpucT nogHocuoua npefctaBke v AOAENNO My
23.786.567 pyckux pybampa (PYP) npeocTtane HakHafie 1 jegHake cyme y OGNMKY KasHe
[U3HOC je Ha3HaueH 6e3 063upa Ha feHoMUHauwWjy 13 1998. roguHe. Y cknagy ca npea-
cegHNYKOM ypeabom ,0 moanduKaLmjy HOMUHaNHe BPeLHOCTU pycKe BanyTe W CTaH-
Jappa BpenHocTn” of 4. aBrycTa 1997. roguHe, 1.000,,cTapux” py6arba noctasno je 1,HoBa”
pybrba of 1. jaHyapa 1998. roguHe]. laHa 9. anpuna 1999. roguHe, Cny»6a cyackor nssp-
wuTterba y LaxTnjy nokpeHyna je M3BpLUHM NOCTYMNaK pagu HamnnaTte KasHe gocyheHe 3.
mMapta 1997. roguHe.

MNMopgHocmnay npefcTaske je 1999. roauHe nogHeo Tyx6y npoTre Cnyx6e coumjanHor ocu-
rypama fia ocrnopu CMarbere U3HOCa MeceyHe 1cnnaTe 1 fa noBpaTty HemcnnaheHy Hak-
Hagy. [laHa 21. maja 1999. roguHe, Mpaacku cyq y LaxTunjy BpaTho je npBOOGUTHM M3HOC HaK-
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Hage 1 Hanoxwuno Cnyx6m coLmnjanHor ocuryparba a BpLIv MeceyHe ucnnarte HagokHage
y usHocy op 3.011,36 PYP ca HakHagHOM nHaekcaumjom. Cyq je Takohe Hanoxuno ncnnaty
Hen3MVpPEeHVX HOBYaHUX CPeCTaBa y YKYNHOM n3Hocy of 8.752,65 PYP. Cny:x6a n3spLun-
Tesba WaxTtuja nokpeHyna je 30. aBrycta 1999. roanHe NoCTynak 3a U3BpLUEHe Npecyae of
21. maja 1999. Cny:x6a nsspLumTterba Laxtrja obaBectuna je 16. centembpa 1999. nogHo-
cmoua npeacTaBKe [a, Mako je NOCTynak 3a n3spliene npecyge of 3. mapta 1997. roguHe
y TOKY, NcnnaTte nogHOCKOLY NpeacTaBke He Mory 6uTr n3splieHe jep Crnyxx6a couujan-
HOI ocurypatba Huje pacrnonarana JoBOSbHUM GUHAHCUJCKMM CpefiCcTBUMA.

DNaHa 7. oktobpa 1999. roauHe, POCTOBCKO pervoHanHo oferbere 3a npaBocyhe obase-
CTWNO je NoAHOCUOLA NPefCTaBKe Aia ce ABE MPecyAe He MOTY U3BPLUUTY, jep Ty>KeHU Huje
MMao [OBOJBbHO CcpefcTaBa. HakoH Xanbe nogHocroLa NpeacTaBke Ha HEM3BPLUEHE Mpe-
cyma, 12. HoBembpa 1999. roguHe Tyxunay, Laxtnja obaBecTrio je nogHocmoua npeg-
CTaBKe fja cnyx6a U3BpLUUTESba CNPOBOAY YCNOCTaB/beHM NOCTYNAK M3BpLUEHa, anv Aa
je oH oHemoryheH HepoCcTaTKOM GUHAHCUJCKMX CpeficTaBa Ty»KeHor. PernoHanHo MyuHm-
cTapcTBO Npasge PoctoBa 22. geuembpa 1999. roarHe 06aBecTUO je NogHOCKOLa Npes-
CTaBKe Ja Cy CpefcTBa 3a UCnnaTy KomreHsauuje 3a YepHobusb foaerbeHa U3 caBesHor
6yiieta n aa he ce ncnnata M3BpLWKTY No Npujemy oarosapajyher npeHoca og MuHucrap-
cTBa PuHaHcuja. JaHa 26. jaHyapa 2000. rogrHe POCTOBCKO pervmoHanHo TYXWIallTBO
06aBecTWNO je NogHOCKOLA NpeAcTaBKe ia Ce HEU3BPLLEHE HE MOXKE HM Ha KOjuU HauuH
npunucaty Cnyxou n3spmnTerba 1 aga he gyrosu 6utn HannaheHn ym ce M3BpLLe Oaro-
Bapajyha n3pgBajarba 13 caBesHor OyLieTa. POCTOBCKO perMoHasHoO MUHUCTAapPCTBO NpaBae
ob6aBecTnno je 22. mapta 2000. roguHe nogHocKoLa NpeacTaBke da he ce KomneHsauumja
3a KpTBe YepHobwba drHaHCMpaTn 13 caBesHor byiieta. Cnyxxba nssplumntesba Waxtuja
obaBecTuna je nogHocroua npeactaske 11. anpuna 2000. roguHe fa je Hemoryhe 13Bp-
LUINTW Npecyfe Y heroBy KOPUCT, jep MnMHNCTapCcTBO paja v coumjanHor pa3soja Poctos-
cKe 0651acTu He pacnosaxe AOBO/bHUM GUMHAHCUCKUM CpeacTBMMA.

Tyxunnay Waxtwja je, 16. maja 2000. rogunHe, 06aBeCTO NOSHOCKOLA NPeACTaBKe [, Mako
je Cnyxb6a coumjanHor ocuryparba npepayvyHana U3HOC HakHaae Koja ce ayryje nogHocu-
ouy nNpefcTaBke y cknagy ca npecygom of 21. maja 1999. rogumHe, ncnnate HACY U3BpLUeHe
360r HefocTaTKa cpepcTaBa. Mpagcku cya y Laxtujy Hanoxwo je 9. mapta 2000. roavHe
MHAeKcaunjy nsHoca kasHe gocyheHe 3. mapTa 1997. roanHe, Koja jow yBek Huje nnaheHa
nogHocuouy npeacTaske. M3gata je foaaTHa M3BpLUHA MCNpaBa Ha 3HoC of 44.095,37 PYP.

HakoH opnyke MwuHucTapctBa ¢uHaHcuja, 5. mapTta 2001. rognHe Cnyxba couwmjan-
Hor ocurypama LaxTuja nnatnna je nogHoCKoLYy 3axTeBa HEM3MUPEHUN AYT Yy U3HOCY Of,
113.040,38 PYP. MNpema nHdopmaLmjama Koje je cnyxba coumjanHor ocurypama focTa-
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Buna 11. pebpyapa 2002. rogrHe, HakHaga Koja ce ncnnahyje nogHocKoLy NpeacTaBKe 3a
nepuog nmehy anpuna 2001. n jyHa 2002. rogunHe npoterbeHa je Ha 2.500 PYP meceuHo.

Cnyuaj je nokpeHyT no npeactasum npotrs Pycke QOenepauuje Kojy je nogHeo Cyay, Ha
OCHOBY unaHa 34. KoHBeHLMje 3a 3aWTuUTy JbyACKNX NpaBa U OCHOBHUX c/lobofa, pycku
LpXaBsbaHuH, . AHatonnj TuxoHoBmY byppos. MopHocunay npepctaBke je noce6Ho
TBPAWO Aa je Heu3BpLlUeHe NMPaBOCHAXHUX Mpecyda Yy HeroBy KOPUCT HeCrojuBo ca
KoHBeHUumjoMm.

Cypn noHaB/ba Aa unaH 6. ctaB 1. 06e3behyje cBakom nmuy npaBo Aa nogHece 610 Koju
3axTeB KOju ce ofHOCK Ha tberoBa rpahaHcka npasa 1 obaBese npep CyfoM; Ha OBaj
HauyMH OH onnyaea,npaBo Ha Cyd’, 0f KOjuX NpaBo NPMUCTyna, OAHOCHO NPaBO NOKpeTaHa
nocTynKa npea cynoBuma y rpahaHcKum cTBaprmMa, NpeacTaBba jeaaH acnekt. MehyTum,
TO NpaBo 6u 61O MNY30pPHO Kafla 61 HaLKOHaNHY NPaBHU CUCTEM pXKaBe YroBOpHNLIe
[103BOSIMO Ja NpaBHOCHaXHa, o6aBe3yjyha cyacka ofnyka octaHe HeBakeha Ha wTeTy
jenHe ctpaHe. buno 6y He3aMUCAMBO Aa YnaH 6. cTaB 1. feTarbHO onuLe npoueaypasHe
rapaHuumje Koje ce Aajy CTpaHKama - NOCTYNUW KOju Cy NPaBUYHK, jaBHU 1 eKCNeAUTUBHU
- 6e3 3aluTMTe NPUMeHe CyACKUX OAJYKa; Aia Ce unaH 6. TyMaun Kao fa ce Of4HOCU UCKIbY-
UMBO Ha NMPUCTYN cyay 1 Bohere NocTyrnKa, BepoBaTHO 61 fOBENO A0 cMTyaLnja Hecrnoju-
BMX Ca NPUHLMMOM BnajlaBUHe Npasa Koju Cy ce AprkaBe yroBopHuLe obasesane fa he
nowToBaTu Kaga cy patudukosane KoHseHUMjy. M3Bpluere npecyae 6uno Kor cyaa mopa
ce CcTora cMaTpaTy cacTaBHUM genom ,cyhema” y cBpxy unaHa 6. (Bugn Hornsby v. Greece,
npecypna og 19. mapta 1997, M3sewwTaju 1997-1l, ctp. 510, ctas 40) (cTas 34).

JpxaBHM opraH He MOXe [ja HaBe[e HefoCTaTak CpeAcTaBa Kao U3roBOp 3a Hencnyka-
Barbe cyfckor gyra. [loaylwe, oanaratbe U3BpLUeHa Npecyae MoXe 6UTU OnpaBhaHoO Y
onpeheHum okonHocTMa. MehyTnMm, Kalkere He MoXe 6UTK TaKBO Aia HapyLUW CYLUTUHY
npagea 3awTnheHor unaHom 6. ctas 1. (Bugetn Immobiliare Saffi v. Italy [GC], 6p. 22774/93,
CT. 74, ECHR 1999-V). Y oBOM cnyuajy, Huje Tpebano cnpeunTy nogHOCUOUA NpeacTaBke
[la CTeKHe KOpUCTM 13 yCneLlHe NapHuLe, Koja ce ofHOCMMa Ha HakHaAy LITeTe MO heroBo
34paB/be NPOy3pOoKoBaHe obaBe3HVM yyewhem y XUTHOj ornepaLunjy, Ha OCHOBY HaBOLHUX
durHaHcmjcknx notewkoha Koje je apaBa nmana (ctaB 35).

Cyn npumehyje pa cy oanyke lpaackor cyga y LaxTtujy og 3. mapTa 1997, 21. maja 1999. 1
9. mapTa 2000. ocTane Hem3BpLUEHe Y LLieNnoCT! Nan AefIMMUYHO Hajmare fo 5. mapTa 2001.
roguHe, kaga je MmHucrtapcTBo drHaHCmja AoHeNo ofyKy o nnahary LenokymnHor ayra
nogHocuouy npegctaske. Cyn Takohe npumehyje pa je nocnenmwm nsHoc ucnnaheH Tek
HaKOH LUITO je npeacTaBka npocnehexa Bnagwu (ctas 36).
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Heycnexom fa rogvHama npegy3my rnoTpebHe mMepe Kako 6v ce mcrowToBane npas-
HOCHa)He CyACKe ofJlyKe y OBOM Cilyuajy, PYCK/ OpraHu cy nmwunu ogpenbe unaHa 6.
cTaB 1. KopucHor aejcTea (cTaB 37).

CxopHo ToMe, IOLLSIO je A0 Kplleha unaHa 6. cTaB 1. KoHBeHuuje (cTaB 38).

W3 HaBepHUx pasnora Cya jegHornacHo npecybhyje fa je 4OWNO [0 Kpluera unaHa 6. cTaB
1. KoHBeHUuje.

YURIY NIKOLAYEVICH IVANOV V. UKRAINA
npepcTaBka 6p. 40450/04, npecypa o 15. okto6pa 2009. roguHe

" HueHnuHo cTambe

MNMopgHocmnay npepctaBke je poheH 1957. roguHe u xmBn y Mocksu. Y okTobpy 2000.
roguHe nogHocunay nNpefcraBke ce MOBYKAo U3 YKpajuHCKe BOjcKe. VIMao je npaBo Ha
naywanHy neHsujy u HakHagy 3a yHubopmy, anvm My ucnnate HUCY M3BpLUEHE MPUIn-
KOM neH3noHucama. Y jyny 2001. roguHe nogHocunal, NnpeacTaBKe je MOKPeHYyo MOCTy-
nak npeg PernoHanHum BojHUM cyfom y Yepkacm npotus BojHe jeguHuue A-1575, Tpa-
xehu ncnnaty gyra. Cyg je 22. asrycta 2001. roguHe ofgobpuro Heros 3axTeB Y LEenocTu 1
Has0XMo BOjHOj jeanHuLM ga my ncnnatn 1.449,36 ykpajuHckux rpusHm (YAX) 1 Kao Hak-
Hazy 3a yHudopmy, 2.512.502 YAX 3aoctanux neHsuja 1 513 YAX kao HafloKHagy 3a cya-
cKe TpolukoBe. Mpecyfa cyaa nocTana je NpaBOCHAaXHA 1 M3BPLUHa 22. centembpa 2001.
roavHe. HeoppeheHor gatyma nogHocunay npegctaBke je npyumuno 2.512,504 YAX. OcTa-
TaK HakHaZle ocTao je HeucnnaheH. M3BpLwHM nocTynak y Be3u ca npecygom of 22. aBry-
cta 2001. rogmHe 3anoyeo je 24. jaHyapa 2002. roguHe. TOKOM TOr NMOCTYMKa M3BPLUM-
Tesby cy obaBecTnnn nogHocMoLa NpeAcTaBKe Aa Cy 3aMp3HYNM 6aHKapcKe pauvyHe gyx-
HMKa, MAaKo Ha TUM payyHMMa HUCYy npoHaheHa cpeacTtaa. Y nmcmy og 12. Hosembpa 2002.
roguHe MuHrcTapcTBO oabpaHe 06aBeCcTUNO je MOAHOCUOLA NPEACTaBKe Aa CY 3aKOHCKe
onpenbe Koje My Aajy NpaBo Ha HakHagy 3a yHubopmy cycrneHfoBaHe U fia He NocToje
OylleTCKa 13Bajatba 3a Takea nnahama. [laHa 5. maja 2003. roaviHe BojHa jeauHMLA QyX-
HuKa je pacdopmupaHa n BojHa jegmHunua A-0680 nocTana je eH HacnegHuK. Y nucmy
of 6. anpuna 2004. rogmHe M3BpLIUTE/bY Cy 0b6aBeCcTUNM NOoAHOCUOLA NpefcTaBke Aa
NoTOHa BOjHA jeAMHMLA HUje nMarna HOBLUa Aa UCniaTtv Ayr NogHOCKMOoLUY npefcTaBke y
cKnagy ca npecyaom of 22. aBrycta 2001. rogunHe. Takohe cy HanomeHynu Aa je NpuHyaHa
npofjaja MMOBUHe Koja Npunaja BojHUM jefuHMLamMa 3abpareHa 3akoHoM. lNpecyna of
22. aBrycta 2001. ocTaje genMMNYHO HeN3BpLLEHa.
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MogHocunay npeactaske je 2002. roguHe nogHeo OKpy»kHOM cyay JlewnHckn y Knposo-
rpagy (Cyg JNlerwrHcKm) TyO0y NpoTMB N3BpLUMTESba, HaBogehy fa npecyna of 22. aBrycTa
2001. roguHe Huje usBpLueHa 36o0r wuxose Kpueuue. Cya je 3. geuembpa 2002. rogvHe
YyTBPAMO Aa W3BPLUMTE/bM HUCY Mpeny3env noTpebHe Mepe 3a U3BpLUEHE Npecyae Y
KOPUCT NogHOCKMOLa NpefCcTaBKe Y HaNoXMO UM a MAeHTUOUKY]Y 1 3aMp3HY BaHKapcKe
pauyyHe BOjHe jeivHMLE AY>KHMKA, KaKo 61 3anneHuny HOBaL, PacrooXmnB Ha TUM pady-
Huma. MNpema nogHocMoLy NpeacTaBKe, 3BPLUNTE/bI HUCY NOLITOBANW Npecyny CyAa of
3. neuembpa 2002. roguHe. OH je 20. maja 2003. roauHe NogHeo Ty0y NCTOM Cyfy NpOTUB
n3BpLINTESbA, Tpaxehn HakHagy 3a MaTepujanHy 1 HemaTepujanHy wTeTy. faHa 29. jyna
2003. roauHe, 3axTeB NogHOCMOLA NPeAcTaBKe AeNUMNYHO je ofobpeH. Cya JlerUHCKN
je yTBpAMo fa je npecypa of 22. asrycta 2001. ocTtana Hem3BpLIeHa KPUBNLOM M3BPLLN-
Tesba 1 gogenno nogHocrouy npeactaske 1.500.361 YAX 3a HakHagy maTepujanHe wreTe
1 1.000 YAX 3a HemaTepujanHy wreTy. [pecyaga of 29. jyna 2003. noctana je npaBoCHaMHa
1 n3BpLLUHa 29. aBrycta 2003. roguHe. [aHa 25. debpyapa 2004. roanHe xanba nogHocu-
oLa npefcTaBKe NpoTMB npecyge of 29. jyna 2003. rogmHe ogbaveHa je Kao Hebnarospe-
MeHa. lNogHocunay npeacTaske je 3. mapTta 2004. rognHe nogHeo nucMmeHu 3axteB Cyay
JlerbMHCKM 3a M3faBarbe M3BPLUHON Hasora y Be3u ca npecynom og 29. jyna 2003. roguHe.
MNogHocunay npeacTaBke HUje NPUMNO NMUCMEHO peLlere HATK OQrOBOP Ha CBOj 3axTeB.
Mpecygna oa 29. jyna 2003. roguHe ocTaje Hem3BpLUeHa. TOKOM NOCTYMNKa NPOTUB U3BPLUIN-
Tesba, MOAHOCUOLY NpeAcTaBKe je Momarao M 3acTynao ra afBoKar.

Cnyuaj je NOKpeHYT No NpeAcTaBUM NPoTuB YKpajuHe Kojy je nogHeo Cyay Ha OCHOBY
unaHa 34. KoHBeHUMje 3a 3alITUTY JbyACKMX MPaBa M OCHOBHUX cnobofa pycKn Ap»KaBiba-
HUH, rocnoavH Jypuj Hukonajesny MBaHoB 13. centembpa 2004. roguHe.

Cyn noHaBsba fia 61 npaBo Ha cyp 3awTuheHo unaHom 6. 6uno uy3opHo Kaga 6m Haum-
OHaJIHM NPaBHU CUCTEM Jp»KaBe YrOBOPHMLE AOMYCTO Aa NPaBHOCHaXHa, obaBesyjyha
CyOCKa ofilyKa OCTaHe Her3BpLLUeHa Ha WTeTy jefHe cTpaHe (Buaetu Hornsby v. Greece, npe-
cypa o 19. mapta 1997, ctaB 40, M3BewTajn o npecyaama n ognykama 1997-11). lenotso-
paH NpUcTyn cygy yKibydyje NpaBo Ha U3BpLUeHe Cyfcke oaflyke 6e3 HenoTpebHor oasa-
rarba (Bugetn Immobiliare Saffi v. Italy [GC], 6p. 22774/93, cT1. 66, ECHR 1999-V) (cTaB 51).

Y UCTOM KOHTEKCTY, HemoryhHoCT nogHocuoua npeactaBke fa fobuje GnaroBpemeHo
n3BpLUeHe Npecyfe y CBOjy KOPUCT NpefcTaB/ba MeLIame Y NPaBo Ha MUPHO Y>KUBaHe
rnocefa, Kako je M3JIOKEHO Y MPBOj peyYeHMUU NpBor cTaBa uiaHa 1. MpoTtokona 6p. 1
(BMpeTun, n3mehy octanux npecepaHa, Voytenko, umtrpaHo rope, ctas 53) (cTtaB 52).
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HepasymHo ayro ognararbe n3Bpluera obasesyjyhe npecyge moxe ctora Kpwntn Kox-
BeHUujy (Bugetun Burdov v. Russia, 6p. 59498/00, ECHR 2002-l1l). PazymHOCT TakBOr ogJa-
rarba Tpeb6ano 6v yTBpanTY y3umajyh y 063up nocebHO CoXKeHOCT M3BPLUHOT MOCTYMKA,
nocTynarbe NogHOCKOLA NPeAcTaBKe 1 MNOCTyNake Haf/1IeXKHUX OpraHa, Kao U BUCKHY Y
npupody cyacke npecyne (Buan Raylyan v. Russia, 6p. 22000/03, ctas 31, npecyna og 15.
¢bebpyapa 2007). MNpu npoLeHn ONpaBAaHOCTY Kallkbeha Y N3BPLLEHY, MOPa Ce 06paTnTy
nakwa Ha To fa je Cyn yTBPAMO [a je Kallkbetbe o FOAMHY laHa Y YeTUpuy MeceLia y n3Bp-
Lery HOBYaHe npecyae NpoTrB Ap»KaBHOI opraHa npekomepHo (Bugmn Zubko and Others
v. Ukraine, 6p. 3955/04, 5622/04, 8538/04 n 11418/04, ctaB 70, ECHR 2006-VI) (cTaB 53).

Cyn marbe noHaB/ba fAa je obaBesa gp)kaBe Aa 06e36eaun a ce NPaBHOCHaXKHe OfnyKe
NPOTUB HEHNX OpraHa Unu eHTUTeTa uUnu npeayseha y BNaCHULITBY WKW MOA KOHTPO-
NOM [pXKaBe M3BpPLUABajy Y CKNagy ca rope NMomeHyTUm 3axTeBrMa KoHseHUuje (BuAn
Voytenko, untupaHo rope; Romashov v. Ukraine, 6p. 67534/01, npecyaa og 27. jyna 2004;
Dubenko v. Ukraine, 6p. 74221/01, npecyga og 11. jaHyapa 2005. u Kozachek v. Ukraine,
6p. 29508/04, npecyna of 7. peuembpa 2006). [lpkaBa He MOXKe ia HABOAWU HepoCTaTak
CpeAcTaBa Kao M3roBOP 3a HEMOLUTOBAHE NpPecyaa Koje Cy AoHeTe NPOTUB He WV eHTU-
TeTa UM KOMMaHMja y HheHOM BIaCHULLTBY UM MO HeHUM HagsopoMm (Buan Shmalko v.
Ukraine, 6p. 60750/00, cT. 44, npecypa og 20. jyna 2004). [ip><aBa je 0AroBopHa 3a U3Bp-
Lerbe NPaBHOCHAXHWX OAJTyKa ako Cy GaKTopK Koju OMeTajy nim 6110K1pajy hUXoBo NoT-
MyHO U NPaBOBPEMEHO M3BpPLLEHE MOJ Haf30pOM opraHa Brnactu (Buau Sokur v. Ukraine,
6p. 29439/02, npecypa of 26. anpwna 2005 v Kryshchuk v. Ukraine, 6p. 1811/06, npecyna
on 19. pebpyapa 2009) (cTaB 54).

Cyn npumehyje ga y oBom cnyyajy npecyna PermoHanHor BojHor cyna y Yepkacu og 22.
asrycta 2001. roguHe [0 caja Huje y NOTAYHOCTW CMpOBedeHa, Npu Yyemy je ognarame
HEHOr U3BpLUEeHa OKO ceflaM rofrHa n gecet meceun. lNMpecyna OKpyxHor cyfa JletbnH-
ckn opg 29. jyna 2003. ocTana je Hem3BpLUEHa OKO NeT rognHa v jedaHaecTt meceuu. Bna-
OVIHV MOAHeCLM He CafipXe HMKaKBO onpasfatbe 3a Tako 3HavajHa Kalltbetba Y U3BpLUeHy
npecypa y kopuct nogHocroua npeactaske. Cya npumehyje ga cy Kawmera HacTana
360r KoMbUHauuje BuLle GpakTopa, yKibyuyjyhin HeflocTaTak OyLIeTCKMX CpeacTaBa, Npory-
CTe N3BpLUNTE/ba U HeOCTaTKe y HaLMOHANMHOM 3aKOHO4ABCTBY, YC/eq yera 3a NogHoCu-
oLa 3axTeBa Huje nocTojana MoryhHocT Aa npecyfe 6yay U3BpLUEHe y Cilyyajy HefocTaTka
n3aBajarba OyLIeTCKUX cpefcTaBa 3a TakBe cepxe. Cya cmaTpa fa T daktopu HUCy 6unu
BaH KOHTpONe opraHa v cTora cmatpa fa je gpxasa y NOTANYHOCTU OArOBOPHA 3a TakBO
cTambe (cTaB 55).

Cyn npumehyje aa je yecTo Hanasmo Kpluera YnaHa 6. ctas 1. KoHBeHUuje 1 unaHa 1. Mpo-
ToKona 6p. 1y cnyyajeBrMa Koju nokpehy nuTarwa CIMYHA OHMMA MOKPEHYTVIM Y OBOM
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cnyyajy (Buawn, Ha npumep, Sinko v. Ukraine, 4504/04, ctas 17, npecyaa o 1. jyHa 2006. n
Kozachek, untupaHo rope, ctas 31). Y npegmeTy HeMa aprymeHara Koju 61 Mornv yseputm
Cyn fa foHece fpyraumjn 3ak/byyak (cTaB 56).

CxopHo Tome, Cyp yTBphyje Aa je aoLwno Ao nospepe unaHa 6. ctas 1. KoHBeHuuje 1 unaHa 1.
MpoTokona 6p. 1 360r Npoay*eHor Hen3BpLUeHa Npecyaa PervioHanHor BojHor cypa 'y Yep-
Kacu of 22. aBrycta 2001. roguHe n Okpy»Hor cyaa JlerwurHcku og 29. jyna 2003 (cTaB 57).

C 0631pom Ha ropre Hanase, Cyg He cmaTpa NoTpebHKM Aa ncnuta »anby nogHocmnoua
npefcTaBke Ha OCHOBY UCTUX ofpendu o Hensepluewy npecyge OKpyXHor cyfa JlerunH-
cku op 3. geuembpa 2002. roguHe, KOjOM je M3BPLUUTE/bMA HANOXEHO Aa npeay3my
nocebHe mepe ¢ LubeM 13BpLUeHa Npecyae of 22. arycta 2001. roguHe, jep ce Ta npe-
Cyfa ofgHOCMIIa CaMo Ha CJlyyajHy CTBap Koja je HacTasia TOKOM 13BpLUeHba Nocsiefe rnpe-
cyne (Bupetn Zhmak v. Ukraine, 6p. 36852/03, cTaB 21, npecyaa of 29. jyHa 2006) (cTaB 58).

W3 HaBefeHnx pasnora, Cyn jedHOrNacHo npornailasa NprYXBaT/bMBYM »Kanbe Ha OCHOBY
unaHa 6, ctaB 1 1 unaHa 13 KoHseHLuje 1 unaHa 1. MpoTtokona 6p. 1, a ocTaTak xanbm nog-
HOCMOLa NpefcTaBKe HeMPUXBaT/bUBMM U nNpecyhyje Aa je gowno o Kplweka ynaHa 6.
cTaB 1. KoHBeHuuje 1 ynaHa 1. MNpoTokona 6p. 1, kao n unaHa 13. KoHeeHUuje.
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Il AEO  NMOCEBHE OBNACTH 13 JOMEHA YITPABHOI CYCTBA

1. NpaBO Ha UMOBUHY

Ynau 1. MpoTokona 6p. 1 y3 KoHBeHLMjy 3a 3alUTUTY JbYACKNX NPaBa Nl OCHOBHUX
cno6opa

,C8ako ¢usuyKo u UpasHo auye uma dpago Ha HeOMeWIaHO YXUBarbe C80je UMOBUHE.
Huko He Moxe 6ulliu luwieH c8oje UMOBUHE, OCUM Y jasHOM UHIiepecy U {og yciosuma
dpegsubeHum 3aKOHOM U olwiium Hadyenuma mehyHapogHoi tpasa.

MpeltixogHe ogpegbe, MehyiuM, HU Ha KOju HA4YUH He yluuyy Ha Upaso gpxase ga tpu-
Merbyje 3aKoHe Koje cmailipa GolupebHUM ga bu peiynucana kopuwherbe UMoOBUHE y
cKknagy ¢ odwium uHiepecuma unu ga 6u obesbeguna Halnawly topesa unu gpyiux
gax6uHa unu KazHu."1%

1.1. Tlojam nmoBKHe

MmoBUHY unHe cBa cybjeKTBHa NpaBa Koja Npunagajy jefHoM nuLy 1 Koja ce Mory nmo-
BMHCKM M3pa3unTW, OJHOCHO Koja ce Mory npoueHuTu y Hosuy. CTBapHa npaBa YuHe
OCHOBY MMOBWHE, a Haj3HavajHuje je MPaBO CBOjMHE Ha NMOKPETHUM 1 HEMOKPETHUM CTBa-
puMma. be3 CcBOjMHCKMX NpaBa HEMa HY MMOBUHE, H MPOMETa, Teé Tako HW APYrnx CTBap-
HUX npaBa. MNojMOBU NMOBKHA 1 CBOjMHa YeCTo ce MeLlajy u novctosehyjy, a UMOBMHOM
Ce Ha3nBa CBe OHO LUTO JbyAu Noceayjy, Npasa, CTBApY U UHTepecH, OGHOCHO CBE OHO Ha
WITa MMajy NpPaBo ApXatba, Kopuwhera 1 pacnonarama. Y Tom cMUCy, MMOBUHa npea-
CTaB/ba WMPK NOjaM Of MojMa CBOjMHE, a HEKM ayTOpU Tymaye OBaj MHCTUTYT Kao K3y-

188 3aKkoH o paTudukaumju EBponcke KoHBeHUMje 3a 3alITUTY Jby[CKMX MpaBa U OCHOBHUX cCnobopa,
nsmereHe y cknapy ca [potokonom 6poj 11, MpoTokon y3 KoHBeHUMjy 3a 3alITUTY Jby[CKMX NpaBa U
OCHOBHUX cnobopa, MpoTokona 6poj 4 y3 KoHBeHLWjy 3a 3alITUTY Jby[CKUX NPaBa U OCHOBHUX cnobopaa
Kojum ce obe3behyjy n3secHa npasa 1 cnobofe Koju HUCY yKIbyueHn y KoHseHuwjy u Mpsu MpoTokon y3
by, MpoTokon 6poj 6 y3 KoHBEHUWjy 3a 3alUTUTY JbyACKMX NPaBa U OCHOBHYX Cl10604a O yKugakby CMpPTHe
KasHe, MpoTokon 6poj 7 y3 KoHBeHUWjy 3a 3alUTUTY SbyACKMX MpaBa 1 OCHOBHUX cnoboga, MpoTokon 6poj
12 y3 KoHBeHLMjy 3a 3alUTUTY JbyACKMX NPaBa 1 OCHOBHUX cnobopa v MpoTtokon 6poj 13 y3 KoHBeHUWjy 3a
3aLUTUTY JbY[ICKMX MpaBa 1 OCHOBHUX cllobofja 0 yKnaakby CMPTHeE Ka3He y CBIM OKONHOCTUMA, ,CityxbeHu
nucta CYr - MebyHapogHu yiosopwn” 6p. 9/03.
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3eTHO CNOXeH 36Up npaBa, oenalwhetrba, Mohn 1 NprBKAeryja MMaoLa npaea nNpema apy-
rum nuymma. CRoXeHoCT rnojma nmoBmuHe omoryhasa 3awTuTy 6pojHMX NpaBa Koja yYriHe
HbeHy CafpXMHy, NoYeB o NpaBa CBOjUHe 1 APYrMX CTBAPHMX NPaBa, 3aTM Npasa Koja ce
O[IHOCE HA VMHTENeKTyasIHO CTBApasallTBo, Ma CBe 40 HOBMX UMOBMHCKIMX NpaBa Koja ce
ofHoce Ha jobpa Koja NpeacTassbajy creunduuHy BpCTy CTBapy, Kao LUTO CY HOBaL, Xap-
Tuje ofl BPEAHOCTU, AEOHULIe UK Apyra fjobpa.'®

3awTrTa NpaBa Ha MMOBUHY 3aCTYM/beHa je 1 Y eBPOMNCKOM CUCTEMY 3aLUTUTE JbYACKUX
npaea. Mlako Huje obyxBaheHo OCHOBHKM TeKCTOM KOHBeHUMje, MpaBO Ha UMOBUHY Huje
M30CTaBJbEHO M3 KOpryca JbyAckux npaBa 3awTtuheHux KoHBeHUuMjoM. 3awtuta oBOr
npasa npeasuheHa je ogpenbama unaHa 1. NpoTtokona 6p. 1 y3 EBponcky KOHBeHLMjy O
JbYACKUM NPaBUMa, Koju je ycBojeH 1952. roguHe. NpoTtokon 6p. 1 cTynuo je Ha cHary fse
roavHe KacHuje 18. maja 1954. rognHe, nocne patndukalmje o CTpaHe feceT AprkaBa.
Oppenbe oBOr NPOTOKONA cacTaBHM Cy Aeo KoHBeHLuje 1 cBe oapenbe KoHBeHuUuje npu-
Membyjy ce y cknagy C TUM.

MpoToKkonom 6p. 1 yCNOCTaBIbEH je MHCTUTYLMOHANHN OKBUP 3a 3alITUTY MpaBa Ha MMo-
BUHY ¥ MO NPBY NYT Y UCTOPUjU CTBOPEH je GYHKLIMOHaNaH MexaHn3aM 3aluTrTe OBOT Jbyf-
CKOr npaBa Ha MehyHapoZHOM HUBOY.'*

EBponcku cyq 3a sbyacka npaea (Cya) je y npeamety Marckx v. Belgium'' (ctaB 63) npsu nyT
[IOHeo npecyqy Koja je y Be3n ca unaHom 1. [potokona 6p. 1 y3 KoHseHuujy. Mo3usajyhin
ce Ha npunpemy HaupTta, Cya je 3aKk/byuno fa TMMe WTO Npr3Haje Aa CBako MMa NpaBo Ha
MUPHO YXXMBabe MMOBUHe, unaH 1. MpoTokona 6p. 1y cylTUHK rapaHTyje dpago Ha umo-
suHy. To je jacaH yTucak Koju npousnasu n3 ynotpebe peum umosuHa n kopuwherbe umo-
suHe (ppaHu. biens, propriété, usage des biens). Takohe, Cyp je yTBpAMO Aa OBy KOHCTaTa-
LMjy HecymhrBO noTBphyje n npunpema HaupTa U3 Koje ce BUAM fa Cy TBOPLUM HaupTa
CTanHO rOBOPW/N O UMOBUHCKOM Upasy N Upasy Ha UMOBUHY Kako 61 onvcanu npegmer
HEKOSIMKO Y3aCTOMHUX HaupTa KOju Cy NPeTXOAWIN KacHuje ycBojeHoMm unany 1. MpoTo-
Kona 6p. 1. NMopep Tora, Cyx je KOHCTaTOBaO Aa NPaBO pacrnonarakba CBOjoM VIMOBUHOM
npeAcTas/ba TPAAMLNOHANHN U OCHOBHY acneKT NpaBa Ha MOBUHY.

WMako ce y unany 1. NMpoTtokona 6p. 1 rapaHTyje npuBaTHa UMOBUHA, oapeabe oBor unaHa
fajy ApxaBu Benuka osnawheray nornefy Heunjer npaea Ha MMOBUHY. Mlako ce dpursnuka

189 P. KoBaueBuh-Kywtpumosuh, M. Jlasuh, ¥YBop y rpahaHcko npaso, Huw 2008, ctp. 210-211.
190 [. Monosuh, Protecting property in European Human Rights Law, Utrecht 2009, cTp. 8.
191 Marckx v. Belgium, npenctaBka 6p. 6833/74, npecyfa o 13. 6. 1979.
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M MpaBHa NnUa WTWTE of NMPOU3BO/bHOI MeLlakba APXKABE Y HUXOBY UMOBWHY, UMAK je
opraHvMa jaBHe BNacTy OCTaB/bEHO LUMPOKO AUCKPELMOHO MOJbe Y BE3M Ca 3afMparbemM
y OBO MPaBo, NP YeMy Ce J03BO/baBa [Aa HEKO N1Le Byae NULEHO MMOBUHE Kaja je To Yy
jaBHOM MHTepecy, a, NCTO TaKo, Ap>KaBy Ce [03BO/baBa [la NPUMeHbYje 3aKOHe Koje cmaTpa
noTpebHNM Kako 61 06e36eauna Hannaty nopesa, ga>kbmHa n kasHu. MehyTum, ogpenbe
OBOr YjlaHa He rapaHTyjy NMpPaBUYHY U afleKBaTHY HaZlOKHagy yKonuko fohe po oaysu-
Matba UMOBVIHE Y OMNLITEM MHTEPECY.

OpHocK nojeguHaLia Koju Cy MCKIbYUMBO YrOBOPHE Npupoae He cnafajy y AoMeH unaHa 1.
MpoTokona 6p. 1. MehyTnm, npaBHM ogHOCK n3Mely nojegnHala Mory 6UuTi o yTuLaja Ha
nuTara MMOBUHE Koja ce pacnpabsba, Tako Aa Cya ncnuTyje cTeneH Tor yTuuaja 1 npose-
paBa [a Nu je 3aKOH JaTe [pXaBe CTBOPMO TakBY HejefHaKocT 1 omoryhuo aa ce jegHom
NLY NPOW3BOJbHO 1 HEMPABEAHO OAY3VIMa MMOBMHA Y KOPUCT Apyror nuua. Y ogpehe-
HM OKOJTHOCTMMa ApKaBa MoKe umaTtu obaBesy fja UHTEPBEHUILLE 1 Aa Ha Taj HAuWH pery-
nuLe NocTynare NprUBaTHUX Nuua. Y TOM CMUCITY, MOXe Ce 3aK/byuuTin fa ce oppepnbe
unaHa 1. MpoTokona 6p. 1 NpuMeryjy y CUTyaumju Kaga ce ApKaBa yMeLla y Heuuja nmo-
BMHCKa NpaBa Win Kaga To fgo3sonu Tpehem nuuy.'??

KoHuenT NMOBMHE PasnnMynToO je NOCTaB/beH y MPaBHUM CUCTEMMMA €BPOMNCKUX 3eMarba
ynaHuua Caseta EBpone, Koje cy nog jypucankumjom Cyaa n He nocToju jegHa aeduHu-
uuja Koja 6r Baxkuna y cBum fpxaBama. Hu KonseHuwmja, a H1 Cyq, HUCY Aanu jeAnHCTBEHY
npeuunsHy gedbrHULKjY NojMa MMOBKHa.

Y TekcTy ogpenaba unaHa 1. MpoTtokona 6p. 1y opurmHanHoj Bep3uju Ha EHINIECKOM je3nKy
KOpuCTe ce TepMUHM property 1 possessions, a y GpaHLyCKOM OpuUrnHany ynotpebrbeHu cy
TepMUHU propriété n biens. Carnepasajyhu npakcy Cyga koja ce ogHocu Ha unaH 1. Mpo-
TOKona 6p. 1 nocTaje pa3ym/b1BO 3aLUTO je M30CTano NpPeLmsHo AedrHNCae HaBeaeHNX
TepMIHa, O4HOCHO HUXOBOT cagp»aja 1 3awTo CyA Huje MOHYAMO jeAHy NOTNYHY Aedu-
Huuwjy. Cnegehun npyHUmMn ga npasa 3awTtnheHa KoHBeHLMjoM He Tpeba yCKO TyMaunTu,
Cyn je y CBOM TyMauekby CTBOPMO ayTOHOMHM KOHLIENT IMOBMHE He3aBrcaH of dopmyna-
Lyja Koje Cy 3acTyrn/beHe Y HalMOHaIHUM MpaBrMa.

192 A. lpruh, 3. Matara, M. JloHrap, A. BundaH, llpaso Ha umosuHy Upema Espolickoj KoH8eHYUjU O JbygCKUM
tpasuma, Boguy 3a UpumeHy Espolicke KoH8eHUuje 0 JbygckuM Upasuma u reHux dpoiiokona, Ctpasbyp
2007, cTp. 6.



184 Il IEO

CBoje CTaHOBNLUTE O MPUPOAY NMOBMHE Ha KOjy ce Mmucnn y unany 1. MpoTokona 6p. 1, Cyn
je n3Heo y npecyau Gasus Dosier und Férdertechnik GmbH v. Netherlands (ctaB 53):'%

,Cyn nogceha ga nojam ‘moBKHA" (bpaHu: biens) y unany 1. [lpoitiokona 6p. 1 uma ayitio-
HOMHO 3Ha4erbe Koje, CBaKaKo, Huje OipaHUYeHOo Ha Uocegosarbe huauyKux gobapa: usgecHa
gpyia Upasa u uHilliepecu Koju YuHe UMOBUHY, iakobe, Moiy ce cmallipaiiu "UMOBUHCKUM
dpasuma’ u ume "UMOBUHOM ', y CMUCJTy ose ogpegbe.”

1.1.1. Llunpera un cykaBakba nojMa uMoBuHe'**

Y npakcu Cyaa Mory ce 3ana3mTu fiBa TPeHAa y Be3y ca 06MMOM VIMOBUHE Kao ay TOHOMHOT
nojma. JegaH of mux y 0Baj Nojam ykibyuyje ogpeheHa gobpa unu nHtepece, oK apyru
UVHK YNPaBO CYNPOTHO - UCKI/byuyje oapeheHe KaTeropuje U3 nogpyyja 3allTrTe MNo OBOj
oppenom.'

1) Wwnperse nojma umosuHe - Cya cMaTpa fja NOCIOBHU 1 NPOPEeCUOoHanHN nHTepecu
ynase y nojam nmoBuHe. O Tome roBopu npecyga y cnyyajy Van Marle and Others v.
Netherlands.’® Mo goHoLIerY HOBUX NPOMKCA BE3aHUX 3a Npodecujy Kiburosoha y
XonaHauju HacTao je npobnem, jep Huje npuxsaheHo fa ce OHW PermcTpyjy Kao oB-
nawheHe krurosohe. Cya je 6uo MuLWbera fa cy oHW obarbajyhn cBojy genat-
HOCT roguHamMa CTBOPWIIV BEJIMKM KPYT KfMjeHaTa, WTO je N0 MHOTMMM acnekTuma
nonprvMuIo NPUpPoAY NPUBaTHOT NpaBa 1 NpefcTaBbano ogpeheHo maTepurjanHo
[o6po a camum TMM 1 UMOBUHY. U y npecyaw latridis v. Greece (ctaB 54)'*” Cyq je no-
CJIOBHE MHTEepece NoCcMaTpao Kao MMOBHHY U M3HEO MULLIbeHE fia KnnjeHTena 6uo-
CKoMa Kojy je mopgHocunal npeAcTaBke CTeKao TOKOM BpeMeHa, NpefcTaB/ba cpef-
CTBa, Tj. €0 MOCIOBHOr MHTepeca. M3 Tor pasnora nocetuoun 6rmockona y oBom
CNyyYajy MOry ce NocmaTpaTi Kao MaTepujanHo Jo6po, OAHOCHO NMOBUHA.

Cyn je Takohe cmaTpao Aa ce unaH 1. MpoTokona 6p. 1 NnpuMerbyje Ha MHTENeKTyanHy
cBojuHy. Y npeamety Melnychuk v. Ukraine (ogn.), Koju ce ogHOCKO Ha HAaBOOHO KpLUerbe

193 Gasus Dosier und Férdertechnik GmbH v. Netherlands, npepctaBka 6p. 15375/89, npecypna op 23. 2. 1995.

194 B. bewwpeswh, [l. Monosuh, M. Jleckosuky, T. MapuHkosuh, Ctyanja o npumeHn npakce EBponckor cyaa 3a
JbyACKa NpaBea y ynpasHum cnoposuma, PeCllA, 2018, ctp. 124-126.

195 [. Monosuh, Protecting Property in European Human Rights Law, Eleven International Publishing, Utrecht
2009, cTp. 17.

196 Van Marle and Others v. Netherlands, npefctaska 6p. 8685/79, npecyna op 26. 6. 1986.

197 latridis v. Greece, npefctaBka 6p. 31107/96, npecyaa op 25. 3. 1999.
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ayTOPCKKX NpaBa nogHocmoua npeacTtaske, Cyf je noHOBMO fAa je unaH 1. MNpoTokona 6p.
1 NpUMerbMB Ha MHTENEKTyanHy cBojuHy,'® a y npegmety Anheuser-Busch Inc v. Portugal
(cT. 46 1 72) pa po6HM XU NpeacTaB/ba ,UMOBUHY" y cMmcy unaHa 1. lNpoTtokona 6p. 1.'%°

MoTpakmBara 1 fyroBaka y Be3u ca UMOBUHOM MOpajy 6UT1 AOBOJbHO YCTaHOB/bEHa Aa
61 Mmorna 6uUTK N3BPLLMBA U TaKO Y»KMBana 3awTuTy unaHa 1. Npotokona 6p. 1. Cyx je 3ay-
3€0 CTaB fa ,MOBVHa" Mory fia 6yay ,noctojeha MMOBMHA" Unu cpeacTsa, YKibyuyjyhn y
oppeheHum pobpo gedrHUCaHMM CUTyaumjaMa, U noTpaxuearba. Y npeamety Ramadhi
and Others v. Albania (ctaB 67) HaBegeHo je cnepehe: ,[la 61 HeKo NOTpaxrBarbe MO0
[la ce cmaTpa ‘106poM’ Koje yxKMBa 3awTuTty unaHa 1. lNpoTtokona 6p. 1 KoHBeHUuje, nuLe
Koje MoAHOCK 3axXTeB MOpa Aia AOKaxKe Aa MOCTOju JOBO/baH OCHOB Yy AoMaheM npaBy, HNp.
[06pOo yCTaHOB/bEHA Cy[iCKa MpaKca HaLMOHaNHUX CyAoBa Koja To noTBphyje unu, ako je
[OHeTa, MPaBOCHa)XHa CyfcKa mpecyda y KOpucT nogHocuoua 3axTesa. Mog tmm ycno-
BVIMa, MOXeE [ia Ce NMPUMEHU Mojam NerMTMMHOr ouekuBata “2° Ha npumep, y npeamety
Stran Greek Refineries and Stratis Andreadis v. Greece (cTaB 62), apbuTpakHa oaJlyKa, KOjom
ce NoaHocMoLy NpefcTaBke foferbyje NpaBo Ha JocyheHr M3HOC NpeacTaBba, IMOBUHY
y cmucny unaHa 1. MNpoTtokona 6p. 1. Mako je npu3Hao da je oBO NpaBoO OMO3UBO, 3aTO

”

LITO Ce OAJNlyKa 1 Jarbe morna noHuwTntk, Cyh je y3eo y 063up Aa cy pefoBHU CyLoBU
Beh aBa nyTa 3ay3enu ctaB (y NpBOM CTEMEHY M MO »anbw) Aa Huje 610 OCHOBA 3a TO
noHuwTere. ! Takohe, Cya je y npeamety S.A. Dangeville v. France (ctaB 48) Hawao fa je
noTpaxueake npepyseha nogHocmoua nNpeacTaBKe y OfHOCY Ha APXKaBy 3a Nopes Ha
[opaTty BpeaHoCT Koju je nnaheH rpelukom 6mo Takee Npupoge Aa npeacTaBba 4OOpo u
TUMeE ,MMOBVHY" y CMUCITY NpBe pedeHuLe unaHa 1. MNMpoTokona 6p. 1.2

PauyHn y 6aHuM Takohe mMory y>KuBaTu 3alTuTy ynaHa 1. MNpoTtokona 6p. 1. Y npeamety
Suljagi¢ v. Bosnia and Herzegovina (cT. 35 n 36), Cyg je cmaTpao ga je nogHocunal npea-
CTaBKe, HaKOH LUTO je eNMOHOBAo CTPaHy BaslyTy Y NMOCIOBHOj 6aHLM, CTeKao NpaBo fa 'y
6110 KOM TPEHYTKY MOAWTHe CBOj JENO3UT 1 aKyMynMpaHy KamaTy Of NMoc/iioBHe baHKe
UNu of, ApKase y ciyyajy ,,oumnrnegHe MHCONBEHTHOCTU” UK cTevaja. MoTpaxmBare noa-
HocCuoLa NpeAcTaBKe NPeAcTaB/basio je,MMOBUHY" y cMrcily unaHa 1. MpoTokona 6p. 1.2

198 Melnychuk v. Ukraine, npeactaBka 6p. 28743/03, opiyka of 5. jyna 2005.

199 Anheuser-Busch Inc v. Portugal [GC], npefctaBka 6p. 73049/01, npecyaa og 11. 1. 2007.

200 Ramadhiand Others v. Albania, npepcTtaBka 6p. 38222/02, npecyga og 13. 11. 2007.

201 Stran Greek Refineries and Stratis Andreadis v. Greece, npefictaBka 6p. 13427/87, npecyna og 9. 12. 1994.
202 S.A. Dangeville v. France, npepcTtaBka 6p. 36677/97, npecyna of 16. 4. 2002.

203 Suljagic¢ v. Bosnia and Herzegovina, npepctaBka 6p. 27912/02, npecyaa og 3. 11.2009.
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2) CyxaBate nojma umosurHe - YnaH 1. MpoTokona 6p. 1 nprMetbyje ce caMmo Ha no-
cTojehy umoBuHY nuua. Y npeamety Gratzinger and Gratzingerova v. the Czech
Republic, (oan.), (cTaB 69) HaBefleHO je fia ce He MOXe cmaTpaTu ga 6yayhu npuxoaun
npeAcTaB/bajy ,MMOBUHY" YKONIMKO OHa Beh Huje 3apaheHa unu gedrHUTMBHO nna-
TBa. MehyTnm, Haga Aa ce CBOjUHCKO MPaBO Koje je 0flaBHO YralleHO MOXe OXKW-
BETV He MOXe fla Ce CcMaTpa ,MMOBMHOM’, @ UCTO BaXu 1 3@ YCNIOBHO MOTPaXkuBarbe
Koje je mpecTano ycne nponylutarba fia ce UCMyHU Taj ycnoB.2

MehyTum, y ofpeheHnm oKonHOCTMMa ,IEFTUMHO OYeKrBarbe” aa he ce pobuTn ,cpea-
cTBa” Takohe MoXe Aa yKuBa 3awTuTy YnaHa 1. MNpoTtokona 6p. 1. Y npegmety Kopecky v.
Slovakia HaBefieHO je fa Kajia je UMOBMHCKM MHTepeC y Npupoan NoTpaxkmBama, 3a mue
KOMe Taj MHTepecC npunaga Moxe ce cMatpaTy Aa “Ma ,JIernTYIMHa OYeKrBarba” YKOIMKO
MoCTOjV AOBO/BHO OCHOBA 3a Taj MHTEPEeC Y HaLMOHAIHOM NpaBy, Ha NprMep, Kaga Ao6po
yCTaHOB/beHa CyfcKa npakca gomahux cyaosa noTtephyje noctojare Tor nHTepeca (cTas
52). MebyTtnm, y cuTyaumjama y Kojuma nocToju Clnop OKO TauHOT TyMauyerba 1 NpumeHe
HauMOHanHor npa.a, a Kaga Cy TBpAHe NoAHOCKOoLa NpeAcTaBKke KacHuje oabujeHe of
CTpaHe HauMOHaNHMX CyfoBa He MoxKe ce pehu Aa je HacTano NeruTMHO OYeKMBarbe
(ctaB 505).%%

1.1.2. 3agupare y UMOBUHY?*

YnaHom 1. MpoTokona 6p. 1 rapaHTyje ce NpaBoO Ha MUPHO Y>KUBake UMOBWHE, anu y
CaMOM TeKCTYy HOpMe Huje HaBedeHO LTa je cagpXuUHa TOr MpaBa U Koju Cy MPUHLMMAN
yXMBarba NpaBa Ha nMoBKHY. OCHOBHa Hauena y Tom nornegy Cyg je peduHncao y npe-
cyawn Sporrong and Lénnroth v. Sweden (ctaB 61) koHcTaTyjyhum fia unaH 1. MpoTokona 6p. 1
Cafpu TPV jaCHO Ha3HayeHa npasuna:?Y’

204 Gratzinger and Gratzingerova v. the Czech Republic, npepctaBka 6p. 39794/98, opnyka og 10. 7. 2002.

205 Kopecky v. Slovakia, npefictaBka 6p. 44912/98, npecypa of 28. 9. 2004.

206 [. KomHeHuh, MpaBo Ha MUPHO YyX1Batbe UMOBUHE 1 EBPONCKYM Cyp 3a /byacka npasa - [Ipaso Ha MupHo
yXusdarbe UMOBUHe y lipecygama u ogrykama goHeltium y Goctiyluyuma y Kojuma cy busuwie jylocioseHcke
pelybnuke 6une ogiogopHe gpxase, NNpaBHa bubnmnoteka, eanunja BnagasuHa npasa, JIT Cnyx6eHn rnacHnK
PC, 2018, cTp. 68-76.

207 Sporrong and Lénnroth v. Sweden, npefctaBke 6p. 7151/75 n 7152/75, npecypa og 23. 9. 1982.
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“MpBO NpaBwUIIO, KOje je onwiTe NPUPOLE, N3paxkaBa MPUHLUN MAUPHOT YXX1Bakba MMO-
BVHE; OHO je CafpkaHOo Y MPBOj peueHnL NpBOor cTaBa. Jpyro npasuio nokprisa ogy-
3UMatrbe MMOBMHE U NMOCTaB/ba oapeheHe ycrioBe 3a TO; OHO Ce MNojaBibyje y ApYroj
peyeHuum uctor ctaBa. Tpehe npaBuno npusHaje fa Apxase UMajy npaso, nsmehy
oCTanor, fa KoHTponuuwy Kopuwhere MMOBMHE Y CKNagy ca OMNWTUM UHTEPECOM,
nytem cnposohera 3aKoHa Koje OHe CMaTpajy HeOMXOLHUM 3a OBY CBPXY; OHO je
cafprkaHo y apyrom crasy.’

HaBegeHa npaBuna HUCy pasgBojeHa M HenoBe3aHa. Cyfd je 3ak/byumo fa ce apyro u
Tpehe npasuno Tnuy ogpeheHnx cnyyajeBa omeTara NpaBa Ha MUPHO YXKMBarbe UMO-
BUHe 1 3aTO MX Tpeba TyMaumTn y CBETIy OMLUTEr Hayena n3pakeHor y NpBom npasuJty.
Mpunukom pasmaTtpara fia u je JOoLWo A0 KpLlera npaBa 13 unaHa 1. Mpotokona 6p. 1
Cyn nNpBO pacnpaB/ba NUTakbe Aa N NOCTOjU NMOBUHCKO MPaBo y CMUCTY OBe oppenoe.
3aTum yTBphyje pa nn je 6nno Melara ApxaBe y TO UMOBMHCKO MPaBo 1 Koje of Tpu
npasuia ce MoXe NPUMEHUTN Y KOHKpeTHOM cnyuyajy. Mopeg Tora, Cya ucnutyje 1 ga nu
je To Melarbe y NPaBo NerMTUMHO Y LAbY jaBHOT UK OnwTer nHTepeca, Aa nu je cpa-
3MepHO, OJHOCHO fia NN Ce TUMe MOCTMXKe MpaBMYHa paBHOTeXKa M3Mehy onwTnX UHTe-
peca gaTor ApyLlITBa U MHTepeca NojeanHLa, a Takohe pacnpassba 1 fa U je TO MeLlake
[pXaBe y cKnafy ca NpMHLMNOM 3aKOHUTOCTY 1 NpaBHe curypHocTy. Kaga ytephyje Koje
ofi Tpu NpaBuna Tpeba NPUMEHNTN y KOHKPeTHOj cuTyaumju, Cya Hajnpe ncnutyje aa iu
ce MOry NpumeHuTn gpyro 1 Tpehe Npasuno, jep Ta Npasua obyxBaTajy nocebHe HauvHe
Mellaka ApXKaBe Yy MUPHO YXXMBare MpaBa Ha MMOBKHY. Kpo3 gpyro u Tpehe npasuno
M3paxKeHn Cy OCHOBHM HauMHWN Ha Koje ApXaBa MOXKe OMeTaTu Heyurje NpaBo Ha MUPHO
yXMBaH€e UMOBWHE, a NCMOSbaBajy ce KPO3 ofy3umarbe MMOBMHE (APYro NpaBuo) N KOH-
Tpony kopuwhera nmoBuHe (Tpehe npasunno).

1) Opyro npasuno — Ogy3nmarse (nnwere) MMOBUHE

MoXemMo pa3NrKoBaTU [1Ba OCHOBHA O6ONMKA Nulierba NnpaBa CBOjUHe, dopmanHo u de
facto nuwerbe npaBa cBojuHe. DopMasiHO NULLEHE MpaBa CBOjUHE Nofgpa3yMeBa ofy3u-
Marbe npaBa CBOjVHE Ha OCHOBY 3aKOHUTOT aKTa [p»aBHe BNacTV UM akTa NpuUBaTHO-
npaBHOI KapaKTepa, uuvja je nocnegumua fa ce NpaBo TUTYapa racy, a Ha UCTOM NpeamMeTy
Ce ycrnocTaB/ba BIAaCHMILTBO Ap»aBe Wan Apyrux nuua npusaTHOr npasa. Y ¢popmasnHe
obnuke nuwera Npaea CBOjUHe CBPCTaBajy ce HaluoHanmsauuvja, KoHbuckalmja n ekc-
nponpujauuja. C gpyre cTpaHe, de facto ogy3viMarse nNpaBa CBOjMHE He 3aCHUBA Ce HY Ha
KakBoMm npaBHOM akTy. OHO NMOCTOjv OHAa Kafa ApXaBa npefy3uma ogpeheHe mepe ycneq,
Kojux je TuTynap npasa ¢pakTmuku oHemoryheH fa ce 1 fjarbe KOPUCTX CBOjUM NPaABOM.

Hajuewwhu obnvk nuwerba npaBa CBOjMHE HA KOju Ce NMOo31Bajy MOAHOCKMOLM NPefCcTaBKy
Cyny je ekcniponpujayuja. Y Be3u ca OBUM Ha4YMHOM ofly3/Matba npasa cBojuHe Cya npasn
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pa3nuky nsmehy Tpu o6nmnKa, u To: popmanHe nnm de iure ekcnponpujauunje, de facto ekc-
nponpujaunje 1 NocpesHe NN MHANPEKTHE ekcnponpurjaynje.2®

DopmanHa ekcnponpujayunja BpWn ce y jaBHOM MHTEpPeCy U nofpasymeBa MocTojarbe
3aKOHUTOT aKTa [ip»aBe Ha OCHOBY KOT Ce Heuuje NpaBo CBOjMHE TPajHO racy 1 fonasun oo
NpeHoca CBOjMUHe Y KOpUCT ApaBe. OBaj HauWH NnLLeHa UMOBUHE MOpa Ce CNPOBeCT Y3
HaKHaZy LUTO Huje u3pnunto yTBpheHo ogpendbama unaHa 1. MpoTokona 6p. 1, anu ce Ha
OCHOBY CYACKe Mpakce MOXe 3aK/byunTu fia Huje JonylTeHa ekcnponpujauunja 6e3 Hak-
Hage. Y npecyau Lithgow and Others v. the United Kingdom (ctaB 109), y Kojoj cy ce nogHo-
croum NpefcTaBKu, KOMMaHwvje Koje ce 6aBe rpaghom 6pofoBa 1 aBUOHA, Xanunm 36or
Heofroapajyhe ofLTeTe Kojy UM je fpaBa UcnnaTiia NoBOAOM Ofy3nMara (HaunoHa-
nusauuje) aeoHunua, HarnaweHo je:,O6aBe3a nnaharba HakHaje 3a ekcrponpujaLmjy npo-
n3nasu u3 uenuHe unata 1. lipoitiokona 6p. 1.” Y uctom npeamety Cyf je N3Heo 1 CTaB Aa
ce MOo»Ke A03BONNTU eKCnponpurjaunja 6e3 HakHage, anv camo Yy N3y3eTHM OKONTHOCTMMA:
,Ofy3nMarbe CBOjMHe y jaBHOM MHTepecy 6e3 nnahara HakHage cMaTpa ce onpaBgaHnM
Camo Yy 13y3eTHMM OKonHocTMa” (cT. 109 n 120).2%°

DopmanHa ekcnponpwujaumja He NOCTOjU YKOJIMKO Cy cauyyBaHW HeKu aTpnbyTn CBOjUHe,
o uemy je Cyn fao cBoje MuLLIberbe Y Npeamety Sporrong and Lénnroth v. Sweden (cT. 62
1 63). MopHoCKOUM NpeAcTaBKe Cy 6rny BRacHUUM BpeaHOr 3embumiuta y CTOKXOMIMY, Ha
KOM Cy LUBeAiCKe BNacTu 3abpaHuie rpafhby 1 y KOpUCT rpafa 13gane Ao3BONY 3a eKCnpo-
npvjaunjy. [lo3sone 3a ekcnponpujauunjy Bakune cy gyrv HU3 roguHa mako y Tom nepm-
ofly eKkcnponpwjaunja Hyje n3BplueHa. To je 6UTHO yTMLANO Ha BPeLHOCT MMOBUHE 1 Ha
moryhHocT pacnonarama u kopuiwhera ncre.

,LLBeacKn opraHn HUCY U3BPLLWAN eKCNPOonpurjaunjy MMOBMHE NogHOCUIaLa NpeacTaBKy.
OHu, Nnpema Tome, HUCY “GOpPMasTHO™ NNLLIEHMN CBOje UMOBMHE Yy 61O KOM TpeHyTKY. iManu
Cy NpaBo fAa je KopucTe, NPoAajy, ociuase tWecliameHiioM, UOK/IOHe uau gajy tog xulo-
twexy.” Cyn, Barbe, 3ak/byuyje ja y OBOM CJIyyajy Huje AOLWO A0 eKCcrponpurjauuje, jep Huje
[OLWNO [0 NpeHoca CBOjUHe, MPU YeMy Cy HajBaXHWje KapaKTepuCTuKe rnpasa CBOjUHe
ouyBaHe.,C 0631pom Ha To fja Huje foLuno Ao popmanHe ekcnponpwujaLuje, jep Huje buno
npeHoca cBojuHe, Cyq Mopa pasMOTPUTX CYLUITMHY U UCMIMTATX PeanHOCT Koja je Y3poK
Xanbe, ... MOpa NpoLEeHNT Aa nu je Ty y NuTamy de facto ekclipolpujayuja.

208 [1.Monoswuh, Protecting Property in European Human Rights Law, Utrecht 2009, ctp. 31.
209 Lithgow and Others v. the United Kingdom, npefictaBka 6p. 9405/81, npecypa og 8. 7. 1986.
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Jo csux locneguya, pagu Kojux je ynoxera Gpuilyx6d, gowo je 360i cmarbeHe moiyhHocitiu
pacuonaiarba ssacHuwiisom. Te ocsieguye Hactdase cy ycseg olpaHuderbd Uocids/beHux
pasy cgojuHe Koje je gosegeHo y Guiliare U WO je 360i Wioia cMarbeHa 8pegHocili 06je-
kawa. Mehytium, uako je lpago cgojuHe u3lybusio Hew o 0g c8oje CyuwiiuHe, OHO Huje Upe-
cluano ga docttoju. lNocneguye gaitiux mepa Hucy iakge ga bu ce moine yliopeguiliu ca
Juwasarbem saacHuwuga.”"°

Y cnyvajeBrMa Kafia He NocToju GopmarnHm 3aKOHCKM akT Ha OCHOBY KOT Ce 0Ay3rMa NMO-
BMHA, a MMOBIMHa Ce 1Unak ogy3rMa 1 TO TaKo LUTO je TUTynap npasa CripeyeH Aa ce Kopu-
CTV 1 pacnonake CBOjoM UMOBUHOM, paau ce o de facto ekcnponpujauunju. BnacHuk He
Mo»Ke GaKTUUKM [ja YKrBa CBOje NpaBo CBOjuHeE, anv ¢ 0631upom aa GopmanHo Huje nuieH
BIaCHMYKOI HaCJI0Ba, OCTaje My caMo rofa CBojuHa 6e3 cagpiaja (nuda proprietas). [la je
zowno fo oBakee cutyauuje Cya je yctaHoOBMO y npecyamn Papamichalopoulos and Others v.
Greece. lNogHoCHoOLM NpefCcTaBKe Cy 6UM BAACHULM 3eM/bULLTA Y3 MOPCKY 0b6any 3a Koje
Cy nocefjoBanu 1 JO3BOJIY 3a M3rpajHy XOTeNICKOr KomnneKkca. MehyTrM, HaKoH ApaB-
Hor yaapa 1967.roguiHe, opraHu BfacTu Cy Aanu fa ce Ha TOM 3eM/bULUITY carpagu MopHa-
puuka 6a3a 1 ogmapanuwTa 3a opuumpe. Mlako HUKaga Huje gowwno ao dopmasnHor npe-
HOCa BNIAaCHULLTBA, TO 3eMbuLLTE je GaKTUUKM OKYNMPaHO 1 BAACHULUM Cy u3rybunm cea
npaBa kopuwhera 1 pacnonaraka Tom nmosuHoM. Cyz je yTBPAMO fa je y OBOM Cllyyajy
gowwo go de facto ekcnponpujauuije:

,OKynrpare 3em/buiTa off cTpaHe MopHapuukor ¢oHaa npeacTaB/ba jacaH Ciyyaj
MeLlarba Y npaBa nogHocuaaua npeacTaBky Ha MUPHO YxMBatbe MMOBUHe. ... lNogHocu-
ouMma NpeacTaBKM HUKaAa Huje hopMasHo ekcipolpucaHa UMOBUHQ, ... 8IACHUWIIIBO HA
3eMJsbU Koja je y Guiliary HUKaga Huje tpeHeltio Ha MopHapuyku ¢oHg.” (cTaB 41);

,Of TOr JlaHa NOAHOCKOUM NPeACTaBKU HUCY 6unn y moryhHOCTV fa KoprcTe CBOjy NMO-
BVHY HUTW [ je NPOAajy, 3aBeLUTajy, Aajy Nof XMnoTeKy unu je noknoHe.” (ctas 43);

,Cyd cmaTpa pa je rybutak cBake MoryRHOCTU fja ce pacronaxe 3eM/bULLITEM Koje je Yy
nrTaky, MTOCMATPAHO 3ajefHO Ca HeyCreMm NoKyLajuma Aa ce monpasu cMTyalmja noBo-
[IOM Koje je ynoxeHa »anba, oBeO 4O fOBOJBHO 030M/bHMX Nocsiegmua no nogHocuoLe
npencTaBky Kojuma je de facto exkclipolpucaHa UMoOBUHA HA HAYUH KOju Huje y ckaagy ca
HUX0BUM Upasom HAa HEOMeAaHO yxusdrbe uMoguHe™' (cTaB 45).

210 Sporrong and Lénnroth v. Sweden, npepactaBke 6p. 7151/75 1 7152/75, npecyna og 23.9. 1982.
211 Papamichalopoulos and Others v. Greece, npeficTaBka 6p. 14556/89, npecyna op 24. 6. 1993.
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Do de facto ekcnponpujaunje Hajuewhe gonasun NPUINKOM ofy3UMatba 3eM/bULITa paau
n3rpaghe pasHux objekata unumy ciyyajeBmMma HemsBpLUaBaka NPaBOCHAXHUX CYACKMX U
apbuTpaxHux ogyka. OBa BpCTa fiMllerba MMOBMHE MOCTOjU U Y CyYajy Kaaa cyfn npecy-
[IOM HanoXu Ap»aBy Aia eKCnponpucaHo 3eMsbuiluTe BpaTU BIACHUKY y Nocef, a Ap»kaBa
TO He YUMHW, Kao HNp. y npeamety Zwierzynskiv. Poland (ct. 69 n 70).22

JejctBa popmanHe 1 pakTnUKe eKcnponpujaumje Cy NpakTMYHo ucta. Y oba cnyyaja tuty-
nap rybw ceaky MoryhHocT Aa ce 1 fasbe KOPUCTY CBOjUM MPaBOM CBOjMHe. [opep Tora,
HEeOMNxoAHO je Aa je TUTyNnap MOrao JIermTMMHO ia OYeKyje Aa KOHTUHYUPAaHO Y»K1Ba CBOje
NpaBo CBOjVHE fa Huje 610 He3aKOHUTOT aKTa ApKaBe.

Y cnTyaumjama y Kojrma je akT fiiLiera CBOjuHe AOHET npe Hero WwTo je KoHBeHuuja cTy-
nuna Ha cHary y oppebeHoj ApXaBu, anu je AejcTBO TakKBOT ApPXaBHOM aKTa TPajHo, Y
cMMCy Aa NPOU3BOAM NocsiefmLe 1 nocse CTynara Ha cHary KoHBeHuUuje, OfHOCHO KOH-
TUHYMPAHO CTBapa CTake Koje je CynpoTHO unaHy 1. MNpoTokona 6p. 1 MOXXeMo roBopuTHr
0 KOHTUHYWpaHoj de facto ekcnponpujaumnju. OBakBY cilyyajeBU KOHTUHYMpaHor de facto
opy3uMarba UMOBMHe Hajuelhe cy ce jaBmbanu y [pukoj 1 y gp>xaBama nctoyHe Espone, o
yemy cBefoue 6pojHM 3axXTeBM 3a pecTUTyL M)y, Tj. noBpahaj ogy3eTe UMOBUHE.

Herpe nsmehy dopmanHe u de facto ekcnponpujaLuje jaBrba ce jow jeaaH obnuk nviiera
cBojuHe. To je UHAMPEKTHa UM nocpefHa ekcnponpujaurja.?’® Kog ¢popmanHe ekcripo-
npujaumnje ogysrMame MMOBMHE je 3aCHOBaHO Ha 3aKOHWTOM aKTy fip)KaBe, 10K je Kop
baKkTnuKe To ofly3MMarbe HeE3aKOHUTO jep He NOoCToju GOPManHM akT Ap>KaBe Ha OCHOBY
KOr ce Bpwun ogy3nmame. IHgnpeKTHa ekcnponpujauunja nocToju y cnyyajy Kaga ce ogy-
31Marbe MOBIMHE BPLUN 6e3 3aKOHWTOTr aKTa, 3Hauu ofly3MMarbe je Ha MoYeTKy He3aKo-
HWUTO, anu je HaKHAaiHO 03aKOHEHO NMPOMKCMMA O CTULIAkY CBOjUHE Of CTpaHe gpxase. O
OBaKBOM HauVHy OAy3VMaka MMOBUHe roBopu ce y npecyau Belvedere Alberghiera S.r.l. v.
Italy (cT. 58 n 59). MogHocKNaL npeacTaBke 6UII0 je TProBayko APYLUTBO KOME je [pXaBa,
6e3 foHowera GopMasHOr akTa, ogy3ena 3eM/buLITe pagu M3rpagrwe nyta. Y cnopo-
BMMa KOju Cy OKo Tora BoheHn nogHocmnal npefcTaBke Huje ycneo fa noBpath Ofy3eTo
3emsbumTe. MNpema npecyan HajBuLe CyAcKe UHCTaHLe Ap»aBa je 6ecnoBpaTHO cTekna
NnpaBo CBOjMHE Haj TUM 3em/buLuTeM. TO 3HauM Aa je OA/lyKOM HajBuLUIe HaLMOHalHe CyA-
CKe MHCTaHLe ApXaBu Npr3HATO Aa, 6e3 3aKOHWTOr akTa eKcnponpujalmje, CaMmmm YNHOM

212 Zwierzynskiv. Poland, npepctaBka 6p. 24049/96, npecypa oa 19. 6. 2001.

213 [1. NMonosuh, Protecting Property in European Human Rights Law, Utrecht 2009, cTp. 38. Y npecynama Cyaa, y
BEP3Mj1 Ha EHITIECKOM je3UKy, KOPUCTY Ce TEPMIH KOHCTPYKTUBHa ekcnponpujaumja (constructive expropri-
ation).
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3ay3MMatba Heumjer 3eMsbuLLTa Tj. YCNOCTaB/bakbeM APXKaBVHE HafJ MM MOXe Aa CTEKHE
npaBo cBojviHe. CyA je 3aK/byuro [ia je OBaKBMM MOCTYMakem ApXKaBe 4OW0 A0 nospeae
unaHa 1. NMpoTtokona 6p. 1.2

Jo nuwetba MoBUHe Moxe fohu n npunnkom Kopuwhera Npaea Npeye KyrnoBuHe, Kao
LITO je HaBefdeHo Yy npecyau Hentrich v. France (ctaB 35). NogHocKTerbKa npeacTaBke je
Kynuna 3emsbuLiTe MO LieHN 3a KOjy Cy MOPecKu opraHu cmatpanu fa je HeornpashaHo
HM1CKa 1 Ja je TUme JoLusio Ao yTaje nopesa. CTora Cy Nopecky opraHu, y by crnipeyaBatba
yTaje nopesa, MCKOPUCTUIIM 3aKOHCKO NPaBo rnpeye KynoBuHe Koje 1M je 61no Ha pacrno-
naratby 1 Ha Taj HaYMH NOJHOCUTEbKY NpefCcTaBKe NUWKUAN NMOBKHe. Nako je nogHocu-
TesbKu NpepacTaBke NoHyheHa KomneHsauwmja, Cya je oueHuno faa ,pedyHgayuja unaheHe
yeHe ygehaHe 3a camo 10% u ipowkosu yiosopa He mMoly bulliu gososbHU ga HaAgoKHAge
TIybuiiak uMoBUHe Kojd je clieueHa b6e3 ukakee tpoliuglipasHe Hamepe™'> (citiae 48).

W npunvkom KoHowmcKaumje moxe gohun Ao nvera MMOBUHE, anu KoHdUCKauumja He
yna3un Hy>KHO y NMoapydje npuMeHe gpyror npaeuna u3 unaHa 1. Mpotokona 6p. 1, wro
je Cyn koHcTaToBao y npecyaun Raimondo v. Italy (ctaB 29). la 6u ce npyMeHWno apyro
NpPaBuo HWje JOBOSBHO CaMO Aia MOCTOjU NMLLEHE UMOBIHE, Beh TO NinLierbe Mopa 6uTu
KOHauyHo.2'®

Wy npecyawn Poiss v. Austria (cTaB 64), rae je pey 0 NPUBPEMEHOM MPEHOCY CBOjMHE Ha
3embumwty, Cyn je M3Heo WUCTW cTaB. [la 61 ce NMpMMeHWNo ApYyro Npasuso, NuLiere
CBOjVHE Mopa 61TK KoHauHo. ,Cyn HanoMMKbe Kako ayCTPUjCKU OpraHn HUCY U3BPLUUAK
HU popmarnHy, a Hu de facto ekclipolipujayujy. lMpeHoc c8ojuHe Koju je 06aseeH paHuje 6Uo
je upuspemeH, a camo he UnaHom KoHcoaugayuje oea og/yka tociuaiiu Heouo3susa. [log—
Hocuoyu Upegciiasku moiy dospatuuitiu c8oje 3eM/buLlilie yKOIUKO yCc80jeHU U1aH He Tolli—
8pgu pactogesny 3emie y UodeliHoj ¢ha3u cygckoi dociuyuka. lpema Wiome, He MoXxe ce
pehu ga cy togHocuoyu Upegcitiagku geghuHUIUBHO JTUWEHU CB8Oje UMOBUHE Yy CMUCITY gpyie
pedeHuue yaaHa 1. ciaas 1.2V

Y cuTyaumjn y Kojoj je OO0 A0 NuLleHa UMOBUHE, anun TO NNLLEHe HUje TPAjHOT Kapak-
Tepa npumenmsyje ce Tpehe npasuno, o uemy ce Cya nsjacHro y npeamety Raimondo v. Italy
(cTaB 29): ,KOHPMCKaLVMja KaKBa je Y NTarby Y OBOM CJlydajy He MOXKe MMaTV fejcTBa npe-

214 Belvedere Alberghiera S.r.l. v. Italy, npepctaBka 6p. 31524/96, npecypa op 30. 5. 2000.
215 Hentrich v. France, npepctaBka 6p. 13616/88, npecyna og 22.9. 1994.

216 Raimondo v. Italy, npepctaBka 6p. 12954/87, npecyna of 22. 2. 1994.

217 Poiss v. Austria, npeficTaBka 6p. 9816/82, npecyna og 23. 4. 1987.
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HOCa CBOjMHEe Ha ApPaBy [OK Ce O TOMe He JoHece Heorno3rBa of/yKa. Y oBoM ciyyajy
Huje NoCTojana TakBa oaJlyKa ... Te je, CTora, OBAe NpuMetbeH CTaB 2. YiaHa 1"

2) Tpehe npasuno - KoHTpona kopuwherba MMOBMHE

Opyru ctaB unaHa 1. NMpoTokona 6p. 1 gaje moryhHoCT gpkaBama fAa, Kaja je To Heon-
XOLHO, perynuuly Kopuiwhere MMOBVHE y CKagy ca OnWTM MHTEPECOM U Aia NMpeay3u-
Majy Mepe Kako 6u obe3beaue HannaTy nopesa, Apyrux Aax0uHa 1 KasHu. Perynucatrbe
Kopuwwherba MMOBYMHE, 3aMpaBo, 3HaUM KOHTPony Kopuwhera MMOBUHE 1 NPaKTUYHO
obyxBaTa CBe Mepe Koje opraHu jaBHe BNacTyi NpUMeHsYjy.

KoHTpona kopuwherma MMOBUHe nofpasymeBa HameTame opapeheHux orpaHuyera
tbeHor Kopuiwhema nnm y HeKMMm clyyajeBuma 1 nulere MMOBUHE, YKOJTMKO je TO Heo-
NXoAHO 360r 3aWTnTe jaBHOr UHTepeca. Kafa je v fa nu je Mellarbe fpXaBe Y MOBUHY
»HEOoNXofHo"” oANyyyjy NCKIbyunBo Apxase a Cya CBOjy ynory Mopa orpaHuunTh Ha Hag-
30p 3aKOHUTOCTM 1 CBPXY 360r Koje je yBefleHO orpaHunyemne. OBaj cTaB je Cyp n3Heo y
npecyau Handyside v. the United Kingdom (cT. 62 n 63). Y oBoM npefmeTy, nogHocunal,
npencTaBKe, BacHUK M3aaBayke Kyhe Koja je uagana yLb6eHrK HaMereH LKOJICKOj AeLn,
MCTULAO je MoBpeAy NpaBa Ha MMOBVHY jep je opraH 3anieHno Kibury 1 3abpaHno beHy
Jarby AucTpubyuujy, cmaTpajyhn fa je ieH cagpaj HenpucTojaH 1 HenpuUMepeH 3a yro-
Tpeby y wkonama. Cyq je yTBpAMO Aa je ycneq 3anieHe 1 yHULITe ba LWKOJCKOT yII0eHrKa
nogHocmnay npefcTaBke TPajHO NMLWeEH BNACHULLTBA HAj MMOBMHOM, anu je 1 Harnacuo
[la Cy OBaKBe Mepe AonyLluTeHe Kafa Cy Y NuTakby NpeaMeTy 3a Koje ce npoLeHun aa cy npo-
TUB3aKOHWTW U OMacHU, Tpeba 1X 3anNeHnTM a 3aTM YHULITUTH, Te je 3aKibyumno Aa oBae
Huje 6uno nospeae NpaBa Ha UMOBUHY.?'

Y CyAcKoj npakcy NO3HATO je jow crlyyajeBa Y KojuMa ce O N1LLeHY MMOBMHE FOBOPY Kao
0 Mepu KoHTpone Kopuwhera nmoBuHe. Y npeamety AGOSI v. the United Kingdom nogHo-
cunay npepcTaBKe je 6una Hemauka KOMMaHuja of Koje je KyrnsbeHa ogpeheHa KonmurHa
3M1aTHKKa, T3B. KpyrepaHga. KynonpogajHum yrosopom 6uno je npepsrubeHo fa npopa-
Bal 3a[p»KaBa NpaBo CBOjMHE Haf 3naTHULUMMA JO McnnaTe KynonpoaajHe ueHe. Kynum
Cy NOKyLIanu Aa yHecy 3naTtHuke y Benvky bputaHujy cakpuseHe y ayTomoOuIcKoj rymu,
MeByTUM NPUIMKOM Mpefiacka rpaHuLe 3NaTHKKe je MpoHallia 1 3aniaeHuna 6puTaHcka
LaprHcKa cnyx6a. KomnaHuja Koja je 1 aarbe 61na 3aKoHCKM BIACHVIK 3N1aTHUKA, jep NCTK
jow Hucy 6unu nnaheHw, xanvna ce Cyay jep je uaprHcKa cnyx6a ogbuna fa Bpaty 3nat-
Huke. Cyq je y npecyam KOHCTaTOBAO fia y OBOM Cilyyajy ofy3nMatbe 31aTHMKa NpeacTaBiba

218 Handyside v. The United Kingdom, npepctaska 6p. 5493/72, npecyfa og 7. 12. 1976.
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NWaBakbe MMOBUHE, A/l UCTO Tako NPeACTaB/ba 1 A€o NOCTYMKa KOHTpose Kopuwwhetrba
3N1aTHYKa Y Benukoj bputanuju, Te ce oBae npumensyje Tpehe npasuno (ctas 51).2'°

CnnyHy ciTyauurjy Hanasumo u y npeamety Air Canada v. the United Kingdom. Mpunu-
KOM cnieTara Ha TOHAOHCKMN aepOoAPOM, OPUTAHCKM OpraHu Cy 3aryieHIn aBUOH KaHaa-
CKOT aBMO MPeBO3HNKa, jep je y aBUOHY npoHaheHa Benumka nowmsbka kaHabuca. AB1MoH
je ocnoboheH TeK HAKOH LUTO je KOMMaHWja NaTuIa BUCOKM HOBYAHM M3HOC. MogHocunaly
npepcraBke ce obpatno Cyay 36or noBpene npasa Ha MMOBUHY HaBoAehw aa je gowno
[0 NnLaBarba UMOBUHE, jep My je NPpMBPEeMeHO Ofy3€eT aBUOH a KacHuje je TpajHo nueH
BenvKke csoTe Hosua. CyA je y npecyan yTBpAMO Aa Cy NpUMereHe Mepe npefctasbane
[leo NonnTNKe Koja MMma 3a b CnpeyaBatbe aBrno NpeBo3HMKa fia, nopes ocTanor, yHoce
3abparbeHe onojHe apore y YjeanrweHo KparbeBCTBO, a NillaBake NMOBKHE Y OBOM CJly-
uajy NpencTaB/bano je KOHTposy Kopuwhera NMoBuHe (cTaB 34).2%

Jp>aBHa Mepa NpUIMKOM Koje ce oapeheHo nuLe nnaBa MMOBUHE, Kao Y HaBeAeHUM
cflyyajeBMMa, Ha3uBa ce KoHoucKaumja. KoHduckaumja je 3akOHUT NPeHOC MMOBUHE C
jenHor cybjekTa Ha Ap»aBy, Kao LUTO je U eKCcnponpwujauwvja, anv je pasnunka y Tome LWTo
ce KOH$MCKaumja cnpoBoamn 6e3 HakHaje 3a OAy3eTy UMOBUHY W Mpeay3rma ce 'y CUTY-
aumjuma Kaga nocToju Heka nospepa nponuca.?’ Cypg je 3ay3eo cTaB Aa KoHbUCKauwmja
npeAcTaB/ba HauMH KOHTpone Kopuwhera NMOBMHE, LITO 3HaUM fa Ce Harnacak ctaB/ba
Ha OMwITYy CBPXY Mepe, a He Ha [AejCTBO Koje OBa Mepa MMa Ha MMOBMHCKa MnpaBa 1ua
JINLLIEHOT VIMOBWHE.

Ocum nviera MOBUHE, ApPXKaBe CMPOBOAE HU3 APYrMX Mepa KoHTpone Kopuwherba
MMOBVIHE, KOje, YrnaBHOM, MPeACTaB/bajy orpaHunyerse kopuiwhera nmoBuHe. Konvku je
CTerneH orpaHnyera, OQHOCHO KOJINKY je CTeMeH Mellara Ap»KaBe 3aBUCK Off Lyba Koju
ApxaBa Tpeba Aa ocTBapy. Kao onwty Lnb CBake UHTEPBEHLMje ApXKaBe YBeK ce jaBba
3aliTUTa APYLUTBEHOT MHTEpeca a KOHKPEeTHa cuTyauumja AVKTMPa BPCTY Mepe OrpaHu-
uerba Koja ce npepysuma. [JpKaBa MOXe YBOAUTY OrpaHuyerbe Kopuwherba MMOBUHE Y
pa3HVM obnacTMa Kao LUTO Cy CTaHOBakb€, 3aLUTHTa NPUPOAHE CpearHe, rPafCcKo NiaHu-
pare, ypbaHnzam, 60pba NPOTVB TProB1HE APOroM, CrpeyaBake N3BPLUEHA HEKUX KPU-
BMYHMX fena u cn. Y npegmety Mellacher and Others v. Austria y Kom ce roBOpu O KOH-
Tponn y 0651acT! CTaHOBaHa, MOAHOCHOLM NPefCTaBKe Cy ce XKanuu a UM je 360r OHO-
LIeHa HOBOT ayCTPUjCKOT 3aKOHa O HajaMHVHaMa 13 1981. roguHe 3HaTHO ymMarbeHa fobut

219 AGOS! v. The United Kingdom, npepcTaBka 6p. 9118/80, npecyna og 24. 10. 1986.
220 Air Canadav. The United Kingdom, npefctaBka 6p. 18465//91, npecyfa of 5. 5. 1995.
221 [1.Monoswuh, Egpoiicko tpaso rvygckux ipasa, beorpap 2012, cTp. 407.
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C 0631POM fia je CMarbeH M3HOC HajaMHUHA Ha KOje Cy MManu MpaBo Mo CTapoM 3aKOHY.
Cyn je y npecyav ycTaHOBMO:

Lpenysete mepe HUcy 3Hauune HU GopManHy Hu de facto ekclipoipujayujy. Huje 6uso
UpeHoca ceojuHe UogHocuayd, HUlUU Cy OHU JluwWeHu ceoi Upasa Ha Kopuwherve, u3ga-
sarbe unu Upogajy ceoje umosuHe. ClopHe Mepe Koje cy ux uwuse geaa tdpuxoga og UmMo-
8UHe, caogusie Cy ce y galluM OKOJIHOCIIUMA CAMO HA KOHIposny Kopuwherba uMOoBUHe.
lpema tiome, y osom cyuajy Upumerbyje ce gpyiu citiag ynar 1! (ctas 44).22

Y npeamety Pine Valley Developments Ltd and Others v. Ireland nogHocuoun npefcTtaBke
6une cy fBe KOMMaHuWje Koje Cy Kynuie 3eM/buMLLTE Ca HAMEPOM Aia TPage MHAYCTpujcke
objeKkTe 1 KaHLUenapujcku NpocTop, ocnarajyhn ce Ha reHepanHy ypbaHUCTUUKY AO3BONY.
Y mehyBpemeHy yCBOjeH je 3aKOH umjy je Lurb 610 fa OAroBOPHUM NiaHpamem cnpeyn
rpaghy y ogpeheHnm 3o0Hama 1 cauyBa 3eN1ieHU nojac, ycneq yera cy nogHoCMoLUm octanm
6e3 fo3Borse 3a rpagmy. Takohe, pagn HOBUX ypOaHUCTUUYKUX YCSI0BA, OHOCHO KOHTpOne
naaHvpama 1 3allTUTe XXMBOTHE CpefHe 3HATHO je yMarmeHa BpeAHOCT 3eM/bULLTa Koje
Cy nogHocmouwn npeactaske Kynunu. Cyd je y npecyam yTBPAVO Aa Ce H1 OBAE He pagn o
dopmanHoj HUTK o de facto ekcnponpujaunjun, Beh ce oBakBO MeLlare fpKaBe Yy IMOBUHY
CcMaTpa KOHTposioM Kopuwhera NMOBMHE, Te ce NprMerbyje Apyrn cTaB unaHa 1. (cT. 55
n 56).2%

Y npeamety Fredin v. Sweden nopHocMouuMa NpefcTaBKe je, Ha OCHOBY Mpornuca o
3alTUTU XKMBOTHE CPeAuHe, YKMHYTa JO3BOMA 3a Paj Ha 3eM/buLTY rae cy obaBrbanu
Baheme WbyHKa. Cyp je y npecyan CTao Ha CTaHOBWLLTE fja Ofy3MMatbe NuLeHLe 3a paj,
npeAcTaB/ba KOHTPONY Kopuwherba MMOBKHE NOJHOCUNaLA NPefCcTaBKe 1 Aa je onpas-
[aHO jep CNy>Ku NerMTMMHOM LSbY Tj. 3alUTUTU XKMBOTHE cpeauHe (cTaB 47).2%

CnunyHy cuTyauujy, y Kojoj je Cya 3ak/byumo fa ce pafy 0 Mepama KOHTpone Kopuiwhera
MUMOBWHe Hanasumo u y npeamety Tre Traktérer v. Sweden y Kom ce nopgHocunay npea-
CTaBKe, WBeJCKO aKLMOHAPCKO ApYLITBO 13 XenicMHO0pra, Xanumo Ja je pectopaHy Kojum
Cy ynpassbanu ofly3eTa O3B0 3a TOUeHe ankoxonHux nuha (ctas 55).2%

222 Mellacher and Others v. Austria, npepactaBka 6p. 11070/84, npecyna og 11. 12. 1989.

223 Pine Valley Developments Ltd and Others v. Ireland, npepcTtaBka 6p. 12742/87, npecyna of 29. 11. 1991.
224 Fredin v. Sweden, npepcTaBka 6p. 12033/86, npecyna og 18. 2. 1991.

225 Tre Traktérer v. Sweden, npepcTaBka 6p. 10873/84, npecyna of 7. 7. 1989.
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Y npepmety Vendittelli v. Italy nogHocrouy npefcTaBke, PUMCKOM apXuTekTn, 6uo je
3anfiereH CTaH Kako Ov ce cauyBanu [JOKa3u O KPVBUYHUM AefMa U Cnpeyunso farbe
noropwame KpummHana. Cyq je y npecyan HaBeo Ja je TakBa Mepa flieruTuMHa 1 Aa Huje
npepyseTa C LubeM Aa NOAHOCKOLA MWLM NMOBMHE, Beh camo Aia ra cnpeuu fa je Kopu-
CTW, Te fja y TOM CJlyyajy Baxku Apyru cTaB unaH 1. (ctas 38).2%

Y unby obe3behera Hannate nopesa, AONPUHOCA, Ka3HU 1 APpYrix faxxOUHa aprkaBa Mma
HeorpaHuuyeHa oBnawhera Aa nNpegysrma mepe Koje cMaTpa notpebHum 1 aa Hamehe
pasnuunTa orpaHmyerba kopuwhera MMoBUHe. 3aguparbe y UMOBUHY Yy OBMM Cllyyaje-
BMIMa je OMpaBAaHO U He CMaTpa ce NOBPefoM Y cMucily unaHa 1. MpoTtokona 6p. 1 ako 3a
TO MOCTOjY MPaBHUN OCHOB, ako HeMa ANCKPUMUHaLMje 1 YKONNKo ce onawhetrba He Kopu-
CTe 3a Heke fpyre cepxe. [lo noBpefe npaBa Ha MUPHO YXKMBake MMOBMHE MOXe Aohu
YKONUKO je cnpoBohetbe Mepe NPOM3BOSbHO M HECPA3MEPHO Y OAHOCY Ha GUHAHCWCKI
nonoxaj ogpeheHor nuua, Tj. ako NpeAcTaB/ba NPEBENMKM TepeT 3a 06BE3HMKA KOjU MOXe
[APacTUYHO [a Yyrpo3u eroBy GMHaHCUjCKy NO3nLujy.

3) MpBo NpaBuUno - 3agunparbe y MUPHO Y>KUBaHe MMOBUHE

MpBO NpaBuno Koje je capp»aHo y NPBOj peyeHnLM NpBor cTaBa YnaHa 1. [poTtokona 6p.
1 npeacTaB/ba ONWTE Hayeno MUPHOT yXKuBakba MMoBUHe. OBO MPaBuUno ce npumemsyje
y CBUM CMUTyaLMjama y Kojuma je fowno Ao Mellakba ApKaBe Y NMOBUHY GU3NYKNX Un
npaBHUX MLa. TakBY 3aXBaTu ApKaBe He MOTY Ce OKapaKTeprcaTh Kao inLlere MMOBUHe
HUTW Kao KoHTpona Kopuwhena nmosumHe. OBaKBa cuTyaLmja MOXe ce younTn y npeg-
MeTy Sporrong and Lénnroth v. Sweden. Y ogom cyyajy, nogHocrouy npeactaBke 6unu cy
BfIaCHULM BpeaHor 3em/buLiTa y LeHTpy CTOKXOnMa, Koje je focTa nsrybmuno Ha BpefHo-
CTU ycneq Mepa Koje cy HameTanu opraHum Bnacti y Buay AO3BOJa 3a eKcnponpujauujy,
3abpaHe rpagrbe Ha 3embuLTy 1 . Mlako cy nocTojane fo3Boe 3a eKcnponpujauujy, Ao
ncte Huje powno. Cya je y npecyam 3ay3eo cTaB fja ce y OBOM Cyyajy MMa NpUMEHUTN NPBO
npasuno:

,CBpXa [03BONa 3a eKcnponpujauvjy Huje 6una Aa ce OrpaHvuuy WM KOHTPOsuLIe
Kopuwhere nmosrHe. C 063Mpom Aa Cy To 61V NOYETHN KOopaLm y NOCTYMNKY KOju BOAU
[10 NViLlLIaBakba IMOBUHE, TO He Ynasun y nopyyje npriMeHe ctasa 2. OHM mopajy 6utn ncnu-
TaHV y OKBMPY NpBe peyeHuLe npeor ctaBa” (ctas 65).2%7

226 Vendittelliv. Italy, npepctaBka 6p. 14804/89, npecyna oa 18.7.1994.
227 Sporrong and Lénnroth v. Sweden, npepcTtaBka 6p. 7152/75, npecyga og 23.9. 1982.
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Cyn je 3aKk/byymo fa Mako BRACHWLM HUCY IULWEHN UMOBWHE, 360r HenpeKnaHUX orpa-
HuYetba Koje je ApKaBa NnocTaB/bana y Ayem BPeMeHCKOM nepuogy, 3HavajHo cy bune
CMarbeHe huxoBe MOryRHoOCTY fa KopucTe CBOjy MMOBUHY, a TO NpeAcTaBsba nospeny
unaHa 1. MpoTokona 6p. 1. KoHcTaTaumjom Aa je y 0BOM NprMepy NpeKpLIeHo NpaBo Ha
MUPHO y>KnBatbe nmoBuHe, CyA je, MpakTUYHO YCNOCTaBNO CTaHAAPA MUPHOT YXIBatba
MMOBMHE KOjU ce OHOCH Ha CBe 13BpLUEHe 3510ynoTpebe y ciyyajeBriMa Kafia je BNacHUKY
oHemoryheHo HopManHo Kopuwhere NMoBUHe.??

MpumeHy npBor npasuna Hanasvmo u y npegmety Stran Greek Refineries and Stratis
Andreadis v. Greece y KOM je pey 0 HeM3BpLUaBakby apOUTPaKHE OfyKe Off CTPAHE rpuKe
apxase. Cyq je y npecyam ncrakao:

,3a nogHocuole npencTtaske je 6uno Hemoryhe fa obesbefie n3BpLLEHE apOUTPaKHE
ofnyKe MO OCHOBY Koje Cy TPaXXunu of AprkaBe Aa um ucnnatu ogpeheHe n3Hoce 3a
nokpuhe n3gataka Koje Cy MManu y HacTojakby fla UCMyHe CBOje yroBopHe obaBese nin Yak
[la npeay3smy farbe Kopake NpeKo CyaoBa Kako Oy NoBpaTWin N3HOCE KOjU Cy Y NUTakby.
3aK/byyyjeMo fAa je JOWSIO A0 Mellakba Y MMOBUHCKO MPaBo NMogHOCWUaLa NpefCcTaBKe.
Meluare 0 KojeM je peuy Huje HM eKcnponpurjaumja H1U Mepa KOHTpose Kopulhera nmo-
BMHE 1 MOpa Ce peLlaBaTi Y OKBUPY NpBe peyeHuLe ctasa 1. 41aH 1" (cT. 67 n 68).2%

Y npegmeTy Poiss v. Austria, nogHOCKOLM NPeACTaBKe Cy OUNW UIaHOBM MOPOAMLE KOjU Cy
ce Xanunu fa je Ha OCHOBY MJIaHOBA 3a KOHCONMAALUMjy 3eM/buLUTa HUXOBO 3eM/bULLTE
[ofeJbeHO APYrM 3eM/bONoCeAHNLIMA, a KopuwheHo je 1 y KomyHanHe cepxe. Paguno
ce 0 NPUBPEMEHOM MPeHOCY NpaBa CBOjMHE Ha 3eM/bMLLTY 3a LUTa MOAHOCKMOLUMa Npea-
CTaBKe Huje 6una obesbeheHa HakHaga. Cya je y npecynm 3ay3eo CTaB Aia je AOLWIo A0
Mellaka y NpaBo CBOjMHEe MoAHoCuNaLa NpefcTaBke Koje 6u Tpebano pacnpaBuTy Ha
OCHOBY MPBOT NpaBuna:

,[1pMBpEeMeHn NpeHocC NpaBa CBOjUHe Huje 610 NpeaBuheH Kako 61 ce orpaHMunIo UNn
KOHTponucano Kopuiwhere 3eM/bULLTA, HETO a Ce MOCTUIHE PeCcTPYKTYpUpare KOHCO-
NMAOBaHOr MoApyYja ca Hamepom GoJber 1 pauroHanHujer obpahuBatba 3em/buLLITa Of
CTpaHe NprBpemMeHnx BacHuUKa. MNpeHoc ce, cTora, Mopa MocmaTpaT y OKBUPY MpBe
peueHuue cTaBa 1. 41aH 1! (cTaB 64 (2)).2°

228 B. Aumutpujesuh, M. MayHosuh, y capaaru ca B. Hhepuhem, /bygcka dpasa, beorpag 1997, ctp. 300.
229 Stran Greek Refineries and Stratis Andreadis v. Greece, npepcTaBka 6p. 13427/87, npecyga og 9. 12. 1994.
230 Poiss v. Austria, npefictaBka 6p. 9816/82, npecyna og 23. 4. 1987.
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1.1.3. YcnoBu nop Kojuma je 3aauparse y UMOBIHY onpaBaaHo?!

Tpu ycnoBa mopajy fa ce ucnyHe aa 6v 3agnpare apxase y UMOBUHY 61510 onpaBaaHo -
3aKOHMWTOCT, NErMTUMHU Linib 1 cpa3mepHOCT. OBY YCIOBU NPUMEHDYjY Ce Ha CBe TPpU KaTe-
ropuvje 3agmpama.

1) 3akoHuToCT - Y npecyawu latridis v. Greece (ctaB 58), Cyn je 3ay3eo cTaB 3a NpBu U
HajBa)kHMjK ycnoB unaHa 1. MpoTokona 6p. 1 fa je 3agupare opraHa jaBHe Bfa-
CTW y HEOMETAHO YXXMBahe MMOBUHE 3aKoHMTO.*? MNMopep Tora, y npecyau Lithgow
and Others v. the United Kingdom (ctaB 110) HaBefeHO je fia je HaYeno 3aKOHMUTOCTU
npepsuheHo expressis verbis y opyroj peyeHnLM NPBOr CTaBa, KOjoOM Ce 103BOSbaBa
NLIEeHEe UMOBMHE CaMo ,Mof yCoBUMa npeaBruhHeHM 3aKOHOM”, 'y IPYrOM CTaBy,
KOju NpuW3Haje fa ApXaBe MMajy NpaBo fa perynuuwy kopuwherwe MMOBMHE Npu-
MeHOM ,3akoHa". OBM n3pa3u 3axTeBajy nNpe cBera ja NnocToju ycarnaweHocCT ca fo-
CTYMHVM 1 OBOJBHO NpeLn3HM ogpeabdamMa y HauoHanHoOM npa.y.?

Takohe, y npecynwu latridis v. Greece (ctaB 58), Cyq je usHeo MulLbere Aa je ,BnafaBuHa
npaea, jeIHO Off OCHOBHWX Hayena f4eMOKPATCKOT APYLUTBA, CBOjCTBEHA CBUM UNlaHOBMMA
KoHBeHUWje 1 fa y cebu capgpku Oy>KHOCT Ap»KaBe Uiun Apyrnx opraHa jaBHe BiacTu Aa
nowTyjy cyacke Hapenbe nnu opnyke Koje cy NpoTus wux foHeTe!” Cneam fa ce apyru
YCII0BU 3afMpatba y MMOBIHY (NuUTarbe 1a K je NOCTUrHyTa NpaBUYHa paBHoTeXa usmehy
3axTeBa OMLWITEr MHTEpPeca 3ajeaHuLe U NoTpebe Aa ce 3aWTUTe OCHOBHA MpaBa nojeau-
HaLua) CnnTyjy TeK Kada ce YTBPAW Aa 3arparbe Y NpaBo O KOME je pey UcnyHasa yCcioB
3aKOHUTOCTU U Aa HUje 61No NPOM3BOIBHO.

Jpr<aBe yroBopHuLe o61MYHO HeMajy TewwKoha fa AOKa)y 3aKOHWUTOCT CBOT 3aaupama y
0BO npaBo. MehyTum, oBaj ycnoB Huje 6uo ncnymweH y npeamery latridis v. Greece. lNog-
HoCvoLa npeAcTaBKe, Koju je MMao nocebHy [03BONYy Aa BOAM GMOCKOMN KOju je U3Haj-
Mu1o, ncenvna je CKynwtunHa rpaga Mnnoynonuca. To ncerbeme je cacBUM CUrypHO UMaso
NpaBHW OCHOB Y HaUMOHanHOM npaBy. MehyTum, npBocTeneHn cya y ATYHM je ucnutao
Cflyyaj U YKUHYO Hapefnby 3a ucesbere 360r Tora LWTO HUCY OUn UCMyHeHN YCIoBY 3a
HeHO foHowetbe. Of TOr TpeHyTKa ucesbere MoAHOCKOLA NPeACTaBKe je NpecTano Aa
nma 6mno Kakas npaBHM ocHoB 1 CKynwTtnHa rpaga Mnuoynonuca je noctana Hesako-
HWUTW KOPUCHUK npocTopa. Bpahawe 6rnockona nogHocroLy npefctaBke CNpeyunsio je

231 B.bBewwupesuh, [I. Monosuh, M. JleckosuKy, T. MapuHkosuh, Ctyauja o npumeHmn npakce EBponckor cyaa 3a
JbyACKa npasa y ynpasHum cnoposuma, PeCllA, 2018, ctp. 129-132.

232 latridis v. Greece, npepacTaBka 6p. 31107/96, npecyna of 25. 3. 1999.

233 Lithgow and Others v. the United Kingdom, npefictaBka 6p. 9405/81, npecypa og 8. 7. 1986.
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onbujatbe MuHucTapcTBa driHaHCKja Aa ono3oBe cBoje oBnawhere gato CaeTy (cTaB
61). Cyn je cmaTtpao fa je 3aguparbe y NpaBo O KOMe je pey 1o ounrnefHo NpoTUBHO
rPYKOM NpaBsy U1, CXOAHO TOMeE, HECMOjUBO Ca NPaBOM MOAHOCKOLA NPeACcTaBKe Ha HeoMme-
TaHO y>KMBah€e CBOje MMOBIHE, Te ia CTOra NpeAcTaB/ba NoBpeay YnaHa 1. MpoTtokona 6p.
1 (cTaB 62).2* Ycnep HencnyraBama yCnoBa 3aKOHUTOCTY GUIO je cyBULIHO yTBpHMBaTH
[a N1 je NOCTUrHyTa NpaBMyHa paBHOTeXa M3Mehy 3axTeBa OnwTer HTepeca 3ajefHuLe
1 yCNI0Ba 3alT!Te OCHOBHMX NpaBsa nojeanHaLa.

2) JlerutumHM uub - HauenHo nocmaTpaHo, [0 3aauparba y UMOBUHY fonasu fa bu
AprkaBa Morfa fa MCnyHu CBOj 3aAaTak 3aoBO/baBatba jaBHOr UHTepeca. Cyg je y
npecyawu Hentrich v. France (ctas 39) npyn3Hao fa nojam,jaBHOr nHTepeca” jecte Hy-
HO LWIMPOK,?*® TaKO a MOXe Aa NOoCTaHe NpeaMeT Hecarata.

OnuwTn ctaB Cyna nckasaH y npecyau James and Others v. the United Kingdom (ctaB 46),
je [ma cy HauMOoHanHW opraHy BnacTy y NpuHUmMny y 6ormem nonoxajy og mehyHapogHor
cyavje fa npoLieHe LWTa je,y jaBHOM MHTepecy”, 360r CBOr HeNoCpeaHOr No3HaBakba AaTor
ApywTBa 1 terosmx notpeba. Osae, Kao 1 y Apyrum obnactmma Ha Koje ce npumMemyjy
3alWTUTHU MeXaHu3MKn npeasuheHn KoHBeHLMjoM, HaLMOHaNHM OpraHn BRacTu YXXmBajy
opnpeheHo nome cnobopHe npoueHe: ,CTora je Ha HaUMOHANHMM OpraHUMa BRacT fa
HanpaBe WHVLMjanHy NpoLeHy NocTojakba Npobnema of jaBHOr MHTepeca KOoju Hanaxe
Mepe NvLeHa IMOBWHE 1 pajtbe Koje Tpeba npeayseTn aa bu ce cmTyalumja ncnpasmna.“*

Opnyuu fa ce oHeCy 3aKOHM KOj/Ma Ce eKCnponpuLle MMOBUHA OBUYHO NpeTxofe pas-
MaTpaha NoNMTUYKE, EKOHOMCKE 1 coLMjaniHe Npupoae O KojMa ce MULberba Y AEMO-
KpaTCKOM ApYLUTBY MOTY Yy Bennkoj Mmepu pasnukosatu. Cyan, cmaTpajyhu ga je npupogHo
[a nosbe cIobofHe NpoLieHe 3aKOHOAABLa Y NPUMEHN COLMjanHNX U eKOHOMCKUX MOou-
TUKa OGyfe WMPOKO, MprixBaTa Aa NnowTyje Cyf 3aKOHOAABHOI Tejfla O TOMe WTO je Y jaB-
HOM nHTepecy”. MehyTum, nako Cys He MoXe a 3aMeH/ CBOjOM OLIEHOM OLleHY HaLuo-
HaJIHMX OpraHa BnacTu, OH je o6aBe3aH fla UCnrTa OCNopeHy Mepy € 063MPOM Ha unaH 1.
MpoTokona 6p. 1 1 fa NCTPaXkn YNHbEHMLE Y OAHOCY Ha KOje Cy HaLMOHaHM OpraHu Bfa-
CTW AenoBanu.

234 |atridis v. Greece, npepacTaBKka 6p. 31107/96, npecypna og 25. 3. 1999.
235 Hentrich v. France, npepctaBka 6p. 13616/88, npecyna og 22.9. 1994.
236 James and Others v. The United Kingdom, npepcTtaBka 6p. 8793/79, npecyna og 21. 2. 1986.
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JaBHU NHTepeC yKIbyuyje: orpaHnyetba NiaHuparba 360r 6pure 3a >KMBOTHY cpeauHy (Pine
Valley Developments Ltd and Others v. Ireland);*” ekcnponpujauunjy nokanuteTta of UCTo-
pUjCKOT 1 KYNTYPOJIOLLKOT 3Havaja (Kozacioglu v. Turkey);*® de facto ekcnponpujaunjy 36or
3awTtuTe npupoge u wyma (Turgut v. Turkey, ctaB 90);° ouyBatbe NpocTOpa KynTypHOr
Hacneha (Potomska and Potomski v. Poland, ctaB 64);>*° ekcnponpujauumjy nocefa Heka-
Jallkbe KparbeBcKe nopoauue (the FormerKing of Greece & Others v. Greece);?*' ncnpasrbarbe
coumjanHe HenmpaBge, 3a Kojy Cce cMaTpa fa Ce HaHOCK CTaHapuMa MyTem cucTema gyro-
pouHor 3akyna ctambeHor npoctopa (James and Others v. the United Kingdom, ctaB 47);**
NPEeHOC MaHACTUPCKOT 3eMJ/bILLTA 32 CBPXE OKOHYaha HE3aKOHUTE NPOAaje 1 3aJrparba
Yy MIMOBVHCKa MpaBa 1 KoHTpore pa3Bsoja (The Holy Monasteries v. Greece);** 3anneHy ,Mane
LpBeHe LIKOJICKe Krbure” y cBpxy ,3awtute mopana” (Handyside v. the United Kingdom,
CTaB 62);*** opraHm3oBarbe GUCKATHUX MNONNTMKA 1 NPABIbEHE apaHXMaHa Kao LWTo Cy
npaBo npeye KynoBuHe - fia 61 ce 06e36eanno nnahare nopesa (Hentrich v. France, ctas
39); 2 u de facto ekcnponpujauujy fa 6u ce nsrpaguna 6asa n ogmapanuiuTe 3a oduumpe
(HaumoHanHa nonutKa ogbpane) (Papamichalopoulos v. Greece).?*

3) Cpa3mepHocT - Y npecyau Lithgow and Others v. the United Kingdom (ctaB 120), Cyn
je cTao Ha cTaHOBMLITE a Mepa NLeHba LA HEeroBe MMOBMHE He caMo fla Mopa
[a TEXN, N YNHEHVNYHO U HAYeSTHO, NEMNTUMHOM LWbY Y jaBHOM UHTepecy’, Beh
»,MOopa fia MoCTOoju 1 pa3ymaH OfHOC Cpa3MepHOCTY n3mehy cpefcTaBa Koja Cy yno-
TpebsbeHa 1 uuba Koju ce xeneo noctuhn” OBaj Nnocnearun YCIoB U3PaXKeH je y
npecyau Sporrong and Lénnroth v. Sweden (,Kpo3 nojam "npaBnyHe paBHOTEXeE' Koja
ce mopa noctuhu nsmehy 3axTeBa onwTer MHTepeca 3ajefHuLe M yCsI0Ba 3aliTu-
Te OCHOBHMX NpaBa nojeamHua.’) (ctas 69). Y HaBegeHoj npecyan, Cyq je npeumsu-
pao fa TpaxeHa paBHoTeXa He 61 6una NocTrHyTa Aa je nvue o Kome je 6uno peun
MOpano Aa nogHece ,nojeArHayHN 1 NpeBenukn Tepet” (ctas 73).2 Mo Muwsberby
Cyna nckazaHom y npecynu Lithgow and Others v. the United Kingdom, Tparatrbe 3a
OBOM PaBHOTEXOM OfpakaBa ce y CTPYKTypw unaHa 1. lNpoTtokona 6p. 1y uenvHu,

237 Pine Valley Developments Ltd and Others v. Ireland, npepctaBka 6p. 12742/87, npecyaa of 29. 11.1991.
238 Kozacioglu v. Turkey, npepctaBka 6p. 2334/03, npecyna oa 19. 2. 2009.

239 Turgutv. Turkey, npeacTaska 6p. 1411/03, npecypna op 8. 7. 2008.

240 Potomska and Potomski v. Poland, npepctaBka 6p. 33949/05, npecypna og 29. 3.2011.

241 The Former King of Greece & Others v. Greece, npefctaBka 6p. 25701/94, npecyaa og 23. 11. 2000.
242 James and Others v. The United Kingdom, npepctaBka 6p. 8793/79, npecypa of 21. 2. 1986.

243 The Holy Monasteries v. Greece, npeactaBke 6p. 13092/87 n 13984/88, npecyna on 9. 12. 1994.
244 Handyside v. the United Kingdom, npepctaBka 6p. 5493/72, npecypa op 7. 12. 1976.

245 Hentrich v. France, npepctaBka 6p. 13616/88, npecyna og 22.9. 1994.

246 Papamichalopoulos v. Greece, npepcTtaBka 6p. 14556/89, npecyna of 24. 6. 1993.

247 Sporrong and Lénnroth v. Sweden, npefctaBke 6p. 7151/75 n 7152/75, npecypa og 23. 9. 1982.
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He3aBUCHO Of BPCTe 3aaupara y MMOBUHY KOjy je MpeTprneo nogHocuniay npeg-
ctaBke (ctaB 120).

Y npecygu Lithgow and Others v. the United Kingdom (ctas 120), Cya je 3ay3eo HauenHu
CTaB Aa,yC/oOBY HaKHaJe jecy Of CYLUTUHCKOT 3Hayaja 3a oLeHy Aa Jiv je NOCTUrHyTa npa-
BWYHa paBHOTeXa 13mehy pasnmumnTux cykobrbeHrx MHTepeca 1, HApoUumnTo, ia N je Ny
Koje je NMIIEeHO NMOBMHE HaMEeTHYT Hecpa3MepaH TepeT uiun He!” Mlako y TekcTy unaHa 1.
MpoTokona 6p. 1 HeMa peun o HakHaaw, Cya cMaTpa Aa ce Y NpPaBHUM CUCTEMKMA ApKaBa
YroBopHMLa ofly3Mar-e MMOBIHE Y jaBHOM UHTepecy 6e3 HakHage cmaTpa onpaBhaHUM
CaMo Yy M3y3eTHUM OKOMIHOCTMMA 1 fa Ou 3aluTuTa NpaBa Ha MMOBWHY, Y CMUCHY ufiaHa 1.
MpoTtokona 6p. 1, 6una y BeNMKoj Mepu Uny3opHa 1 HeAENOTBOPHA Aa HEMa HEKOT eKBU-
BaJIEHTHOT NpuHUmMna.2*

Kapa je peu o ctaHgapay HakHage, y npecyan James and Others v. the United Kingdom (cTaB
54), Cyp je 3ay3eo cTaB fa 6u 3aguparbe y MMOBUHY 6e3 ncnnate n3Hoca Koju pasymHoO
ofroBapa HeHOj BPEAHOCTU Y HOPMANHNM OKONTHOCTUMA NpeAcTaB/basio HeCcpaMepHo
ynnTakbe, Koje He 61 MOrJIO Aa Ce cmMaTpa onpaBAaHUM y cMUciy YnaHa 1. Mpotokona 6p.
1. MebhyTum, Cyg je, Takohe ncTakao aa unaH 1. MNpoTtokona 6p. 1,He jemum NpaBo Ha NyHy
HaKHaZy Y CBMM OKOJTHOCTUMA, jep NernTYMHU L/beBY “jaBHOT MHTEpeca’, Kao LUTO CY OHU
Koju ce MoKylwaBajy noctmhu Mmepama eKoHOMCKe pepopme U Mepama OCMULLIbEHVM
na ce nocturHe Beha counjanHa npasaa, MoOry fia foBeay 4O Tora la HakHaja Moxe 6uTtn
Marba of MyHe TPXKULLHe BPeaHOCTI. 2%

Mako ycnoBu HakHaje jecy of CYLUTWHCKOT 3Hauaja 3a OLEeHY Ja N je NOCTUTHyTa npa-
BUYHA paBHOTEXa M3Mehy pasnuuutix cykobsbeHVx NHTepeca v [a Nu je nuuy Koje je
NULLIEHO MMOBUHE HAMETHYT HecpasmepaH TepeT unu He, Cyd 3a CBPXe NpoBepe cpasmep-
HOCTM Pa3maTpa 1 OKOSIHOCTU Y LIEIVIHU U TO HaPOUUTO: MUTatbe 3aKOHUTOCTY, AYKUHE
BpemeHa 0 KOMe je peu, NpoLecHe rapaHuuje 1 nocsieanue 3a nogHoC1oLa npeacTaBKe.

248 Lithgow and Others v. the United Kingdom, npepcTtaBka 6p. 9405/81, npecypna op 8. 7. 1986.
249 James and Others v. The United Kingdom, npepcTtaBka 6p. 8793/79, npecyna og 21. 2. 1986.
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1.2. CounjanHe HakHage/neH3uje

= 1) Cranpappu

Y cTapujoj cynckoj npakcu Tena KoHBeHLmje cmaTtparso ce fa je ynnaTta obaBe3HVX gonpu-
Hoca 6uo Koje BpcCTe coumjanHOr ocurypatrba oBena [0 npasa 3awTuheHor ynaHom 1.
MpoTtokona 6p. 1 camo Kaga NocToju AnpekTHa Be3sa usmehy n3Hoca ynnaheHux gonpu-
Hoca v poperbeHux HakHaga (Muller v. Austria, opnyka Komucuje, ctp. 49).2° Y cynpor-
HOM, MofHOCKMaL, NPeAcTaBKke HU Y jeAHOM TPeHYTKY Huje nmao yyewhe y doHay Koju
je moryhe npentndukoaTtn 1 notpaxneatu (G. v. Austria, ognyka Komucuje, ctp. 86%' n
Kleine Staarman v. Netherlands, ognyka Komucuje, ctp. 166%2).

MehyTum, y 6pojH M KacHMjum cnydajeBmuma Cyq je focnefHO CMaTpao fa Yak U HakHagae
couujasniHOr ocuryparba y CMCTeMy KOjiu Ce He 3acHMBa Ha ynnaTu JONpUHoca Mory npeg-
CTaB/baTV UMOBUHY Yy cMuciy ynaHa 1. MpoTtokona 6p. 1 (Buchen v. Czech Republic, ctaB
46,%>2 Koua Poirrez v. France, ctaB 37;>* Vessels-Bergervoet v. Netherlands (ogn.)** n Van den
Bouvhuijsen and Schuring v. Netherlands (ogn.)*®).

HecrrypHocT Be3aHa 3a NpumernBOCT OBe ofpeade Ha HakHafe 13 CoLmjanHor ocury-
parba KOHauYHO je pasjalmeHa y npeamety Stec and Others v. the United Kingdom [GC],
(ogn.), cT. 47-56. Cyn je HanomeHyo fa y BehuHu gpaBa NoCToju LIMPOK PACMoOH HakHaja
13 coumjanHor ocuryparba npefsrheHnx Kao foaerbeHo npaso. HakHage ce duHaHcmpajy
Ha MHOTO Pa3NMUMTKX HauMHa: Heke ce nnahajy ynnatom fjonpuHoca y ogpehenn ¢oHg;
HeKe 3aBuce ol eBUAEHLMje ONPUHOCaA Ty»K1oLUa; Benvkuy 6poj ce nnaha 13 onwTer ono-
pesvBara Ha OCHOBY 3aKOHOM yTBpheHor cTaTyca. C 063MPOM Ha Pa3HONUKOCT HaurHa
duHaHcrpara 1 mehycobHy NnoBe3aHOCT HakHaja y BehrHM cuctema coumjanHe 3awtuTe,
BMLLUE HUWje OMNO onpaBfaHO CMaTpaTh Aa CamMo HakHage dUHaHCKMpaHe JONPUHOCKMMA
ofnpeheHom poHAy cnapajy y noapyuje npumeHe unaHa 1. Mpotokona 6p. 1. LWTaBuwe,
NCKIby4nTW HaKHaae nnaheHe 13 cctema onwiTer onopesmBara 3Haunno v 3aHemapuTm

250 Muller v. Austria, npepcTtaBka 6p. 38412/04, opnyka og 6. 11. 2008.

251 G.v. Austria, npefctaBka 6p. 10094/82, ognyka og 14. 5. 1984.

252 Kleine Staarman v. Netherlands, npeactaBka 6p. 10503/83, ognyka og 16. 5. 1985.

253 Buchen v. Czech Republic, npepctaBka 6p. 36541/97, npecyna o 26. 11. 2002.

254 Koua Poirrez v. France, npeacTtaBka 6p. 40892/98, npecyga og 30. 9. 2003.

255 Vessels-Bergervoet v. Netherlands, npeactaBka 6p. 34462/97, opnyka og 3. 10. 2000.

256 Van den Bouvhuijsen and Schuring v. Netherlands, npepctaBka 6p. 44658/98, onnyka ofi 16. 12. 2003.
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UMtbeHNLY @ MHOTU TYXKMOLM KOjU NMOTPaXkKMBatba 3aCHMBAjy Ha TOM MOTOHEM CUCTEMY
Takohe fonprHoce heroBom duHaHcMpamy Kpo3 nnahake nopesa.?’

Y MmogepHOj AeMOKPATCKOj Ap»aBu OMNCTaHaK MHOIMX NojefuHaua TOKOM Liefior XnBoTa
WUNM [ena »KMBOTa MOTMYHO 3aBMCK Of HAaKHaZa couMjanHOr ocurypaka W couujanHe
3awTute. MHOMM HauMOHaNHW NPaBHU CUCTEMU MPU3HAjy Aa je TakBUM MojeanHuMMa
notpeb6aH ofpeheH cTeneH N3BECHOCTM 1 CUTYPHOCTY 1 NpeaBubajy npaBo Ha ncnnaty
HakHajla — 3aBUCHO Of WCMyHEHOCTW YCNoBa MpUXBaT/bMBOCTW. Kaga Hekn nojegu-
HaL, MOXe [la TBPAW a Ha OCHOBY HaLMOHAJHOT NpaBa MMa HEeKO MPaBO Ha HakHazy u3
couvjanHe 3alTnTe, Taga b1 3Havaj Tor HTepeca Tpebano MaHUPeCToBaTY 1 Yy Npecyan
KOHCTaTauujom fa je unaH 1. MpoTtokona 6p. 1 npumetrbuns (Stec and Others v. the United
Kingdom [GC], (oan.), ctaB 51,8 Moskal v. Poland, ctaB 39%°° n Andrejeva v. Latvia [GC], cTaB
77260).

YnaHom 1. MpoTokona 6p. 1 He orpaHnyaBa ce ciobofa Ap»aBa yroBopHULa fa ogslyye
xohe nn uny He ycnocTaBUTK OMNO KakaB 0OMUK CUCTeMa CouMjanHor ocurypama munm
fa ofabepy BPCTY UM U3HOC HakHaja Koje e ce npyaTtn y HEKOM TakBOM CUCTEMY
(Sukhanov and lichenko v. Ukraine, ctaB 36, Kolesnyk v. Ukraine (opn.), cT. 89 1 9192 n
Fakas v. Ukraine (opn.), cT. 34, 37-43, 48%%). MehyTum, ako gp»aBa yroBopHuLa Mma Ha
CHa3u 3aKOHOAABCTBO KOjuUM Ce npefBrha ncnnaTa coumnjanHe HakHage - 6e3 063rpa Ha
TO je N Ta HaKHaja yC/I0B/beHa NPeTXoaHUM nnaharmem JoNpUHOCa UK He - TaKBO 3aKo-
HOJABCTBO CTBapa UMOBUHCKM UHTEpEC Koju crada y Aomaluaj unaHa 1. Mpotokona 6p. 1
3a Inua Koja cnymaajy ycsioBe npema ToM 3akoHofaBcTBy (Stec and Others v. the United
Kingdom [GC], (opn.), cTaB 54).2%*

3aKoHO[ABCTBO KojuM ce npeasuha ucnnata cTapocHe neH3uje, 6e3 063npa Ha To je nu
ycnoB/beHa nnahamem JOMPUHOCa MNW He, CTBapa MMOBUHCKN UHTEpeC Koju cnaga y
AOMallaj TOr unaHa 3a fimua Koja 1CryHasajy ycioBe npema ToM 3akoHoaascTBy (Carson
and Others v. the United Kingdom [GC], cTaB 64).2%°

257 Stec and Others v. the United Kingdom, npepcTtaBke 6p. 65731/01 1 65900/01, oanyka op 6. 7. 2005.
258 Wcro.

259 Moskal v. Poland, npepctaBka 6p. 10373/05, npecypna og 15. 9. 2009.

260 Andrejeva v. Latvia, npepctaBka 6p. 55707/00, npecyaa og 18. 2. 2009.

261 Sukhanov and lichenko v. Ukraine, npeactaske 6p. 68385/10 u 71378/10, npecyna og 26. 6. 2004.
262 Kolesnyk v. Ukraine, npepctaBka 6p. 57116/10, ognyka og 3. 6. 2014.

263 Fakas v. Ukraine, npepctaBka 6p. 4519/11, ognyka of 3. 6. 2014.

264 Stec and Others v. the United Kingdom, npepctaBke 6p. 65731/01 1 65900/01, oanyka op 6. 7. 2005.
265 Carson and Others v. the United Kingdom, npepcTaBka 6p. 42184/05, npecypa of 16. 5. 2010.
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MebhyTtum, Kaga ogpeheHo nuue He 3agoBosbaBa (Bellet, Huertas v Vialatte v. France (ogn.),
cTaB 5)?% 3aKoHcKe ycnoBe yTBpheHe HaLMoHanHMM NpaBoM 3a fofeny 6uno Kor noce6-
HOr 06/1MKa couujaiHe HaKHafe WK NeH3unje Uim NpecTaHe Aa X UCNyHasa, He NMoCToju
Mellakbe y MpaBa Ha OCHoBY unaHa 1. MNMpoTtokona 6p. 1 (Rasmussen v. Poland, ctaB 71),%%’
Kao HW Y CnyJajy Kaja je foLUno 1o NPOMeHe YC/I0Ba Npe HEero LWTO je MoAHOoCUIaL, 3axXTeBa
NCNyHKO CBe ycsioBe 3a ncnnaty ogpeheHe HakHaae (Richardson v. the United Kingdom
(omn.), ctaB 17).2°®8 Kafja 06ycTaB/batbe UM CMakbeHbe MNeH3uje Huije nocaeanua uno Kak-
BMX NMPOMEHa y OKOMIHOCTMa NoAHOCUOLa 3axTeBa, Beh je nocneaguua npoMeHa 3akoHa
UNN HeroBe NpumeHe, Moxke ohn Jo Mellara y npaBa Ha OCHOBY unaHa 1. MNpoTokona
6p. 1 (Béldné Nagy v. Hungary [GC], ctas 86).%° Takohe, yTBpheHo je aa je unaH 1. Mpoto-
Kona 6p. 1 NnpumenrB y ciyyajy Kaja je NofHOCUTESbKIM 3aXTeBa HaNoXeHOo a BPaTy Hak-
Hafle Koje je npumunna, y ,obpoj Bepu, no3neajyhv ce Ha agMUHUCTPATUBHY OZYKY U Kaja
je powno Ao rpetwuke oprara snactu (Cakarevic¢ v. Croatia, cT. 54-65).27°

Y npeamety Gaygusuz v. Austria (ctaB 41), Cyq je yTBpAMO Aa NpaBo Ha u3y3eTHy nomoh
- coumjanHy HakHagy Be3aHy 3a nnahatbe fonpriHoca y GoHf 3a ocurypame 3a Ciyuvaj
He3anoCneHOCTU - YKONMKO je npefBunheHo y NpuMerbBOM 3aKOHO4ABCTBY, NpeAcTaB/ba
WUMOBWHCKO MpPaBo cxofHo unaHy 1. MNpoTtokona 6p. 1.7 Y npegmety Klein v. Austria, (cTaB
57), HaBedeHo je Oa je NpaBoO Ha MeH3Ujy Koja ce ncnnahyje 13 afBOKaTCKOr NEH3NOHOT
cuctema 6mno nosesaHo ca nNnahamwem JONPUHOCA, a ako Cy ce TK gonpuHocy nnahany,
LOTVMUYHOM ML Ce He MOXKe YCKpaTUTX ucnnata.?’? lonpuHocu neH3roHom GoHZy mory,
y ofpeheHnM OKONHOCTUMA 1 MPeMa HaLMOHAIHOM MpPaBy, CTBOPUTY NMPaBO Ha UMOBUHY
(Kjartan Asmundsson v. Iceland, ctaB 39;%”2 Apostolakis v. Greece, cT. 28 n 35;%7* Bellet, Huertas
and Vialatte v. France (ogn.)?’®> v Skorkiewicz v. Poland (ogn.)?’¢).2””

266 Bellet, Huertas and Vialatte v. France, npepctaBke 6p. 40832/98 n ap., ognyka og 20. 4. 1999.

267 Rasmussen v. Poland, npepcTaBka 6p. 38886/05, npecyna og 28. 4. 2009.

268 Richardson v. the United Kingdom, npepactaBka 6p. 26252/08, ognyka og 10. 4. 2012.

269 Béldné Nagy v. Hungary, npeactaBka 6p. 53080/13, npecyfa og 13. 12. 2016.

270 Cakarevi¢ v. Croatia, npeactaska 6p. 48921/13, npecyna og 16. 4. 2018.

271 Gaygusuz v. Austria, npepctaBka 6p. 17371/90, npecyaa oa 16. 9. 1996.

272 Klein v. Austria, npepcTaBka 6p. 57028/00, npecypna of 3. 3.2011.

273 Kjartan Asmundsson v. Iceland, npepcTtaBka 6p. 60669/00, npecyaa og 12. 10. 2004.

274 Apostolakis v. Greece, npefictaBka 6p. 39574/07, npecyaa o 22. 10. 2009.

275 Bellet, Huertas v Vialatte v. France, npefctaBke 6p. 40832/98 n ap., oanyka og 20. 4. 1999.

276 Skorkiewicz v. Poland, npepctaBka 6p. 39860/98, oanyka op 1. 6. 1999.

277 Vodi¢ kroz ¢lanak 1. Protokola br. 1 uz Europsku konvenciju o ljudskim pravima, Zastita vlasnistva, Vijece
Europe/Europski sud za ljudska prava, 2019, ctp. 13 1 14.
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= 2) Npumepwn npecyna/opnyka

TEC AND OTHERS V. THE UNITED KINGDO

npeacTaBke 6p. 65731/01 n 65900/01, opanyka of 6. jyna 2005. roguHe

" YurbeHnuHo cTame

MNMopgHocroumn npeacTaBke - NeTopo HBPUTAHCKMX Ap)KaBibaHa, rha PermHa Xenne (npBa
nofgHocuTesbKa NpefCcTaBKe - Koja je MoByKa xanby), rha AHa CTek (pyra nogHoCcuTe bKa
npepactaske), . MaTpuk JlyH (Tpehn nogHocunay npegcTaske), rha Cybun CneHcep (ueT-
BpTa NogHocuTesbKa npeactaBke) u r. Onueep Knumbep (netn nogHocunay, npeactaBke),
XKanunu cy ce Ha poAHY ANCKPUMMHALIM]Y MPUIIMKOM NpumMarsa prHaHcujcke nomohu 36or
CMatbeHVX Nprxoda. [lpyra nogHoCMTe/bKa je novyena Aa nati of MHAyCcTpujcke 6onectu.
Op 1989. roguHe Huje 6una y cTamwy Aa HacTaBu ca pagom 36or noepepe neha v novena
je ma nprvma ¢rHaHcmjcky nomoh. HakoH HaBpLueHux 60 roanHa, ofnyyeHo je aa joj ce
duHaHcurjcka nomoh 3aMeHn NeH3njoMm.

MNMopgHocKTerbka NpeAcTaBKe ce »Kanuna npoTMB OBe ofJjiyke AnenauvioHOM cydy 3a
couujasiHO ocuryparse ca obpasnoxerbeM fa 6u, fa je 6una myLIKapay UcTe CTapocTy,
HacTaBuMa ga npuma ¢GrHaHCKjcKy nomoh Koja je 6una BpegHuja. Cyg je ogbro 3axTes,
a nogHocuTesbKa NpefcTaBke ce Xasusa NoBepeHnKy 3a CoLMjalHO ocurypare Koju je
EBponckom cyny npaBae ynyTvo Tpu NnuuTaka. HakoH JoHoLea ognyKe, MOBEPEHMK Huje
[03BOJIMO fa NoAHOCUOUM NpeAcTaBke byay nogHocuoum xanbe, anu je nnak 4O3BoANO
[la ce npeameT pa3maTpa Yy CiyyajeBrMa rae cy nofHocuoLm xanbe 6unu cnyxéeHuum
KOju Cy OaJlyymBany 0 OBOM NpeameTy.

Tpehn nogHocunay npefcTaBke je nMpeTpneo noespeny pyke TOKOM pafa, 36or yera je
MOpao Aa npecTtaHe fa paau. MNoveo je ga npuma HoyaHy nomoh 3a nospeay. Ynpkoc
unkeHnun ga je 1988. rogmHe HaBpwmo 65 rognHa, nogHocuNaL NpeacTaBKe je moyeo Aa
npuvma neHsujy Kaga je HanyHuo 70 roanHa. HapnexxHu cny»k6eHuk je 1996. rogmHe pas-
MOTPUO ClyYaj 1 o4nyumo a ce rMHaHCMjcKa NOMON 3ameHU NeH3mnjoM, Koja ce ncnnahyje
Kao 25% of drHaHcmjcke nomohu. MNogHocnay npeAacTaBKe »anmno ce Ha OCHOBY Tora Aa
61 eHa, y ICTM OKOJTHOCTMMA, 61na TpeTMpaHa Kao Aia je neH3noHmcaHa 1988. roguHe n
[a 6 TpajHO npuMmana GUKCHyY ncnnaTty HoByaHe nomohu Koja je Beha.

YeTBpTa nogHocmTe/bKa NpefAcTaBKe je maTuna of nospena BpaTa M3a3BaHVX PafoMm U
360r Tora je gobuna ¢puHaHcmjcky nomoh a HakoH HaBpLueHnx 60 roguHa fjobuna je nex-
3ujy. MeT rognHa KacHuje ognydyeHo je na he, genosarbem 3akoHa 13 1988. roguHe, eHa
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dunHaHcrjcka nomoh TpajHo 6uTn duKcHa. MofHOCKTE/bKa NpPefCTaBKe Ce XKanuna Ha
oCHOBY Tora fia 6u, Aa je MyluKapal, HacTaBuna Aa nprMa GpriHaHCcKjcKy nomoh Koja Huje
duKcHa.

MeTn nogHocunal, NpeacTaBke je nmoBpeano neha Ha nNocny M Huje Morao Ja HacTasu
Za pagu. Kao pesyntaT Tora, oH je fo6uo ¢uHaHcmnjcky nomoh, anu je ca HaBpLUEHUX
65 rogviHa novyeo Aa npvma nensujy. Cefam rogrHa KacHuje, HageXxHN Cny>K6eHuK je
NMOHOBO Pa3MOTPUO HeroBy GrMHaHCMjCKy NOMON 1 0AyUMO Aa je 3ameHu neH3ujom. Moa-
Hocunau npeAcTaBKe ce »Kano Aa bu eHa y TakBMM OKONTHOCTMMa 6una TpeTupaHa Kao
[a je neH3noHMcaHa of 1989. roanHe v fa 61 Ha Taj HauMH cTekna TpajHy GUKCHY GrHaH-
cmjcky nomonh.

Mpema HaLuMoHaNnHOM 3aKoHOAABCTBY, GUHaHCKjcKa Nomoh 3a cmarbeHe npuxope (OMNCMN)
3aCHOBaHa je Ha npuxoanmMa Koju cy npeasuheHn 3a Hecpehe unu 6onecTy NnoeesaHe ca
pagom. CMaTpa ce NPUXOAOM KOju HMje M3 JOMPUHOCA, @ Kao MpaBHa KaTeropuja npo-
MEHEH je 1N MPeumMeHOBaH Yy 3aKOHy O couujanHoM ocurypary 13 1986. rognHe. OBa
nomoh ce ncnnahyje cagawbym 1 GUBLLUM PafHMLMMA Koju Cy npeTpnenn Hecpehy Ha
nocny Kako 6u ce HalOKHaAWIO HapyLUaBakbe HrxoBe CNocobHoCTY Aa 3apahyjy. MNpema
HOBUM ofpefibama, CBU KOpUCHMLM dUHaHCKjcke nomohu Koju cy fo 1989. roguHe HaBp-
wwnm 70 roguHa (Mywkapum) unm 65 roguHa (keHe), nobujahe TpajHy GUKCHY GprHaHCK]-
cKy nomoh. CBM ocTanu KopucHMLmM 61 6unm nuweHn puHaHcnjcke nomohu Koja 6m 6una
3amMerbeHa MeH3njom.

Cyg je cTao Ha cTaHOBMLWTE A3, C 0631poM Aa je KoHBeHLMja npe cBera cmcTem 3a 3alTuty
JbYACKMX NpaBa, MoOpa y3eTu y 063Up NpoMeHe yCioBa YHyTap TYXKEHe JprKaBe U yHyTap
[p>KaBa YroBOpHMLa yorwTe 1 Mopa TYMaunTu 1 NprMerbnBaT KOHBEHLWjY Ha HAaUMH KOoju
FbeHa NpaBa YMHU NPAKTUYHUM 1 AeNIOTBOPHUM, @ HE TEOPUJCKAM U UITy30PHUM (CTaB 47).

KoHBeHUWMja ce Mopa uMTaTi y LIeNUHA 1 TYMAunTX Ha TakKaB HaulH a MPOMOBULLE YHY-
TpaLlky AOCNeAHOCT 1 ycKnaheHocT namehy weHUx pasnnunTrx ogpenaba (Bugetn Klass
and Others v. Germany, npecyga ofi 6. centembpa 1978, Cepuja A 6p. 28, cTp. 30-31, cTaB
68; BuaeTn Maaouia v. France [GC], 6p. 39652/98, ctas 36, ECHR 2000-X u Kudta v. Poland
[GC], 6p. 30210/96, cTaB 152, ECHR 2000-512). C TM y Be3u, BPELHO je 3anaxatba Aa je
Cyn y cB0jOj CyACKOj MpaKCK O NPUMEHMBOCTY UnaHa 6. cTaB 1. NpBOGUTHO cMaTpao Aa cy
noTpaxrBarba Koja ce 04HOCe CaMO Ha couujanHa faBakba Koja Cy YMHUIa Aeo cucrema
[OMPUHOCA, 360r CIMYHOCTY Ca CUCTEMMMA MPUBATHOT OCMIypatrba, 61na JOBOLHO NNYHA
N eKOHOMCKa fia NpeAcTaB/bajy npeaMeT CnopoBa 3a ,yTBphurBare rpahaHckmnx npasa”



206 Il AEO

(Bupetu Feldbrugge v. Netherlands n Deumeland v. Germany, o6e npecyge oa 29. maja 1986,
Cepuja A 6p. 99 n 100). Mehytum, y npeamerty Salesi v. Italy (npecyna of 26. dbebpyapa
1993, Cepuja A 6p. 257-E) Cyn je Harnacmo aa je nogHocunal npefcTaBke NMAo OCTBa-
puBO NpaBo, NojefMHaYHe U EKOHOMCKe npupofe, Ha couujanHe beHeduupje. Mmajyhin
10y BMay, Cya je ogyctao of nopehera ca NprBaTHUM CUCTEMMMA OCUTYpakba U 3axXTeBa
3a 065MKom ,yroBopa” namehy nojeavHua v gpxase. Y npeamety Schuler-Zgraggen v.
Switzerland (npecyna op 24. jyHa 1993, Cepuja A 6p. 263, cTp. 17, cTaB 46), Cya je cmaTpao
[la,pa3Boj 3aKOHa ... M HAueno jefHaKor NocTynarba Hanaxy 3ay3umatbe CTaBa Aa je faHac
orLiTe NPaBWOo Aa ce YnaH 6, cTaB 1 NpYMersyje Ha NoJby CoLMjanHOT OCUTYpPakba, YKIby-
uyjyhu yak n coumjanHy nomoh” (ctas 48).

Y nHTepecy je KoxepeHTHOCT KoHBeHUMje Y LieNnHN Aa ce ayTOHOMHM KOHLenT ,noceaa”
y unaHy 1. MpoTokona 6p. 1 Tymaun Ha HauMH KojU je y CKNnapy ca KOHLENTOM HOBYaHUX
npasa npema ynaHy 6. ctas 1. KoHBeHuwje. LLITaBuLue, BaXHO je yCBOjUTM Tymayere unaHa
1. MpoTtokona 6p. 1 Kojum ce n3beraBajy HejeHAKOCTM TPeTMaHa Ha OCHOBY pasfivKa Koje
cey flaHalbe BpeMe YMHE HeNIOTYHUM NN HeoAPXMNBUM. (CTaB 49)

Mpuctyn Cypa unaHy 1. MpoTtokona 6p. 1 Tpebano 61 Aa ogpaxkaBa peanHOCT HauMHa Ha
Koju je npyxatbe coumjanHe nomohu TPeHYTHO OPraHM30BaHO Yy pXXaBama uflaHuLlama
CaBeta EBpone. JacHo je ga yHyTap TuX Ap»aBa, Kao 1 yHyTap BehrHe nojefvHauyHuX
[paBa, NOCTOjU WMPOK CrMeKTap HakHaja couujanHe 3awTuTe Kao npasa. HakHage ce
duHaHcKpajy Ha pa3He HaumHe: Heke ce nnahajy gonpuHocrmMa y oapeheHun ¢oHg; Heke
3aBuUCe Of eBUAeHLUMje AONPUMHOCa NOJHOCMOLA 3axTeBa; MHOre cy nnaheHe n3 onwTer
onopesrBarba Ha OCHOBY 3aKOHCKM fAedurHuncaHor ctatyca n ap. C 063Mpom Ha pasHo-
NIMKOCT HaunHa ¢uHaHcMpamwa 1 mehycobHy noBe3aHOCT HakHaga Y BehuHM cucTema
coumjanHe 3alTMTE, BULE HWje 610 onpaBaaHO CMaTPaTy Aa CamMo HakHage GUHaHCK-
paHe ponpuHocuMa ofpeheHom doHAy cnafajy y noapyudje npumeHe unaHa 1. MNpoto-
kona 6p. 1. LWTaBuwwe, CKIbyunTN HakHagde nnaheHe M3 cucTemMa OnwITer ornopesrBama
3HaAUUNO 61 3aHEMapUTM YNHbEHULY [a MHOTU TY>KMOLM KOju MOTPaxrBaka 3acHUBAjY
Ha TOM MOTOHEM CUCTEMY Takohe AonprHOCe HheroBoM GUHaHCKparwy Kpo3 nnahame
nopesa (cra 50).

Y MOfepHOj AeMOKPATCKOj ApXKaBy, MHOTM MOjeAnHUN Cy TOKOM Lieflor CBOT KMBOTa Uin
[IeNOM CBOI XMBOTa MOTMYHO 3aBWCHU Of COUMjajiHe 3alwTuTe U couurjanHe nomohw.
MHOr1 HaLMOHaNHW NPaBHM CUCTEMM NPU3HAjY Aa TaKBU NojefMHLUM 3axTeBajy ogpeheHu
HUBO CUTYPHOCTU 1 NpefBuhajy Aa ce HakHage ucnnahyjy nog ycsoBom fa Cy UCIYHEHN
ycnoBu NofgobHOCTM Kao npaso. Tamo rae nojeanHal, MmMa NpaBo Ha OCTBAapUBaH-E NpaBa
Ha coumjanHy nomoh npema HaLMOHANHOM 3aKOHY, BaXKHOCT TOT MHTepeca crnaga y npu-
MeHy unaHa 1. MpoTokona 6p. 1 (ctaB 51).
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KoHauHo, Cyp cmaTpa fa npaBo Ha HakHagy 6e3 JonpuHoca cnafa y Aenokpyr ynaHa 1
MpoTtokona 6p. 1. Mlako KoHBeHLmja yTBphyje Koja cy y ocHOBM rpahaHcKa 1M NonmTruyKa
npaBa, MHOra OA X NMajy UMMNAnKaLmMje coumjaiHe UM eKOHOMCKe npupoge (cTas 52).

GAYGUSUZ V. AUSTRIA

npepacTtaBka 6p. 17371/90, npecypa oA 16. centemb6pa 1996. roanHe

" 'HumeHnuHo cTambe

MoaHocunay npeactaBke, r. LleBat Majrycys, agpxaembaHuH Typcke, poheH 1950. roguHe,
XunBeo je y XepwuHry (fToprwa Ayctpuja) og 1973. rogunHe pgo centembpa 1987. roguHe.
Op Tapa xusu y Miamupy, y Typckoj. NogHocrnay npefcTaBke je ¢ npekuguma omo 3ano-
cneH y AycTpumju of noyeTKa cegamaecetux o oktobpa 1984. rognHe Op Taga, cee o 1.
jyna 1986. rogriHe je HaU3MeHWYHO UK 61O HE3anoCeH UKW NPOrNaLleH HECNOCOOHNM
3a pag, npu yemy je nprmao ogroeapajyhe HakHage. Og 1. jyna 1986. o 15. mapTa 1987.
rof1He je NPYMMO aBaHC Ha nNpefcTojehy neHsunjy y obnuky HalokHae 3a He3anoc/IeHOCT.
Kapa my je Baxerbe OBOr NpaBa UCTEKNO, 6. jyna 1987. roguHe nogHeo je monby 3aBoay 3a
3anowsbaBame (3aBog) y JIHLY 3a NeH3MjcKM aBaHC y o6nnKy BaHpeaHe nomohu. [laHa 8.
jyna 1987. rognHe, 3aBog je og6uo monby jep nogHocunal NpeacTaBke Huje 61o aycTpuj-
CKU AipKaB/baHVH, WTO je 610 jegaH of ycioBa NponucaHnx y ogerbKy 33(2) 3akoHa o ocu-
rypamy npoTuB He3arnocseHocTn o 1977. rogriHe 3a ocTBapeme npasa Ha TakBY HakHay.
lfocnoguH lajrycys je nopHeo »anby NpoTuB NOMeHyTe ofnyke PermoHanHom 3aBogy 3a
3anowsbaBarbe [opre AycTpuje. HaBeo je Aa je pa3nnka Kojy je MOMeHyTU Ofiesbak 3akoHa
npaBno n3mehy ayCcTpmjcKUX 1 CTPaHUX ApKaB/baHa HEOMpPaBAaHA, NMPOTUBYCTABHA U
npoTrBHa ogpeabama EBporncke KOHBEHUWje O sbyAckMM npaBuma. JaHa 16. centembpa
1987. roguHe, PermoHanHu 3aBop 3a 3anolbaBatbe je ofbmo xanby n noTBPANO oCro-
peHy oanyKy. 3aBofl je HaBeO fla OH He CaMO Ja HUje NMAOo ayCTPUjCKO ApXKaB/baHCTBO,
Hero Aa, nopep Tora, HEroB Cjlyyaj Huje Morao 6uUTK CBPCTaH HY Yy jelHy Of KaTeropuja
noj Kojuma je y 3akoHy noctojana moryhHoct n3y3eha og tor ycnosa. [laHa 2. HoBeMb6pa
1987. roguHe, nogHocunaL, NpeacTaBKe je MoAHeOo Xanby YCTaBHOM Cyfy Y KOjOj je TBPAUO
Ja je noctojana noBpeda unaHa 5. OCHOBHOr 3aKOHa, CT. 1, 6. n 8. KoHBeHUuje, n ynaHa 1.
MpoTtokona 6p. 1. laHa 26. bebpyapa 1988. roguHe, NOLWTO je xanby pa3moTpuro 6e3 npu-
CYCTBa jaBHOCTY, YCTAaBHYU Cyf je og6mo aa y3me npeameT y pasMaTtparbe, anu Huje ocno-
pUYo HaaNeXHOCT YNpaBHOr cyfAa. YCTaBHU CYA je Aakie ynyTuo npeameT YnpaBHOM cyay
(ctaB 3. unaHa 144. CaBe3sHor ycTtaBa). laHa 16. maja 1988. rogunHe, YnpasHu cyg je oa r. [aj-
rycysa 3aTpakuo a JOCTaBu JOoNyHCKa obpasnoxetba. [laHa 7. jyna 1988. rognHe, nogHo-
cunau npefcTaBKe je TO Y YUMHMO, Xano ce Ha NoBpeAy CBOr NpaBa Ha NeH3UjCKM aBaHC
y 06511Ky BaHpefHe nomohu, y cknagly ¢ ogroapajyhum ogpeabama 3akoHa o ocurypamy
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NPOTUB HE3amnoCNeHOCTW. 3aTPaXno je of YnpaBHOr cyaa Aa ogbaun ognyky PervioHan-
Hor 3aBofla 3a 3anolbaBahe [optbe AycTpuje of 16. centembpa 1987. roguHe Kao Hesa-
KOHWTY MO OCHOBY CBOT Cafjp»Kaja, Kao 1 Aa npeAMeT o0yCcTaBy 1 Npocnenmn YCTaBHOM Cyny
Ha pa3mMaTpare yCTaBHOCTU oaesbka 33(2)(a) 3akoHa 0 ocurypamy NpoTMB He3anoC1eHo-
ctn. [laHa 19. centemb6pa 1989. roguHe, YnpaBHU Cyf je Ha 3acefjakby OfiPXKaHOM Y OfCy-
CTBY jaBHOCTU NPOrfacuo cebe HeHaNEXHNM 1 TYX0y ofbaLmo.

locnoauiH Majrycys ce Kommcnju obpatuno gaHa 17. maja 1990. roguHe. MNo3ueajyhn ce Ha CT.
1.1 8. unaHa 6. KoHBeHUuje 1 unaH 14. KoHBeHuwje y Be3u ca unaHom 1. Mpotokona 6p. 1,
»anmo ce Ha NoBpeAe HEeroBor Npasa Ha MpaBMyaH NPaBHM NOCTyNakK, NpaBa Ha MoLITO-
Batbe HeroBor NPUBATHON XMBOTA M MPaBa Ha MUPHO Y>K1Bakbe CBOje MMOBKHE. Komucnja
je npornacuna npujasy 6p. 17371/90 npuxsambusom 11. jaHyapa 1994. roanHe.

LTo ce Tnue npumernnBocTy ynaHa 14. KoHBeHuuje y Be3n ca unaHom 1. [NpoTokona
6p. 1, Cypn je KOHCTaTOBAO fa, Y cknagy c yTepheHom npakcom Cypna, unaH 14. KoHBeH-
unje gonymwyje octane 6utHe ogpen6e KoHseHuuje n Mpotokona. OH HemMa He3aBUCHO
nocTojarbe jep MMa [1ejCTBO UCKIbYYMBO Y Morneny ,y»KrBarba npasa 1 cnobopa” 3ajem-
yeHVX TM ofpenbama. Maga nprMeHa unaHa 14. He npeTnocTaBsba NOBPeERY TUX ofpe-
Zaba — 1 yTONMKO je ayTOHOMAH — He MO>Ke MOCTOjaTV MPOCTOP 3a MPVMEHY TOT YNlaHa ako
nocmaTpaHe YnkeHuLe He cnagajy y obnact npumeHe jeiHe nnu BuriLle kX (CTaB 36).

MNopHocunay n Bnaga Typcke cy TBpannu Aa je unaH 14. KoHBeHUuMje NpyMenB y Be3un
ca unaHom 1. MNpoTokona 6p. 1. Mo3Banu cy ce Ha pe3oHoBate Komuncuje, Koja je yTBp-
avna fa je opobpemne BaHpegHe nomohy noeesaHo ca nnaharem gonprHoca poHAay 3a
ocuryparbe npoTrB HesanocneHocTu (ctaB 37). Bnaga Ayctpuje je, mehByTtnm, TBpavna ga
BaHpefAHa nomoh He moTnaga nof AenoKpyr unaHa 1. Mpotokona 6p. 1. MpaBo Ha BaH-
peaHy nomoh Huje NnporcTrLano ayTomaTcku u3 nnahara gonpuHoca QoHay ocurypama
NPOTUB He3arnocneHoCTU. Y nuTarby je 6una BaHpeaHa nomoh Kojy je ap»aBa ogobpasana
NMUMMa Kojuma je notpebHa. MNocneauua Tora je aa unaH 14. KoHBeHLMje HEMA HMKAKBO
nejctBo (cTaB 38). Cyn je HaBeo fAa je y peneBaHTHO BpeMe BaHpeHa nomoh ogobpaBaHa
NMUMMa KOjUMa je UCTeKSI0 NMPaBo Ha HAJOKHAaZy 3a He3anoc/IeHOCT N Koja Cy UCnyma-
Bana octasne npasHe ycnose ogpeheHe Ogerbkom 33 3aKoHa O ocurypamy NpoTUB Hesa-
nocneHoctu. MpaBo Ha OBO coLMjanHO NpuUMarbe je Jakfie noesaHo ca ynnahmearmwem
ponpuHoca QoHAy ocuryparba NPoTMB HE3anoCIeHOCTH, WTO je NpedycnoB 3a ucnnarty
HaJloKHae 3a He3anocneHocT. Cneau fa ce NpaBo Ha BaHpeAHYy NOMOh He MoXe OCTBa-
puTK y cnyJajeBrMa rae Huje 6uno ynnate gonpuHoca (ctas 39). Y nocmatpaHom npep-
METY Ce Huje TBPAWUIO fa NOAHOCUNAL, HMje UCMYHWO Taj ycnoB. Opbujarbe Aa My ce ofo-
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6pu BaHpeaHa NomMoh 6UIo je 3aCHOBAHO UCKJbYYMBO HA CMO3HAjU ja OH HEMa ayCTPUjCKO
OpXKaB/baHCTBO M He Craja HW Y jefHy Of KaTeropuja nsyseTmx us tor ycnosa (ctas 40).
Cyn cmaTpa Zia je npaBo Ha BaHpeHy nomoh — y mepu y Kojoj je ytBpheHo ogrosapajyhum
nponvcuma — HOBYaHO MpPaBo 3a CBpXe unaHa 1. MpoTokona 6p. 1, Koju je gakne npu-
Men B 6e3 noTpebe Aa ce NO3MBa UCKIbYUMBO Ha Be3y n3mehy npasa Ha BaHpeHY nomoh
1 obasese nnahara,nopesa nnm gpyrux gonpuHoca”. i3 osora npowvsnasu aa je, byayhu
[a je nogHocuouy yckpaheHa BaHpeaHa NomMoh Ha OCHOBY Pa3NIMUUTOCTY KOjy MOKprBa
unaH 14, Tj. tberose HaLMOHANHOCTY, Ta ogpenba (unaH 14) Takohe npumerbmsa (cTaB 41).

LTo ce Tue carnacHocTu ca unaHom 14. KoHBeHuuje y Be3u ca unaHom 1. MpoTtokona 6p.
1, npema npakcu Cyaa, pasnuka y TpeTMaHy je AUCKPUMUHATOPHa Y cMUCy unaHa 14. ako
,HEMa 06jEKTUBHO NN NPUXBAT/bMBO OMNpaBAarbe”, Tj. ako ,HeMa NlermTMmaH Lmb” Um ako
He nocToju ,MPUXBaT/bUBa Be3a Cpa3MepHOCTM n3mehy cpefcTBa Koje je ynoTpebsbeHo un
XesrbeHor uuba®“ Nopep Tora, Ap»kaBe YroBOPHULIE YXKMBajy N3BECHY Mepy dnekcnbunHo-
CTU Y NpoLerbrBatby a NN U 'Y KOjoj Mepu passivke y MHaye CINYHUM CuTyalmMjama onpas-
[aBajy pa3nuunTo noctynarbe. Mehytum, Cyay 6u Tpebano npyxutn BeOMa jake passore
na 6y pa3nuKy y nocTynamy 3aCHOBaHY MCK/bYUYMBO Ha HaLYIOHASIHOM MOPEKJy Morao fa
cmaTpa cnojusom ca KoHseHuUpmjom (cTaB 42). [TogHoCunal je CTajao Ha CTaHOBULUTY fa pas-
NNYMTO NOCTyName ¢ AycTprjaHumMMa 1 ApKaB/baHIMa APYruX 3emasba y oferbky 33(2)(a)
3aKoHa 0 ocurypamy NpoTMB He3anoceHoCT! U3 1977. roauHe y Be3n ca NpaBOM Ha BaH-
peaHy nomoh Huje 6Kno 3aCHOBaHO Ha BUI0 KAaKBOM OGjeKTVBHOM WM NPUXBAT/bMBOM
onpasgamy. OH je gonpuHoce MoHAY 3a ocuryparbe NPoTMB He3arnocIeHoCTn niahao Ha
NCTOj OCHOBM Kao 1 3anocneHn AycTpujaHum (ctas 43).

Bnaga Typcke n Komucuja cy ce carnacune ca CyLUITUHOM aprymeHTa nogHocmoua (ctas
44). Bnapga AycTpuje je TBpAunia fa OCNOPEHA 3aKOHCKa oapeaba Huje buna anuckprmm-
HaTopHa. TBpAUna je Aa je pa3nnumnToCT NoCTynama 6una 3acHoBaHa Ha nieju fa fpxasa
MMa HapounTy OLrOBOPHOCT Mpema CBOjUM JpKaBSbaHUMa 1 fa Mopa Aa OprHe o tbuma
1 NoKpuje hrxoBe OCHOBHe noTpebe. NMopes Tora, oferbum 33 1 34 3aKoHa 0 ocUrypamby
NPOTMB HE3anoCNeHOCTN Cy NPONMCann 1 HeKke nsyseTke of ycnosa. KoHauHo, y pene-
BaHTHO Bpeme AycTpuja Huje Orna Be3aHa H1MKaKBMM YroBOpHMM obaBe3ama ia ogobpasa
BaHpefHy nomoh TypcKum Ap<aBsbaHuMa (cTaB 45). Cya je NpBo HaBeo Aa je T. lajrycys
nmao 6opasuuTe y AycTpmju 1 fa je Tamo 61o 3anocnieH y ogpeheHum neproguma, Kao
1 ga je ynnahusao gonpuHoce y QoHp 3a ocuryparbe npoTrB He3anoCeHOCTU Ha UCTU
HauMH 1 Ha MCTOM OCHOBY Kao M ayCTPUjCKM OprkaBibaHu (CTaB 46). YCTaHOBWO je fa je
opnbujarbe opraHa ia nogHocKoLy npefcTaBke ogobpe BaHpeaHy nomoh 61o 3acHoBaHO
WCKJbyUYMBO Ha YNHEHMLN [1a HYije MMao ayCTPUjCKO AprKaB/baHCTBO, KaKo je buno nponu-
caHo opebkom 33(2)(a) 3akoHa O ocurypahy NpoTUB He3anocseHocTn og 1977. roguHe
(ctaB 47). MNopepn Tora, HWje NoHyheH aprymeHT fa MogHOCUNaL, HUje UCMYHMO ocTane
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npaBHe ycnioBe 3a ogobpaBarbe AOTUYHOT CoLMjanHor faBarba. Cneau aa je oH 61o y NcToj
CUTyauujy Kao 1 ayCTpujCKM ApXKaBibaHn y Nornegy CBOr Npasa Ha To JaBame (CTaB 48).
Ogerbum 33. n 34. 3aKoHa 0 ocuryparby NPOTMB He3anoceHocTn of 1977. roguHe npo-
nncyjy ogpeheHe n3y3eTke y Be3n yCnoBa O APrKaB/baHCTBY, any NogHoCUNaL, Huje cna-
Ao HN Y jeaHy oA TuX KaTeropuja (ctas 49). Cya, fakne, cmaTpa HeyBep/bUBMM apryMmeHTe
Koje je noHyauna Bnapa AycTtpuje, 1 fa Kao n Komuncuja, pasnnumTo noctyname npema
AycTpujaHLMMa 1 CTPaHUM JpXaBSbaHMa y Norneay npaea Ha BaHapenHy nomoh, unja je
XpTBa 6uo r. Majrycys, Huje 61O 3aCHOBaHO Ha 6BUI0 KAKBOM,,06jeKTUBHOM U NMPUXBAT/by-
BOM onpaBgamy” (ctaB 50). Mlako y peneBaHTHO Bpeme AyCTpuja HUje MMana HUKaKBUX
obaBe3a Ha OCHOBY PeLUMNPOYHNX cropa3yma ca Typckom, Kaga je patudurkosana Kok-
BeHLMjy, OHa ce obaBe3ana f1a,CBakoMe y OKBUPY CBOje HafnexxHoCTn"” obe3beam npasa u
cnobope ogpeheHe y operbky | KonseHuwje (ctaB 51).

Ha ocHoBy HasefeHor, Cyf je 3aK/byuno Aa je gowno Ao nospede unaHa 14. KoneseHuuje y
Be3u ca uiaHom 1. MpoTokona 6p. 1 (ctaB 52).

CAKAREVIC V. CROATIA

npepncraBka 6p. 48921/13, npecyna op 26. jyna 2018. rognHe

" 'umeHnuHo cTame

XpBaTcKku 3aBof 3a 3anolbaBare (X33) je 1996. rogmHe NpuU3HA0 NOAHOCUTE/bKM 3ax-
TeBa NpaBO Ha HakHagy 360r He3anocIeHOCTW y Tpajary of 468 faHa. Ha 3axTeB nogHo-
cuTerbke 13 jyna 1997. roanHe JOHETO je pellere KojuM ce NOAHOCUTESbKIN Npoay»Kasa
NpaBo Ha HaKHaAy Ha HeoapeheHu pok. Ha ocHOBY Tor pellera HakHaga je ncnnahreaHa
10 2001. roguHe Kaga je X33 foHeo peluerbe KOjuMm je yTBphHeH npecTtaHak npaBa Ha Hak-
Hazly paHa 8. jyHa 1998. roguHe. YTBphHeHo je Aa je nogHocmTerbka obaBesHa Aa Bpatu
N3HOCe HaKkHade NpuM/beHe nocse NpoTeKka 3aKOHOM MPOMMCaHOr POKa Tpajarba npasa
Ha HakHagy. Y napHMYHOM MOCTYMKy 360r cTuuarma 6e3 ocHoBa MOAHOCUTE/bKM je Hano-
»KeHo [ia BpaTu CNopHe HakHage. MI3BpLIHM NoCTynak paau Hamrperba NoTpaxBara 6vo
je y TOKy y TpeHyTKy NnokpeTara noctynka npeg Cyaom.

Cyn Ha noueTKy MoHaBsba Aa Mnojam ,MMOBMHA” U3 NPBOT Aena unaHa 1. NpoTtokona 6p. 1
MMa ayTOHOMHO 3Hauere Koje Huje orpaHuyeHo Ha noceaoBarbe Gpusnukux fobapa n He
3aBUcK of cny>kbeHe KaTeropusauuje y HaUuMOHanHOM NpaBy: HeKa Apyra npasa U UHTe-
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pecu Koju npeacTaBibajy UMOBKHY Takohe ce Mory cmatpaTti ,MMOBUHCKUM NpaBuMa’, Te
Tako 1 ,MMOBMHOM" Y cMUCTTY OBe ofpefbe (cTas 50).

Mako ce unaH 1. MpoTokona 6p. 1 npumetbyje caMmo Ha nocTojehy MOBIMHY NnLa 13 Hera
He Npousnasn NpaBo CTMLAHa UMOBUHE; Y oapeheHM OKONIHOCTUMA ,JIETUTUMHO OYe-
KuBame” CTHLaha UMOBUHE MOXe YXKMBaTU 3aluTuTy ynaHa 1. MNpoTtokona 6p. 1 (ctaB 51).

JlernTMHO ouYeKrBatbe MOpa OUTK KOHKPETHWjer KapakTepa of Hafe U Mopa 1Ty 3acHo-
BaHO Ha 3aKOHCKOj oApenbu v NpaBHOM aKTy Kao LUTO je cyAcka oanyka. Hapa ga he
[ABHO YKWUHYTO MMOBUHCKO NMPaBO OXMBETU HE MOXEe Ce CMATpaTul ,MMOBMHOM', Kao HU
YCJIOBHU 3aXTEB KOjU je NPecTao Aa BaXkn Kao pe3ynTaT Hencnyreha ycioBa. [arbe, ako
MocToju Crop y nornegy nNpaBUIIHON TYMauera 1 MpUMeHe HaLMOHamHOoT NpaBa, a Hauuo-
HanHW CyoBW HakHagHO oabale nogHecke NoAHOCKOLA, HE MOXe Npou3ahn, NerMTMMHo
ouekuBame”. Nlyka uMtbeHMLa Aa NPaBO Ha UMOBWHY MoAnexe onosusy y ogpeheHnm
OKOJTHOCTMMa He 3Hauu fla OHO He NpefCcTaB/ba ,MMOBUHY” Yy cMUCiy unaHa 1. MpoTokona
6p. 1, 6apem o HeroBor onosuea (ctae 52).

Cyn cmatpa Aa, no npaBuily, NErNTUMHO OYeKMBarbe MOryRHOCTU HacTaBKa MUPHOT YKu-
Batba y BMIACHULITBY MOpPA MMaTW ,0CHOBY Y HaLMOHanHOM npasy” Takohe, 3ay3eo je
CTaB Jja U/kbeHVLA Aia HALMOHANHM 3aKOHY HEKe p»KaBe He Npu3Hajy onpeheHn uHTe-
pec Kao ,npaBo” HUCY YBEK ofyyyjyhu, HAPOUUTO Y OKOJTHOCTUMA Y KOj/IMa NMPOTOK Bpe-
MeHa onpaBfaBa [OHOLLIEHE 3aK/byuka [a je MHTepec nojefuHua 3a status quo NocTao
[OBOJbHO yTeMesbeH Aia ra npusHa ogroapajyhnm 3a nprmery unaHa 1. NpoTtokona 6p.
1 (cTaB 57).

Y KoHKpeTHoM cnyuyajy, Cya je nctakao Aa nogHoCMTesbKa CBOjMM MOHaLLaHtbemM Huje HU
Ha KOju HauMH gonpriHena ToMme fda joj 6yay npr3HaTa npaBa Koja joj Mo HaUMOHaNHUM
nponvcuma He npunagajy. C apyre cTpaHe, NPOTUBHO Haveny,Ao6por ynpaerbama” (good
governance), Haane)xHa HauMoHasiHa Tena H1CY NOCTynuia NPUMePEHO, KOH3UCTEHTHO U
npaBoBpemeHo. [peLlKa Koja je HacTana Kaga je NoAHOCUTESbKIM NPU3HATO NPaBo Ha Hak-
Hagy 6e3 ogpehumBarba poka Tpajarba TOr NPaBa, HACTaB/bEHO je TPY rofMHe HAKOH 1CTeKa
3aKOHOM MPOMNMCAHOTr PoKa M y TOM MepOoAy je HacTaB/beHa McnnaTta HakHage. Mako je
CrMopHa cuTyauuja 6runa pesynTaT rpellke HaLMOHaNMHUX Tena, of NoAHOCUTESbKE je Tpa-
»eHo Bpahatbe LenokynHor ncnnaheHor nsHoca 3ajefHo ca 3aKOHCKOM 3aTe3HOM Kama-
TOM, LUTO MOKa3yje fa Ap»KaBa HUje Npu3Hana cBojy rpeluky HATK je cHocuna 6uno Kakae
nocnepuue ucte. YgaxkaBajyhu HaBefieHe OKOJTHOCTU, Kao U YMhbeHNLie MoBe3aHe ca MaTe-
pujanHum cTarem nogHocuTebke, CyA je 3ak/byumo fa Kako 00Be3nBabe NOLHOCUTEbKE
na BpaTu ncnnaheHe n3Hoce HakHaZle NpeAcTaB/ba NpeKoMepaH NHAUBMAYanaH TepeT 3a
by, Te je CXOQHO TOMe AOLLIO 0 NOBpefe heHOr MpaBa Ha MUPHO Y>KNUBatbe UMOBMHE.
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1.3. VIHTenekTyanHa CcBoOjHa

= 1) Cranpapan

UYnaH 1. MpoTtokona 6p. 1 npumetbyje ce Ha MHTENEKTYaHy CBOjUHY Kao TakBy (Anheuser-
Busch Inc. v. Portugal [GC], cTaB 72).78

Takohe, unaH 1.MpoTokona 6p. 1 NPYMEeHKB je Ha 3aXTeB 3a PerncTpaLmjy 3alTUTHOT 3HaKa
M npe came peructpaumje Tor 3alTUTHOr 3HakKa (Anheuser-Busch Inc. v. Portugal [GC], cTaB
78);%° nateHnTe (Smith Kline and French Laboratories Ltd v. Netherlands (oan.)*® n Lenzing AG v.
the United Kingdom, opnyka Komucunje?®'); n aytopcko npaso (Melnychuk v. Ukraine (ogn.).?

Mopep Tora, HOCKOLUM ayTOPCKUX NpaBa 3awTuheHn cy unaHom 1. NMpoTtokona 6p. 1 (Neij
and Sunde Kolmisoppi v. Sweden (opn.)?®® n SIA AKKA/LAA v. Latvia, ctaB 41%%4),

KoHauHo, npaBo Ha objaB/bMBarbe NPeBOfa POMaHa Crnaja y nofpyuvje npumeHe ose
onpepn6e (SC Editura Orizonturi SRL v. Romania, ctaB 70),%° kao 1 NpaBo Ha My3nyKa fena
N eKOHOMCKE UHTepece Koju 13 X NPpoun3ase Ha OCHOBY yroBopa o nuueHum (SIA AKKA/
LAAv. Latvia, ctaB 55).28

= 2) NNpumepyu npecyna

ANHEUSER-BUSCH INC V. PORTUGAL)

npepcrtaBka 6p. 73049/01, npecyna oa 11. jaHyapa 2007. roguHe

® YybeHNYHO CcTakbe

MNogHocunay NpefctaBke je KOMMNaHWja Koja je Npov3BoAuMaa NUBO Koje je mnacupana
nog 3awTtuheHnm nmeHom ,Budweiser”. MopHena je 3axteB [Jp)xaBHOM 3aBofy 3a VMHAY-
CTPUjCKy CBOjuUHY 1981. roguHe ga ce Ha3MB perucTpyje Kao 3aWTuTHy 3HaK y lNopTty-

278 Anheuser-Busch Inc. v. Portugal, npepctaBka 6p. 73049/01, npecyaa oa 11. 1. 2007.

279 Wcro.

280 Smith Kline and French Laboratories Ltd v. Netherlands, npepctaBka 6p. 12633/87, oanyka of 4. 10. 1990.
281 Lenzing AG v. the United Kingdom, npepcTaBka 6p. 38817/97, ognyka op 9. 9. 1998.

282 Melnychuk v. Ukraine, npepctaBka 6p. 28743/03, ognyka of 5. 7. 2005.

283 Neij and Sunde Kolmisoppi v. Sweden, npepcTtaBka 6p. 40397/12, opnyka og, 19. 2. 2013.

284 SIA AKKA/LAA v. Latvia, npepcTtaBka 6p. 562/05, npecyna op 12.7.2016.

285 SC Editura Orizonturi SRL v. Romania, npefctaBka 6p. 15872/03, npecyaa op 13. 5. 2008.

286 Vodic kroz ¢lanak 1. Protokola br. 1 uz Europsku konvenciju o ljudskim pravima, Zastita vlasnistva, ctp. 12.
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rany. 3axTeBy ce yCNpOTUBMIIA YellKa KOMMaHWja Koja je peructposana ,Budweiser Bier”
Kao o3HaKy nopekna 1968. rogmHe nop ycnosuma JincaboHcKor cropasyma o 3alTutu
O3HaKa rnopeksa u wuxosom MehyHapogHoM perunctpoBakby u3 1958. rognHe. Komna-
HMja Koja je nogHOCKNaL NpefcTaBke je gobuna cyacky npecyay 1995. roguHe Kojom ce
OTKasyje permcrpaumja o3Hake nopekna 3aTo WTO KOMMaHmja H1je UCnyHuna ycnose 3a
3alWTnTy no JIncaboHckom crnopasymy. 3aTim je [lpKaBHU 3aBOJ 3a MHAYCTPUjCKY CBOjUHY
perucTpoBao 3alTUTHU 3HaK. YellKka KoMnaHuja je ocnopaBana Ty OfJlyKy Ha NpBOCTe-
neHom cygy, ocnamwajyhu ce Ha 6unaTtepanHu cnopasym msmehy Moptyrana n Yexocno-
BayKe Koju je LWITUTNO perncTpoBaHe o3Hake nopekna. [lpsocteneHn cyn ognyymo je npo-
TMB YellKe KOMMaHuje, anu je Ty ognyKy obopuro xanbeHu cys Koju je [OHeO ofyKy Aa
je peructpaumja 3alWITMTHOT 3HaKa NogHocKoLa nNpeacTaBke Heeaxkeha. »Kanba nogHocu-
oL npeacTaBke BpxoBHoM cyay og6aueHa je 2001. rogrHe Ha OCHOBY TOra LUTO je O3HaKa
nopekna 3awTnheHa bunatepanHum cnopasymom. Permctpauuja 3aWwTUTHON 3HaKa noa-
HOCMOLIa NPefCTaBKe je Ha Taj HauMH YKUHYTa.

Y cBojoj npeactasum Cygy, KOMMNaHWja Koja je NOAHOCKMNAL, NpeacTaBKe ce Xanwna ga je
6una nMLweHa CBOT 3alITUTHOT 3HaKa NPYMeHOoM bunaTepasnHor crnopasyma Koju je CTynmo
Ha CHary HaKoH LUTO je NoAHeTa beHa NpujaBa 3a perncTpaumnjy 3aliTUTHOr 3HakKa.

Cyn je cTao Ha cTaHOBULUTE A MHTENEKTYyanHa CBOjMHa, Kao TakBa, y>KMBa 3alITUTY YniaHa
1.MpoTokona 6p. 1. Tpeba ncnutaTy Aa K ce 0Baj 3aK/byuyak OAHOCK 1 Ha NpujaBe 3a peru-
CTpauujy xura (ctaB 72).

3a pa3nuky of Beha, Benvko Behe je y3eno y o63up ga je m 3axTeB 3a perucrpauujy
3alUTUTHOT 3HaKa [OLWao y OKBMpPY Te oapenbe, byayhu fa je n3a3Bao BNAacHUYKE UHTe-
pece. Pernctpaumja 3alITMTHOr 3HaKa MOCTaje KOHaYyHa CaMO YKOMIMKO 3alUTUTHU 3HaK
He nospehyje nernTMHa npasa Tpehe cTpaHe. Y TOM cMUCIY 3axTeB 3a perncrpauujy je
YCII0BaH, a CTpaHa Koja »Xenu perncTpoBaTil 3HaK UMak 1Ma NpaBo Aa ovekyje aa he 3axtes
6VTV pa3maTpaH Nog NprYMeHMBMM 3aKOHOAABCTBOM YKOJIMKO 33f0BO/bY pPeneBaHTHe
MaTepujanHe 1 npouepypanHe ycnose. KomnaHvja Koja je nogHocunay npeacraBke je,
npema Tome, NocefioBana H1U3 BAAaCHNYKUX NpaBa NPuU3HaTKX Y CKNagy ca nopTyranckum
3aKOHOM, MaKo Cy Ce 1CTa MOrfa YKUHYTU nog ogpehHeHnm oKonHoCTUMa.

O Tome fa nu je opnyka Aa ce npumeHe ofpenbe 6unatepanHor cnopasyma Ha paHujy
npwvjaBy pernctpauyje 3alTUTHOT 3HaKa MOT/1a 3HAUNTY MeLLakbe Y HEOMETAHO YXK1Bahe
nmoBwHe, Cy[ je KOHCTaTOBAO Aia Ce FNaBHa »afba NogHOCKOoLUA NpefCTaBKe OAHOCKNA Ha
HauYMH Ha KOjy Cy HAaLMOHAMIHM CYA0BM TYMAunanN U NPUMEHKBANU HaUMOHaHN 3aKoH. C
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™M y Be3u, Cya je MOHOBKO Aa je Herosa HafneXXHOCT orpaHnyeHa y notsphusamby aa
NN Ce HAUMOHaNHM 3aKOH UCNPaBHO TyMaun 1 NpuMersyje 1 fa Huje meroBa dyHKUWMja
[a 3ay3Ma MecTo HauMOoHanHrxX cyaoBa, Beh na o6e3bean aa opnyke oBrX CYAOBa HUCY
060jeHe caMoBOSbHOLIRY UK Ha HEKM APy HAUVH jacHO HeonpaBaaHe. [peameT Komna-
Huje Koja je nogHena NpeAcTaBKy PasfiMKoBao Ce of OHMX Y Kojuma je Cyn yTBpAMO PeTpo-
aKTMBHO JefioBarbe 3aKOHOJABCTBA MO, Y Cajallutbem Cyyajy, NuTarby Aa fv je peTpoak-
TUBHA MPVIMEHa 3aKOHOLABCTBA Cama Mo cebu CMopHa, AOK je, Y paHnjum CnydyajeBuma,
peTpoaKTMBHO AeNoBake 3aKOHOAABCTBA OUNO HEOCMOPHO M HaMepHO. JefnHa Baxeha
pervcTpauuja Koja je nocTtojana Kaga je bunatepanHu crnopasym CTynmo Ha cHary buna je
03HaKa NopeKna perncTpoBaHa Ha MMe YellKe KOMMaHuje 1, aKo je Ta perncrpauuja Kac-
Huje noHuwTeHa, CyA HUje MOrao UCNUTATY Kakge NocsieAnLe OTKasrBambe MOXe MMaTK
Ha 610 Koje NpaBo NPYOPUTETA BE3AHO 3a 3aLUTUTHU 3HaK. Y OfCYCTBY OM/0 KakBe CamMo-
BOJbHOCTM UK ounTe HeonpasdaHocTy, Cyf HMje Morao AOBECTH Y NTarbe Hanase Bpxos-
HOT Cyfa WNN HeroBo Tymauere bunatepanHor cnopasyma. CyoueH ca onpeyHum apry-
MEHTVMa AiBE NPVBATHE CTPaHe y BE3U Ca NPaBoM Ha Kopuwhetrbe Ha3unBa, BpxoBHU cyg je
[OHeO CBOjy Of/1yKY Ha OCHOBY MaTepujana Koju je cMaTpao pefieBaHTHUM 1 JOBOSbHUM 3a
peluaBake Criopa HaKoH cacnyLuarba U3narakba 3aMHTepecoBaHUX cTpaHa. Mpema Tome,
npecyna BpxoBHor cyna Huje NpefcTaB/bana Mellame Y NpaBo NOAHOCMOLA NpeACcTaBKe
Ha HEOMETAHO YXKVBake Y CBOjOj UMOBUHM.

EnemeHTn y3etn y uenuHu cyrepuvly fa je npaBHW MOJSIOXKaj KOMNaHuje nogHocmoua
npeAcTaBke Kao NMOAHOCKOLA NPUjaBe 3a permctTpaumjy xura 6mo obyxsaheH unaHom 1.
MpoTokona 6p. 1, jep je TO NPOy3pOKOBasIo UHTEPECE BACHMUUKe Npupoae. TauHo je fa 6u
pervcTpauuja xura - v Beha 3alutuTa Kojy je npy»ana - noctana KoHauyHa caMo ako »Ur He
KpLUv nermtumHa npasa Tpehe cTpaHe, Tako fa Cy, y TOM CMUCAY, NpaBa Koja ce Npunay
y3 NpujaBy 3a peructpayujy buna ycnosHa. Minak, Kaga je nogHena 3axteB 3a perncrpa-
Lujy, KOMNaHWja NoAHOCKIIAL, 3axTeBa UMana je npaBo fa oyekyje Aa he 6T ucnrutaHa y
cKnapy ca Bakehm 3aKoHO4aBCTBOM aKo UCMyHaBa OCTane pefieBaHTHe MaTepujanHe 1
npoueaypanHe ycnose. KomnaHuvja nogHocunal, npeacTaBke je, npema Tome, nocefosana
HW3 BNIaCHMYKKMX MPaBa - NOBE3aHMX Ca heHOM MPrjaBoM 3a perncTpaumjy Xura - Koja cy
npvi3HaTa Npema NopTyrasckom 3aKOoHyY, MaKo cy nog ogpehHeHnm ycnosuma mMorna utu
ono3BaHa. OBO je OBO/bHO Aa ce unaH 1. [lpoTokona 6p. 1 NPUMEHN y KOHKPETHOM CJTy-
yajy v ga Cya yuvHU HenoTpebHUM NCMTUBabE fa 1M je KOMMaHMja NogHoCKaL, 3axTeBa
MOrfa aa TBPAM Aa je uMana,lerMTMMHO oyekuBarbe” (cTaB 78).
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IA AKKA/LAA V. LATVIA

npepcTaBka 6p. 562/05, npecyaa op 12. jyna 2016. roguHe

" YumeHnuHo cTarbe

MopgHocnnay SIA AKKA/LAA (AreHupja 3a ayTopcka npaBa 1 KOMyHuKauuje — AreHuuja) je
HenpoduTHa opraHmM3aLmja Ynju Cy YNaHOBM PasNNUUTL JIETOHCKM yMeTHULN. AreHuuja
Koja je 3acTynana mHTepece Benukor 6poja gomahux 1 cTpaHUx ayTopa My3uUYKKX fena
ynpaesbajyhn HUXOBUM ayTOPCKMM NpaBrvMa Huje ycrena Aa CKonu HOBe YroBope o
NMUeHUn ¢ oagpeheHM KomnaHnjama 3a eMrUToBame y JIeToHnju. YNpKocC TOMe, Heke of
TUX KOMMaHWja HacTaBue Cy Aa eMUTYjy My3n4yKa Aena Ynja je ayTopcka npasa 3actynana
AreHuuja.

Tokom 2002. AreHuuja je nogHena Tyk0y NpOTUB NpMBaTHe paano cTaHuLe 360r noBpege
ayTopcKux npasa. TyeHa paano cTaHuuUa je NoaHena NpoTmBTy X0y HaBoaehu aa je AreH-
uuja 3noynotpebuna cBoj JOMUHAHTHU Nonoxaj ogpehyjyhin Bucoke HakHage 3a ayTop-
cKka npa.a. Takohe, Tpaxuna je oA CyAa Aa HaJloXK MOAHOCKOLY CKilanake yroBopa o
NMLEHUM No NpaBUYHOj HakHaaw. Y jaHyapy 2003. roguHe cyg je yTBpAMO Aa je paguno CTa-
HVLa noBpeAnna ayTopcka npaea v ogpenbe 3akoHa O ayTOPCKMM Npasuma. Y Be3u ca
NPOTUBTYXO0M, CyZl je AreHLMj1 HAaNnoXKO CKNanake yroBopa o IMLEeHLV 3a HapeaHM TPO-
rogunilb1 NEPUOA Y3 HaKHaAY Y BUCUHN Off 2% MeCceyHOr HETO MpOoMeTa Paamo CTaHuLe.

Tokom 2003. rogmnHe AreHumja je cnvyHy Ty»kOy noaHena NpoTUB Ap)KaBHe pajuno CTa-
Hue. Pagno cTaHmua je, Takobhe, y3Bpatuna npotusTyx60om Tpaxkehn of cyaa aa npusHa
Kako Cy CTpaHKe y CMOpPHOM Mneprofy 3anpaso 6une y yroBopHOM ogHocy. Ty>kba AreH-
uvje je y anpuny 2004. rogmHe 6una oabujeHa, NpoTMBTYX0a ycBOjeHa, Te je AreHumju
HaNIOXeHO Ala CKNOMW YroBOp O JINLEHLN.

Mo3uBajyhu ce Ha unaH 1. [poTokona 6p. 1, AreHuuja je NnprroBapana fia Cy HaLMoHanHn
CYA,0BU OrpaHnumMnmM ayTopcka npaBa My3nyapa Koje je OHa 3acTynana TMMe LWTO CY Hano-
XWUNK CKNanakbe yroBopa o NULEeHLM 1 oApeansn HakHagy 3a ayTopcka npasa.

Cyn noHaBsba Aa 3aLTKTa NPaBa UHTENIEKTYaIHe CBOjMHE, YKIbyuyjyhn 3alUTUTy ayTOpCKImx
npa.a, cnaga y Aenokpyr unaHa 1. NpoTtokona 6p. 1 y3 KoHseHuwujy (Buaetun: Anheuser-
Busch Inc. v. Portugal [GC], 6p. 73049/01, ctaB 72, ECHR 2007-| u Melnichuk v. Ukraine (ogn.),
6p. 28743/03, 5. jyn 2005). Cyp je 3ay3eo cTaB Aa Cy HaLUMOHAMHN CYA0BU TOKOM NO6ujaHor
rpahaHcKor mocTynka nprsHany, n3mehy ocTanor, KpLiere ayTopCKMX npaBa ayTopa Koje
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3acTyna opraHu3aumja nogHocunal npeAcTaBke. 3aluTiuTa My3MyKnx aena u eKOHOMCKHU
WHTEpeCK Koju 13 kKX MPOUCTUYY Cragajy y oncer npaga 3awtuheHrx ynaHom 1. Mpoto-
Kona 6p. 1 (cTaB 41).

Cyn ce no3mBa Ha CBOje 3aK/byyKe fa je nogHocMNaL, NpefcTaBke NMao npasa Koja cy joj
npeHesna HeHW YNaHoBY, OLHOCHO ayTopy My3nUKKX aena. CxogHo Tome, umajyhu y Bugy
unaH 1. MNMpoTokona 6p. 1 y3 KoHBeHLMjy, NpaBa NogHOCKOLA NpefCcTaBKe YrHUa Cy ,MO-
BVHY" y 06NMKY MY3UUKIMX AeSa U EKOHOMCKUX MHTepeca KOju 13 X NPoucTudy (ctaB 55).

Cyn je, Hajnpe, yTBpAMO da ce AreHumja Kao opraHusaumja Kojy Cy ayTopu OCHOBanu
pagun 3aWTuTe CBOjUX ayTOPCKUX MpaBsa, Te CXOAHO HaLMOHAIHOM MPaBHOM CUCTEMY Ha
Hby NPeHenun Ta CTa NpaBa, MoXKe CMaTpaTh >KPTBOM Mepa Koj/Ma ce yTu4ye Ha HaBefeHa
npaea. Micnutyjyhun cpasamepHOCT MeLlara HalroHanHKX opraHa y aytopcka npasa, Cyn
je yTBpAMO Aa Cy ofJlyKe HaLMOHaNHKX Cyj0Ba KOjUMa je HalIoXeHO CKnanake yrosopa o
nuueHum nsmehy AreHumje 1 fBe pagmo CTaHuLe, Kao 1 ogpeheHa HakHaga 3a ayTopcka
npaga Oune 3acHOBaHe Ha 3aKOHY, TauHMje Ha 3aKOHY O ayTOPCKMM rnpasuma. Mpema Tom
3aKOHY, YKOJIMKO Ce CTpaHKe He MOry cnopasyMeTu O HakKHaAM 3a ayTopcKka npasa HUTKY je
ofnyKy 0 TOMe JOHes10 HeKo pyro Tesno, Tafla 0 HakHaaw oanyJyjy cynosu. Takobe, Cyg je
CMaTpao Aa Cy oAJSlyKe HaLMOHaNHUX Cy0Ba JOHEeTe Y jaBHOM UHTepecy, MOCe6HO y UHTe-
pecy paano CTaHMLa ca KojyMa Cy CKJTOM/bEeHW YrOBOPU O NNLEHLM OMOTYRWIN 3aKOHUTO
eMNTOBarbe, Kao 1 y OMLWTeM MHTepecy 3ajefHuLe Aa MMa NpUCTyn My3nyKkuUm genvma.
Cyn je 6U0 MULIbEHA Aa CY NETOHCKN OpraHu MNOCTUINY NPaBUYHY paBHOTEXY M3mehy
3aWTHTe jaBHOT MHTepeca C jefHe CTpaHe n npaBa AreHuuje Ha NPaBMYHY HaKHagy of
Kopuwhera My3nyKkrx fena c gpyre ctpaHe. Cya je npuTtom y3eo y 0631p HEKONMKO ene-
MeHaTa. Kao npBo, npe ofpehrBarba HakHaje 3a ayTopcKka npaBa, HaLUWMOHanHU CyfoBu Cy
omoryhunu cTpaHkama Aa ce 0 BUCKMHU HaKHage CcropasyMejy TOKOM nocTyrka. Kao gpyro,
CYAOBM Cy YCTAHOBWUM [a, y CiyyajeB/Ma Kafa Cy CTpaHKe Y Hayeny CripemHe Ha cro-
pa3ym, 3abparuBare eMrUTOBatba He 61 OAroBapasnio MHTepecMmMa HOCUOL ayTOPCKIMX
npa.a. Kao Tpehe, obaBe3a cTpaHaka Aia CKnomne yroBop o nnueHuu 6una je orpaHmyeHa u
€ 0631pom Ha 06vM 1 c 0631pom Ha Bpeme. HakHaaa ayTopcKmx npasa 6una je yrosopeHa
33 TPOrOAULWHY NEPUOL, AOK CY Y MOCTYNKY NMOKPEHYTOM MPOTUB ApXaBHe pagmo CTa-
HuLe cTpaHKe 6une obaBesaHe Ha CKnanake yroBopa o IMLeHLV Te Cy nMase moryhHocT
NMOHOBHOT NMperoBalama 0 BUCMHU HakHage. Mimajyhun y Bupy HaBefieHo, Cyq je 3aKk/byumo
[a Huije fowno oo nospefe unaHa 1. MpoTokona 6p. 1.
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1.4.TlpeomeTn y Be3u Ca CoLmjaHOM 3aLUTUTOM

= 1) Cranpapan

YnaH 1. MpoTtokona 6p. 1 He rapaHTyje NpaBo Ha neH3ujy y oppeheHom n3Hocy (mehy
Apyrum npeuepeHTUmMa, Skorkiewicz v. Poland (opn.);®” Jankovic v. Croatia (ogn.);*® Kuna
v. Germany (ogn.);®® Lenz v. Germany (ogn.);*° Blanco Callejas v. Spain (opn.);**' Kjartan
Asmundsson v. Iceland, ctaB 39;%°2 Apostolakis v. Greece, cta 36;* Wieczorek v. Poland, ctas
57;%* Poulain v. France (ogn.);*® Maggio and Others v. Italy, ctaB 55%° n Valkov and Others
v. Bulgaria, ctaB 84%*7). \cTo TaKo, He rapaHTyje NpaBoO Ha CTapocHy neHsujy (Aunola v.
Finland (ogn.)*®® v Da Silva Carvalho Rico v. Portugal (ogn.), ctaB 30%).

Y nornepy obaBese npriMeHe crctema ctapocHe nensuje, Cya je y npegmety Ackermann
and Fuhrmann v. Germany (oan.)*® pasmatpao ga nu nnahare o6aBe3HUX AonpuHOCa
nogHocunaua 3axTeBa NpefcTaB/ba NPekoMepaH TepeT, Te je NpeAMeT Mporiacuo oun-
rnefjHo HeOCHOBaHMM. Y 063Mp je y3eo unmeHnUy [a je AONPUHOC U3HOCUO OTMPUINKE
19% HumxoBOr 6pyTO NPUXOAa M Aa Cy ra NOAHOCUOLM 3axTeBa U HUXOBY NOCIo4aBLUM
nnahanuy jegHakom ygeny.

UnrbeHnua fa ce Heka HakHafia M3 CoLMjanHoOr ocuryparba MoXKe CMarbUTU WK YKU-
HYTV He 3HauM [ja OHa He MpeCTaB/ba ,BNACHULITBO" Y cMUCHy unaHa 1. MpoTtokona 6p.
1, 6apem o weHor ykugara (Moskal v. Poland, ctaB 40).3°' Cya je npuxsaTtvo MmoryhHocT
CMarberba Mpasa Ha couujaiHo ocurypame y ogpeheHnm oKonHoCcTMMa. YnkeHunua aa
je nrue ywno y ApaBHM CUCTEM COLIMjANTHOT OCUTYparba U YMHU JEeO TOT CUCTEMA, UAKO

287 Skorkiewicz v. Poland, npepctaBka 6p. 39860/98, oanyka op 1. 6. 1999.

288 Jankovic v. Croatia, npepctaBka 6p. 43440/98, ognyka og 12. 10. 2000.

289 Kunav. Germany, npepcTaBka 6p. 52449/99, oanyka of 10. 4. 2001.

290 Lenzv. Germany, npepcTaBka 6p. 40862/98, opnyka op 27.9.2001.

291 Blanco Callejas v. Spain, npefctaBka 6p. 64100/00, oanyka of 18. 6. 2002.

292 Kjartan Asmundsson v. Iceland, npefctaBka 6p. 60669/00, npecyaa oa 12. 10. 2004.
293 Apostolakis v. Greece, npeactaBka 6p. 39574/07, npecyna og 22. 10. 2009.

294 Wieczorek v. Poland, npepctaBka 6p. 18176/05, npecypna og 8. 3. 2010.

295 Poulain v. France, npepcTtaBka 6p. 52273/08, ognyka of 8.2.2011.

296 Maggio and Others v. Italy, npepcTaBka 6p. 46286/09, npecypa of 31.5.2011.

297 Valkov and Others v. Bulgaria, npeactaske 6p. 2033/04 v ap., npecyna o 25. 10. 2011
298 Aunolav. Finland, npepctaBka 6p.30517/96, opnyka og 15. 3. 2001.

299 Da Silva Carvalho Rico v. Portugal, npeactaBka 6p. 13341/14, opnyka og 1. 9. 2015.
300 Ackermann and Fuhrmann v. Germany, npeactaBka 6p. 71477/01, ognyka of 8. 9. 2005.
301 Moskal v. Poland, npepctaBka 6p. 10373/05, npecyna oa 15. 9. 2009.
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je Taj cuctem obaBe3aH, He 3HaUM HY>KHO ia Ceé CUCTEM HE MOXKEe MPOMEHUTU y nornegy
ycnoBa NpuxBaT/bMBOCTY Nnahatba, M3HOoCa HakHade unu nensuje (Richardson v. the United
Kingdom (opn.), ctaB 173%2 1 Carson v. the United Kingdom [GC], cT. 85 1 89%%).

MehyTum, cMatbetbe N3HOCa HAaKHAZE UMM HEHO YKMAaHe 06MYHO NpeAcTaB/ba MeLIaHe
y ,BNacHNLWTBO" Koje 3axTeBa OonpaBAahe y onwTtem uHTepecy (Kjartan Asmundsson v.
Iceland, cT. 39-40;3% Rasmussen v. Poland, ctaB 71;*% Moskal v. Poland, ct. 51 n 64;3% Grudic
v. Serbia, ctaB 72;*” Hoogendijk v. the Netherlands (ogn.);*°® Valkov and Others v. Bulgaria,
cTaB 84°% n Philippou v. Cyprus, ctas 593'°).

Cyny je BaXHO fla pa3MoTpy f1a /v je NpaBo NOAHOCUOLIA 3aXTeBA Ha OCTBapPUBatbe KOpu-
CTW U3 CUCTEMA COoLUMjanHOT ocuryparba noBpeheHO Ha HauuH Koju je AOBEO JO Hapy-
laBaka CYLUTMHE HEroBUX MeH3NoHWX npasa (Domalewski v. Poland (opn.);*"" Kjartan
Asmundsson v. Iceland, ctaB 39;*'* Wieczorek v. Poland, ctaB 57;3'* Rasmussen v. Poland,
ctaB 75;*" Valkov and Others v. Bulgaria, c1. 91 v 97;*'> Maggio and Others v. Italy, cta 63%'¢
n Stefanetti and Others v. Italy, ctas 55%7). Y nornepy aHanuse cpasmepHoctu (Da Silva
Carvalho Rico v. Portugal (ogn.), ctaB 423'8), Cyn je yonwTeHo NpyMeTno Aa 6v ofy3umarbe
LiefIOKYMHe NeH3uje BepoBaTHO JOBeNOo Ao noBpee unaHa 1. Npotokona 6p. 1 (Stefanetti
and Others v. Italy, ctaB 59" n Apostolakis v. Greece, ctaB 413%°) n na, HacynpoT TOmMe, Hame-
Tatbe CMakberba Koje CMaTpa Pa3yMHUM 1 CPa3MEPHMM He GU HYXXHO [JOBENO O TakBe
nospege (Da Silva Carvalho Rico v. Portugal (ogn.), ctaB 42;*2" Arras and Others v. Italy, ctaB

302 Richardson v. the United Kingdom, npepacTaBka 6p. 26252/08, opnyka og 10. 4. 2012.
303 Carson v. the United Kingdom, npefictaBka 6p. 42184/05, npecyana op 16. 3. 2010.

304 Kjartan Asmundsson v. Iceland, npepcTtaBka 6p. 60669/00, npecyaa o 12. 10. 2004.
305 Rasmussen v. Poland, npencTtaBka 6p. 38886/05, npecyfa op 28. 4. 2009.

306 Moskal v. Poland, npepcTtaBka 6p. 10373/05, npecyga o 15. 9. 2009.

307 Grudicv. Serbia, npepctaBka 6p. 31925/08, npecyna og 17.4.2012.

308 Hoogendijk v. the Netherlands, npepctaBka 6p. 58641/00, oanyka og 6. 1. 2005.

309 Valkov and Others v. Bulgaria, npepctaBke 6p. 2033/04 n fip., npecypa oa 25.10. 2011.
310 Philippou v. Cyprus, npeactaBka 6p. 71148/10, npecypna oa 14. 6. 2016.

311 Domalewskiv. Poland, npepctaBka 6p. 34610/97, ognyka og 15. 6. 1999.

312 Kjartan Asmundsson v. Iceland, npefctaBka 6p. 60669/00, npecyaa oa 12. 10. 2004.
313  Wieczorek v. Poland, npepctaBka 6p. 18176/05, npecypna og 8. 3. 2010.

314 Rasmussen v. Poland, npepctaBka 6p. 38886/05, npecyna oa 28. 4. 2009.

315 Valkov and Others v. Bulgaria, npepctaBke 6p. 2033/04 n fip., npecypa oa 25.10.2011.
316 Maggio and Others v. Italy, npepicTaBka 6p. 46286/09, npecypa of 31.5.2011.

317 Stefanetti and Others v. Italy, npepctaBke 6p. 21838/10  gp., npecyna on 15.4.2014.
318 Da Silva Carvalho Rico v. Portugal, npeactaBka 6p. 13341/14, opnyka og 1. 9. 2015.
319 Stefanetti and Others v. Italy, npepctaBke 6p. 21838/10 u ap., npecyna og 15.4.2014.
320 Apostolakis v. Greece, npepcTaBKka 6p. 39574/07, npecypa og 22. 10. 2009.

321 DaSilva Carvalho Rico v. Portugal, npepctaBka 6p. 13341/14, opnyka og 1. 9. 2015.
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82;%22 Poulain v. France (ogn.);*?® Philippou v. Cyprus, ctaB 68°%* n Béldné Nagy v. Hungary
[GC], cTtaB 1173%).

MebhyTrm, NpoBepa NpaBrYHE PABHOTEXE Y KOHTEKCTY COLMjaTHOT OCUTypatba Kojy Crpo-
Boan Cyf He 3aCHMBA Ce CaMO Ha WU3HOCY UK NPOLEHTY MpeTpr/beHor rybuTka y Teo-
puju. Cya ncnutyje cBe peneBaHTHe efleMeHTe Y OfHOCY Ha No3afuHy nojeanHor npea-
meTa (Béldné Nagy v. Hungary [GC], ctaB 1173% n Stefanetti and Others v. Italy, ctaB 59°7).
MocebHM YMHMOLV KOjy Cy BaXKHU 3a OLIEHY CPa3MEPHOCTY MeLlaka y noapyujy couujan-
HOT ocurypaa yKibyuyjy AUCKPUMUHATOPHY Npupoay rybutka éuno kor npaea (Kjartan
Asmundsson v. Iceland, ctaB 43);*® 6uno KakBy Npon3BO/bHOCT Hekor ycnoBa (Klein v.
Austria, ctaB 55)**° n gobpy Bepy nogHocuoua 3axteBa (Moskal v. Poland, ctaB 44%° un
Cakarevi¢ v. Croatia, cT. 60-65).33

BarkHOCT MpoLeypanHmX 3alUTUTHIX Mepa NPu OLeHUBatby NMPaBMYHE PABHOTEXE Y KOH-
TEKCTY NpaBa coLmjasiHOT OCurypatba ioKasyje uikbeHunla aa je nospega ynana 1. Mpoto-
Kona 6p. 1 6una ytepheHa y npeameTy y KOMe je oinyKa 0 AOAeNN HaKHaja 13 colujaniHor
ocuUryparba NoJHOCUTESbKM 3aXTeBA HaKHAAHO MPenHAYeHa Ha OCHOBY MOHOBHE OLiEHe
N3BOPHOT Crrca nogHocuTesbKe 3axteBa (Moskal v. Poland, ctaB 56).3%2

Y cutyaurjama obyctaBe ucnnate HakHaza, MOryRHOCT npumeHe npenasHor nepuopa
TOKOM KOT 61 Ce n1ua Koja MMajy NpaBo Ha HakHagy MOr/ia NpuiarognTi HOBOM CUCTEMY
jenaH je op uMHMUNaLa cpa3mMepHOCTM Koju nae y Npunor Ty>keHoj ap»kasu (Lakicevi¢ and
Others v. Montenegro and Serbia, cta 72333 n Moskal v. Poland, ctaB 74°3* - nogHocuTebKa
3axTeBa Ce MPAKTUYHO CBAKOAHEBHO CyoyaBasia C MOTAYHUM ryGUTKOM CBOje MpuBpe-
MeHe MneH3uje Koja je npefcTaB/bana heH jerHM N3BOP NpUXoda U Manum n3rnegrma fa
no6unje HOBO 3anocnetbe).

322 Arras and Others v. Italy, npeacTtaBka 6p. 17972/07, npecyga o 14.2.2012.

323 Poulain v. France, npepcTaBka 6p. 52273/08, opnyka og 8.2.2011.

324 Philippou v. Cyprus, npepactaBka 6p. 71148/10, npecypna oa 14. 6. 2016.

325 Béldné Nagy v. Hungary, npeactaBka 6p. 53080/13, npecyga o 13.12. 2016.

326 Wcro.

327 Stefanetti and Others v. Italy, npepcTaBke 6p. 21838/10 v ap., npecyaa op 15. 4. 2014.
328 Kjartan Asmundsson v. Iceland, npepctaBka 6p. 60669/00, npecyna og 12. 10. 2004.
329 Klein v. Austria, npepcTtaBka 6p. 57028/00, npecyaa og 3. 3.2011.

330 Moskal v. Poland, npepctaBka 6p. 10373/05, npecyna og 15. 9. 20009.

331 Cakarevi¢ v. Croatia, npeactaska 6p. 48921/13, npecyna oa 26. 4. 2018.

332 Moskal v. Poland, npepcTtaBka 6p. 10373/05, npecyna o 15. 9. 2009.

333 Lakicevi¢ and Others v. Montenegro and Serbia, npefictaBke 6p. 27458/06 v ap., npecyaa oa 13.12.2011.
334 Moskal v. Poland, npepctaBka 6p. 10373/05, npecyna op 15.9.2009.
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AKoO ofinyKa 0 06yCTaBW WY yKUZaky HakKHafa UMa PETPOAKTUBHO AejCTBO, TO je UMHMnaL
Koju Tpeba fja npeBarHe y paBHOTEXM NPU OLiebUBaky CPa3MepHOCTU Mellatba (Lakicevic
and Others v. Montenegro and Serbia, ctaB 71 n Moskal v. Poland, ctaB 69). Y npeamety Koju
je yK/byurBao peTpoaKTBHOCT, MOHOBHO M3padyHaBake NneHsuje Koja je Beh gogerbeHa
nopgHocuTesbkm 3axteBa, Cyq je cMaTpao Aa,MoTeHUMjaiHU UHTepec Ap»XKaBe fa ocurypa
yjeAHauyeHy nprMeHy 3akoHa O neHsmjama He 61 Tpebano aa foBeae [0 PETPOAKTUBHOT
NMoHOBHOI 0bpayyHa n3Hoca Koju je cyn Beh 4oAenvo y Kopuct NogHOCKTE/bKe 3axTeBa.
PeTpoaKkTVIBHO MOHOBHO M3payyHaBarbe Koje JOBOAWU A0 CMarberba [OCMNeNnvx U3HOoCa
noapasymeBaso je nojefiMHayaH 1 NpekomepaH TepeT 3a NOAHOCUTESbKY 3axTeBa 1 61no
je Hecnojuo ¢ unaHom 1. MpoTokona 6p. 1 (Bulgakova v. Russia, ctaB 47).3% Ob6aBe3a
Bpahara 610 Kor n3HoCa NPYMIbEHOr Mpe ofAyKe O yKuAarwy Win CMakbery Ucnnate
HaKHa[a, ako HMCY CTeYeHe NpeBapoM, bKTHaA je 3a oueHy cpa3mepHocTy (Iwaszkiewicz v.
Poland, ctaB 60).3%

MpoTok BpemeHa Moxe 6UTK NocebHO 3HayajaH 3a MPaBHO MOCTOjakbe U NPUPOLY HaK-
Haga 13 counjanHor ocmrypara. OBO BaXu Kako 3a MU3MeHe 1 JonyHe 3aKOHOAaBCTBa Koje
ce MOry YCBOjUTY KaoO OAroBOP Ha ApPYLUTBEHE NPOMEHE 1 Pa3Boj CTaBOBa O KaTeropmjama
n1ua Kojuma je notpebHa couumjanHa noMoh Tako 1 3a pa3Boj NojeauHaYHUX cUTyauuja
(Wieczorek v. Poland, ctaB 67).3%

Y cnyyajy Kaga je mcnnata neHsuje 6una 3aycTaB/beHa ayTOMAaTCKM, CamO Ha OCHOBY
ocyhyjyhe KpuBnyHe npecyge NogHOCMOLA 3aXTeBa, YMME je NINLIEH CBEYKYMHUX cTeve-
Hux npaBa, Cyq je yTBpAuno noepeay unaHa 1. Mpotokona 6p. 1 (Apostolakis v. Greece, cTaB
39).3% Hacynpot Tome, yTBpHEHO je Aa CMatbere HakHage of 65% No UCTOM OCHOBY He
OTBapa HUKaKBO NMUTakbe, jep je Ha pacnonaraky 610 CyacKkM NocTynak y Tpu dase y Kome
Ce TO CMatbEeHE MOTTIO OCMIOPABATU y31Majyhn y3 TO y 0631p 1M3y3eTHY TEXXMHY KPUBUYHOT
Zena nogHocroua 3axTeBa (Banfield v. the United Kingdom (ogn.)**° w Philippou v. Cyprus, cT.
70,71 1 743%),

HakHage koje ce 3acHMBajy Ha HeMoryhHoOCTM TyXKMoua fa ocTaHe y nnaheHom pagHoM
ofHocy 360r noler 34paBCTBEHOr CTarba Takohe ce Mory YKMHYTU UAn CMakbunTK, Yak 1
Kaga cy pyxe Bpeme 6une ncnnahreaHe Ny Koje je Ha bKX MMano npaso. NpupogHo

335 Bulgakova v. Russia, npeactaBka 6p. 69524/01, npecyna op 18. 1. 2007.

336 Iwaszkiewicz v. Poland, npepctaBka 6p. 30614/06, npecyna op 26.7.2011.

337 Wieczorek v. Poland, npepcTaBka 6p. 18176/05, npecypna og 8. 3. 2010.

338 Apostolakis v. Greece, npeactaBka 6p. 39574/07, npecyna of 22. 10. 2009.

339 Banfield v. the United Kingdom, npencTaBska 6p. 6223/04, opnyka op 18. 10. 2005.
340 Philippou v. Cyprus, npefictaBka 6p. 71148/10, npecypna og 14. 6. 2016.
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je ma ce BpeMeHOM pas3nvuuTa 34pPaBCTBEHA CTakba, Koja oHemoryhaBajy obonenvm
nuurma fa pafe, NPOMeHe Tako fJa AoBefy O Nnoropluakba Uiy nobosbluatba 34paB/ba
nuua. p<aBama je JonywTeHo fa npenfy3Mmy Mepe 3a MOHOBHO OLeHVBatbe 34paBcTBe-
HOr CTakba NMLa Koja NpUMajy MHBANWACKY MEH3Wjy Kako 6u yTBpAauie fa nv cy Ta fivua
1 pasbe HecnocobHa 3a pag, Noj YC/IOBOM [a je TaKBO NMOHOBHO OLeHVBatbe y CKNagy ca
3aKOHOM 1 fAa je nponpaheHo JOBO/BHMM NpoLEecHUM rapaHuunjama. Kaga 6u ce npasa
Ha UHBaNMACKe NeH3mje HacTaBmna y cuTyalumjama y Kojuma nprvmaoLm Tix neHsuja suLle
HUCY MCMyHaBany MepofdaBHe MpaBHe yc/ioBe AowWso 6u Jo cTuuakba 6e3 ocHoBa of
cTpaHe TMx nuua. larbe, To 61 61No HernowTeHO NpemMa NMuMMa Koja ynnahyjy gonpuHoce
y CMCTEM COLMjanHOr oCcuryparba, MocebHO NMpema OHUM Kojuma je ycKpaheHa HakHaza
jep HUCY ncnyraBana peneBaHTHe ycnose. YonwTeHo roBopehu, Ha Taj 61 ce HauuH gony-
CTUNA M HeMprMepeHa pacnofena jaBH1X CpefcTaBa, OAHOCHO pacnofena y CynpoTHOCTU
C UWbeBrMA Koje b1 UHBaNuAcKe neHsuje Tpebano ga ncnyHe (Wieczorek v. Poland, ctaB
673% n lwaszkiewicz v. Poland, ctas 5134?).

Cyg je y BMLWe HaBpaTa NOCeOHO MCMMTMBAO NUTakbe yXKMBatba nosnalheHor nonoxaja y
O[IHOCY Ha Npasa 13 NEH3MOHOTr OCUrypatrba Koja Cy Y MPOLUNOCTY YXKUBANW NPUNagHULM
KOMYHUCTUUKE ennTe, NONUTUYKE MOoNuUMje WU OPYKaHMX CHara y NMOCTKOMYHUCTWY-
KUM eBpOncKum 3emibama (Goretzky v. Germany (opn.);?*® Lessing and Reichelt v. Germany
(oan.);** Schwengel v. Germany (oan.);** Domalewski v. Poland (opn.)**® n Jankovic¢ v. Croatia
(on.)**). Y 6pojHM NnpeameTrMa, YTBpHEHO je Aa je cMarberbe HakHajda 360r ynore Kojy
Cy NprYMaoL y MPOLUNOCTY MMann Y KOMyHUCTUYKOM CUCTEMY Y CKNagy ¢ YnaHom 1. Mpo-
TOKona 6p. 1, nocebHo nmajyhn y Bugy Aa Mepe Ha Koje ce NpuroBapasno HUCY HapyLa-
BaJie CTBApHY CYWTWHY NpaBa - CMarberba HUCY Y Npoceky npenasuna 25% o 30%, a
NMOAHOCKOLM 3axTeBa Cy HACTaBUIM a NPUMajy neHsuje Behe ol NPOCEYHNX NeH3unja y
Morbekoj (Cichopek and Others v. Poland (ogn.), cT. 152 n 1563%). Y cnyuajy kaga cy nog-
HocrouM 3axTeBa M3rybunu nosnawheHo nNpaBo Ha HakHaZle U3 coumjanHor ocurypama
Kao pe3ynTaT 3aKOHOAABCTBa HametbeHOr ocyhBaky MOMUTUYKE yriore Kojy Cy KOMyHW-
CTUYKe cnyx6e 6e36efHOCTU MMane y cy36ujarby NONUTUYKE ONo3unLmje KOMyHUCTUYKOT
pexnma, Cyq je TakBe npegmeTe NPoOrnacuo HegonyLwTeHUM y3umajyhm y 063mp umme-

341 Wieczorek v. Poland, npepctaBka 6p. 18176/05, npecyaa oa 8. 3.2010.

342 Iwaszkiewicz v. Poland, npepictaBka 6p. 30614/06, npecypna of 26.7.2011.

343 Goretzky v. Germany, npeacTaBka 6p. 52447/99, opnyka og 24. 1. 2002.

344 Lessing and Reichelt v. Germany, npepacTaBke 6p. 49646/10 1 3365/11, ognyka op 16. 10.2012.
345 Schwengel v. Germany, npeacTtaBka 6p. 52442/99, oanyka og 2. 3. 2000.

346 Domalewskiv. Poland, npefctaBka 6p. 34610/97, ognyka oa 15. 6. 1999.

347 Jankovic v. Croatia, npepcTaBka 6p. 43440/98, ognyka og 12. 10. 2000.

348 Cichopek and Others v. Poland, npefctaBke 6p. 15189/10 u ap., opnyka og 14.5.2013.
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HMUY [a yTWL@j Ha HAaKHAZe 13 CoLMjanHor ocuryparba Huje 61o HecpasmepaH HY Npou3s-
BosbaH (Skorkiewicz v. Poland (opn.);?*® Styk v. Poland, opnyka Komuncnje®° n Bienkowski v.
Poland, ognyka Komucnje®'). Y Taksm npegmeTrima je npuxsaheHo ga cy mepe Texune
NErNTUMHOM Linby, YNPKOC 3HaTHOM NMeproAy Off roOTOBO ABAAECET rofMHa Koju je npote-
Kao of, najia KOMYHUCTUUKOT peXxrMa A0 [OHOLEHA HALMOHAMHOT 3aKOHOAABCTBA KOjUM
cy paHuje nosnawheHa nuua nviueHa npaea Koja cy ctekna (Cichopek and Others v. Poland
(opn.), ctaB 118).32

Y1BpheHo je ma cy cmarena ofpeheHnx npaBa couujanHor ocurypara 1 nnata, kao
pe3ynTaTt NpUMeHe PasnMunTX Mepa LWTeAre, Y CKnagy ¢ ynaHom 1. Mpotokona 6p. 1
y3umajyhn y 063mp onwTn KOHTEKCT Mepa Kojuma ce npuroBapano (EKOHOMCKa Kpur3a) u
FMXOB 06UM (CTOMNa NeH3mje ocTana je HeNnpPoMereHa, UcnnaTa je buna cMameHa y nepu-
ofly Of, TPV FOAVIHE; MELLAbE je cTora 1o orpaHnyeHo y nornegy BpemeHa u obvma - Da
Conceig¢do Mateus and Santos Janudrio v. Portugal (ogn.), cT. 28-29).3° Y cnvyHom npeg-
METY Koju ce ofiHOCHO, inter alia, Ha cMarbera NeHsuja 36or ekoHOMCKe Kpu3se 6e3 npece-
JaHa y HOBWMjoj rpukoj nctopuju, Cya je yTBpano aa cpasmepHOCT Mepa He OTBapa nuTama
Ha ocHoBy unaHa 1. MpoTokona 6p. 1 (Koufaki and Adedy v. Greece (oan.), cT. 46—49).3>

Cyg je NpuxBaTVO pasnvKkoBarbe UamMehy ApXKaBHUX CNy>KOeHMKa 1 3anoCNeHnx y npu-
BAaTHOM CEKTOPY, 3a NoTpebe neHsuje, of CTpaHe HEKMX ApXKaBa yroBopHuua (Matheis v.
Germany (ogn.);**® nopopuuHe nensuje (Ackermann and Fuhrmann v. Germany (opn.);*¢
Valkov and Others v. Bulgaria, ctaB 117;**” Panfile v. Romania (ogn.), ctas 28;38 Giaviv. Greece,
cTaB 52%° u Fdbidn v. Hungary [GC], cT. 131 1323%°), Jloruka Ha K0joj ce 3aCH1BA Taj NPUCTYn
npoun3nasu 13 CTPYKTYPHUX pa3nrka nmehy Ta fiBa cuctema, WTO C Apyre CTpaHe onpas-

349 Skorkiewicz v. Poland, npefctaBka 6p. 39860/98, ognyka og 1. 6. 1999.
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351 Bienkowski v. Poland, npepctaBka 6p. 33889/96, opnyka o 9.9. 1998.

352 Cichopek and Others v. Poland, npepctaBke 6p. 15189/10 un gp., ognyka of 14.5.2013.
353 Da Concei¢do Mateus and Santos Janudrio v. Portugal, npepactaBke 6p. 62235/12 1 57725/12, ognyka of
8.10.2013.

354 Koufaki and Adedy v. Greece, npefcTtaBke 6p. 57665/12 n 57657/12, opnyka og, 7. 5. 2013.
355 Matheis v. Germany, npefictaBka 6p. 73711/01, opnyka og 1. 2. 2005.

356 Ackermann and Fuhrmann v. Germany, npepctaBka 6p. 71477/01, ogniyka og 8. 9. 2005.
357 Valkov and Others v. Bulgaria, npenctaBke 6p. 2033/04 v gp., npecyaa op 25.10.2011.
358 Panfile v. Romania, npepctaBka 6p. 13902/11, ognyka og 20. 3. 2012.

359 Giaviv. Greece, npeacTtaBka 6p. 25816/09, npecyna oa 3. 10. 2013.

360 Fdbidnv. Hungary, npenctaBka 6p. 78117/13, npecyana og 5.9.2017.
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[aBa 1 pasnmunTe nponuce (Matheis v. Germany (ogn.),*s' n yonwTeHuje pasnvike namehy
opnpehHux Kateropuja ocurypanmka (Carson and Others v. United Kingdom [GC], cTaB 84).36

YntbeHnUa fia HOBO, Matbe MOBOJHbHO 3aKOHOAABCTBO MpPEACTaB/ba JiMlLaBakbe 3a nmua
Koja MMajy npaBo Ha NMeH3MOoHY HakHagy, 360r npumeHe peTpoakTuBHe npekBanndrika-
Lmje ycnioBa Koju ce oiHOCe Ha CTuLahe NeH3UOHKX NPaBa, cama no cebu Huje OBOJbHa
3a yTBphHMBarbe noBpeae. 3aKOHCKM NPOMMCY O MEH3UjY MOTY Ce MeHaTU, @ 3aKOHOAABHM
OpraH ce He MOXe CNpeyYnTn Aa HOBUM, PETPOaKTUBHUM ofpefbama ypehyje neHsnoHa
npaea Koja npousnase n3 Baxehux 3akoHa (Khoniakina v. Georgia, c1. 74 v 75;*%® Arras and
Others v. Italy, ctaB 423%* n Sukhobokov v. Russia, cTaB 26,°> Hem3BpLUaBatbe NPAaBOCHaXKHe
npecyne KojoM ce fofesbyjy 3aoCTauy Ucnnata neHsmje NoOAHOCKOLA Ha OCHOBY YnaHa 6;
Bakradze and Others v. Georgia (opn.), ctaB 19%%).

OueKrBatbe NMLa OCMIypaHOr Npema cucTeMy 34paBCTBEHOT Oocurypata aa he ce weros
YroBOp O 34PaBCTBEHOM OCUTYpatby OAPXKATA UM OOHOBUTY HE MPEeACTaB/ba BNACHULITBO
(Ramaer and Van Villingen v. Netherlands (ogn.), ctas 81).3¢7

Kaga je peu o cmambemy M3HOCa KOju Ce MOXKe HamlaTUTK, Hauena Koja ce yonwTeHo npu-
Memyjy y npeaMeTrMa Koju ce ogHoce Ha unaH 1. MpoTokona 6p. 1 jefHako cy peneBaHTHa
Kafa je pey o nnatama Unm couurjanHUm HakHagama (Stummer v. Austria [GC], ctaB 82368),36°

" 2)Mpumepu npecyna

LAKICEVIC AND OTHERS V. MONTENEGRO AND SERBIA

npepcTaBke 6p. 27458/06,37205/06, 37207/06 n 33604/07, npecyna op 13. geuembpa 2011. roguHe

= YuwbeHNYHo cTambe

MopHocroum npeactaBku — rha HeseHka JlaknheBuh (npBa nogHocUTerbKa npeacTaBke),
r. bpaHucnae BykawwvHosuh (apyru nogHocunay npeactaske), r. BecenvH bygeu (Tpehin

361 Matheis v. Germany, npeactaBka 6p. 73711/01, ognyka og 1. 2. 2005.

362 Carson v. the United Kingdom, npepfctaBka 6p. 42184/05, npecyaa op 16. 3. 2010.

363 Khoniakina v. Georgia, npefictaBka 6p. 17767/08, npecyna og 19. 6.2012.

364 Arras and Others v. Italy, npepictaBka 6p. 17972/07, npecypa oa 14.2.2012.

365 Sukhobokov v. Russia, npefictaBka 6p. 75470/01, npecypna o 13. 4. 2006.

366 Bakradze and Others v. Georgia, npeacTtaBke 6p. 1700/08 n ap., oanyka of 8. 1.2013.

367 Ramaer and Van Villingen v. Netherlands, npepactaBka 6p. 34880/12, ognyka og 23.10.2012.

368 Stummer v. Austria, npefictaBka 6p. 37452/02, npecypa op 7.7.2011.

369 Vodic kroz ¢lanak 1. Protokola br. 1 uz Europsku konvenciju o ljudskim pravima, Zastita vlasnistva, ctp. 42-45.
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nogHocunay npeactaBke) u r. Bnago PajkoBuh (4eTBpTU NogHOCUNAL NpefcTaBKe) — Cy
LpHOropcKM AprkaBfbaHu pobeHn 1947. roguHe, 1937. rognHe, 1924. rognHe, ogHOCHO
1944, ropnHe. OHn xuBe y Xepuer HoBom (NpBa nogHocuTerbka 1 Tpehn nogHocunay
npeacTaBky) u Mogropuum (apyrv 1 4YeTBPTM NOJHOCUNAL, NPEACTABKN).

Op HoBeMbpa 1989. rogumHe Ao jyHa 2002. rogrHe NOAHOCMOLM NPefCTaBKMU Cy 3aTBOPUNIY
CBOje npuBaTHe afBoOKaTCKe KaHuenapuje n nogHenn JOKyMeHTa 3a neHsmoHucame. Og
asrycrta 1990. roguHe go centembpa 2002. rognHe yTBpheHe Cy hUXoBe CTapoCHe 1 UHBa-
NUACKE NeH3mje, Kao 1 TauyHU N3HOCK NeH3Kja, pellenrMa Peny6nnukor doHfa neH3unjckor
W MHBaNMACKOr ocuryparsa (MeH3unjckm doHa). Peluerbuma je nogHoCMoumMmMa npeacTaBKy,
KaKo Cy X JOCTaBWUAW APYr 1 4YeTBPTWU NOAHOCMNAL, NpeacTaBKy, [O3BO/bEHO da paje
ca NonoBuHOM pagHor BpemeHa. Og anpuna 1996. roguHe go jyHa 2002. rognHe nogHo-
cmoum nNpeactaBKy Cy NOHOBO OTBOPWIIM CBOje aABOKATCKe KaHuenapuje ca nosioBMHOM
pagHor BpemeHa.

MeH3ujckn doHA 1. anpuna 2004. roguHe, 20. jyna 2005. roguHe, 3. jyHa 2005. roguHe u
24. HoBembpa 2005. rogmHe obycTaB/ba UCMIATy NeH3Mja NOgHOCKOLMMA NPEeACTaBKY, 10
BpemeHa Kapa he npectatn fga ce 6aBe npodecmjom. CBa OBa peLlera ,CMaTpana cy ce
npumernsMM noyes of 1. jaHyapa 2004. roguHe”, Kaga je unaH 112 3akoHa 0 NeH3njCKoM
N UHBaNMACKOM ocurypary m3 2003. roanHe CTynmo Ha cHary (3akoH O meHsmjama u3
2003. roguHe). Pewerba MeH3noHor ¢oHAa je KacHUje noTBpAnno MUHMUCTapCTBO pagda n
couujasnHor ctaparba, Kao 1, KoHauyHo, YnpaBHu cya 6. fetembpa 2005. roavHe, 4. anpuna
2006. roguHe, 18. anpuna 2006. roguHe un 7. ¢ebpyapa 2007. roguHe 3a NPBOT, APYror,
Tpeher, 0AHOCHO YeTBPTOr NOAHOCKOLA NPeACTaBKU. YNPaBHU CYA je obpa3noxuo, inter
alia, pa nogHoCHMoUM NpeacTaBKN HUCY OUAM NULLEHN NPaBa Ha OCHOBY MeH3Kje Kao Takee
anu [ia je ucrnnata t1XoBUX NeH3Kja yMecTo Tora 6una o6ycTaB/beHa Ha OCHOBY pefieBaHT-
Hor fomaher 3akoHofaBcTBa. Haj3ag, BpxosHu cypn y Mogropuuwm je 13. jyHa 2006. roguHe,
27. jyHa 2006. rognHe, ogHOCHO 28. mMaja 2007. roguHe oabuo 3axteBe gpyror, Tpeher n
YeTBPTOr NOAHOCKOLA NPeACTaBKM 3a BAHPEAHO NpencnuTuBame Cyacke ognyke. Tume je
BpxoBHM Cya y CyWITMHM NOTBPAUO obpasnoxere YnpaBHor cyaa. [pBa nogHocuTesbKa
npeAcTaBke Huje NOKyllana fAa UCKOPUCTY NyT NpencnnTuBaka Cyacke oasyke, ¢ 063u-
POM Ha UMtbeHNLY ja CY MAEHTUYHY 3aXTEBU APYrX NOAHOCKIAUA NpeacTaBkm Beh 6unm
opnbayeHn of cTpaHe BpxoBHor cyaa. Micnnata neHswnje gpyrom NnogHocKoLy npefcTaBke
je obHoBIbeHa noues of 1. feuembpa 2007. roguHe, Tj. Of faHa Kafa je npecTtao ga ce
6aBu npodecujom. Micnnata neHsuja gpyror, Tpeher 1 YeTBPTOr NOAHOCUOLA NPEACTaBKY
obHoBIbeHa je of 1. jaHyapa 2009. roguHe, Kafla Cy Ha cHary ctynune V3meHe 3akoHa o
neH3unjama, CTaB/BLUW BaH cHare unaH 112. 3akoHa o neHsujama 13 2003. roguHe.
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MpBa nogHocuTerbKa npefcTtaBke - MeH3unjckn ¢oHA je 30. jyHa 2004. roguHe NogHeo
TYXO0Yy 3a HakHafy LITeTe NPOTUB MNpBe NOAHOCUTE/bKE NpeAcTaBKe, Tpaxkehn fa Bpatu
ucnnaheHe neHsuje Koje je npummna y jaHyapy n ¢ebpyapy 2004. roguHe y yKyrnHom
n3Hocy of 425,74 EUR. Kao ogrosop, npBa NnogHoCUTe bKa NpeacTaBKe je nogHena Kox-
Tpa-Ty»0y, Tpaxkehu fa joj ce ncnnate neHsuje Koje joj HUcy ucnnaheHe og mapta 2004.
roguHe oo geuembpa 2008. rogrHe 360r o0ycTaBe HeHMX MpaBa Mo OCHOBY MeH3uje,
LWTO YKYyNHO u3HocK 15.332,45 EUR. OcHoBHY cyf y Xepuer HoBom je 4. HoBemb6pa 2009.
rovHe, NOLUTO je 3APYKMO ABa NOCTYNKa, Mpecyano y KOpUCT NpBe NOAHOCUTE/bKE Npea-
CTaBKe, MOCe6HO ce No3umBajyhn Ha unaH 6. I3ameHa 3akoHa O NEH3MjCKOM 1 MHBaNIMACKOM
ocuryparby 13 2003. roguHe (M3meHe 3akoHa 0 neH3unjama), unaH 193. 3akoHa o neH3njama
13 2003. roguHe, Kao 1 Ha oanyky YctaBHor cyaa LipHe Tope. Buwn cyg y Mopropuum je
19. janyapa 2010. rognHe npenHayno oBy npecyfy 1 npecyamo NpoTuB npse NOJHOCU-
TesbKe NpefcTaBKke, ocnlarbajyh ce Ha unaHoBe 112. 1 222. 3akoHa 0 neH3unjama n3 2003.
rogumHe cmaTpajyhun ga 3axTeB Huje peTpoakTuBaH. BpxoBHU cyp je oBy npecyay noTBp-
amo 3. jyHa 2010. rogmHe, uMme je 0Baj Cyd yrnaBHOM NOTBPAMO pasnore Buwer cyga. MNpwu
TOM ce BpxoBHwM cyf nocebHO No3Bao Ha unaH 112. 3akoHa o neH3unjama u3 2003. roanHe.
OcHoBHWU cyg je 29. jyna 2010. rognHe JOHeO peLlerbe O U3BPLLEHY KojuM je npefsrheHo
na he MNeH3njcku GoHA 3apKaTu MONOBYHY MeH3uje NpBe NOAHOCUTEIbKE NMpPeacTaBKe
oK He 6yae ucnnaheHa uena cyma Kojy ayryje. Buwn cyg je oBy ognyky notspavo 4.
HoBembpa 2010. rogunHe.

Opyru n Tpehn nogHocunay npeactaske - MeH3unjckn GoHp je 17. jaHyapa 2007. roaviHe u
Hemno3HaTor faTyma nofAHeo Ty»kbe 3a HakHaZy LTeTe NPoTMB Apyror 1 Tpeher nogHocu-
oua npeacTaBky Tpaxkeh noBpahaj neHsmja Koje cy npumanu og 1. jaHyapa 2004. roguHe.
OcHosHu cypg y MNMoagropuum je 20. jyHa 2007. rogrHe npecyamno npoTus Apyror nogHoCu-
oua npepacTaBke, a Buww cyn y Mogropuum je oy npecyay notspano 13. pebpyapa 2009.
roaunHe. V13 cnnca npegmeta n3rneaa fa je oa opniyka nsspweHa. OCHOBHY cya y Xep-
uer Hoeom je 25. debpyapa 2010. roguHe npecyano y kopuct Tpeher nogHocuoua npea-
cTaBke. Buwm cyny Moaropuum je 16. anpuna 2010. roanHe NnperHayvno oBy OANYKyY 1 npe-
Cyavo NpOTMB NOAHOCKOLA NpefcTaBKe No3rBajyhiin ce Ha rope HaBefleHe ofnyke Ynpas-
Hor cyfa n BpxoBsHor cyga. M3 cnvca npegmeTa u3rfnefa da je oBa Oajlyka U3BpLueHa y Kac-
HUjeM U3BPLUHOM MOCTYMKY.

YeTBpTY NogHoOCKNaL npefcTaBke - Y cnucy npegmeTa Hema uHGopmaLmja ga nu je MNex-
31MOHU GOHA MOKPEHYO NAPHMYHU NOCTYMNaK MPOTUB YETBPTOr NOAHOCKOLA NPeACTaBKe.
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Wmajyhn y Buay aa cy ce nogHocroum npefcTaBku xanunu 36or obyctaBe neHsuja (ctaB
33), Cyn je cTao Ha CTaHOBULUTE A HUXOBE MPUTYXOe NPUPOAHO Cradajy nop pasma-
Tpare camo npema unaHy 1. MpoTtokona 6p. 1 (BuaeTn, mutatis mutandis, Jankovic v.
Croatia (oan.), 6p. 43440/98, ECHR 2000-X; Skorkiewicz v. Poland (ogn.), 6p. 39860/98, npe-
cypa o 1. jyHa 1999. roagnHe u Domalewski v. Poland (oan.), 6p. 34610/97, npecypna og 15.
jyHa 1999. roanHe, cTaB 34).

Cyn KoHCTaTyje Aa je peneBaHTHO Aomahe 3aKOHOABCTBO Koje Npeaguha obycTaBy nex-
3uja NogHoCKIaLa NpeAcTaBke CTYNUIO Ha cHary 1. jaHyapa 2004. roguHe, wTo je 6uno
npe Hero LWTO je TyXeHa AprkaBa patndurkosana MpoTtokon 6p. 1 y3 KoHBeHUWjy 3. mapTa
2004. roguHe. MebyTtum, Cyn Takohe npumehyje fa cy nogHocroLm NpeacTaBky 1 farbe
NpUManu neHsuje y 3HaTHOM neprogy nocsie 3. mapTa 2004. roguHe. ObycTaBa, npema
TOMe, HMje omax rnoyesia Camo Ha OCHOBY 3aKOHOAaBCTBa, Beh Tek nowTo je MNeH3MoHn
boH floHeo nocebHe ofnyKe y TOM CMIUCITY, KOje Cy CBe JJOHeTe MOLUTO je TyXKeHa Ap»aBa
patudukoBana KoHseHuujy n MpoTokon 6p. 1. C 063upom Ha 1o, Cya cmaTpa Aia COpPHO
Mellakbe cnaga y HagnexxHocT osor Cyga (cT. 43 n 44).

MpUHLUMNKN Koju ce yonwTEHO NpuMekyjy Y NpeameTma npema unady 1. [potokona 6p.
1 cy noajegHako BaXkHU Kafa je pey 1 o neHsuvjama (Bugetn Andrejeva v. Latvia [GC], 6p.
55707/00, ctaB 77, npecyna opf 18. dbebpyapa 2009. u Stummerv. Austria [GC], 6p. 37452/02,
cTaB 82, npecypna of 7. jyna 2011. roguHe). Ctora, Ta ogpenba He rapaHTyje NpaBo Ha CTu-
Lahe MMoBKMHe (BUaeTu, mehy MHOrMM Apyrum npeueaeHTuma, Van der Mussele v. Belgium,
npecyna of 23. HoBembpa 1983, ctaB 48, Cepuja A 6p. 70; Slivenko v. Latvia [GC], (oan.),
6p. 48321/99, ctaB 121, ECHR 2002-1l u Kopecky v. Slovakia [GC], 6p. 44912/98, cTaB 35 (b),
ECHR 2004-I1X). Kao TakBa, OHa He rapaHTyje HM NpaBo Ha NeH3ujy y ogpeheHoM n3HoCy
(BMAeTH, Mehy apyrum npeueneHTUMa, Npecyaama, aytoputetuma, Miiller v. Austria, 6p.
5849/72, V3BewTaj Komucumje og 1. oktobpa 1975. roguHe, Ognyke n nssewrtaju (O4P) 3,
cTp. 25; T. V. Sweden, 6p. 10671/83, ognyka Komucuje og 4. mapTa 1985. rogute, (OP) 42,
CTp. 229; Jankovi¢ v. Croatia (ogn.), 6p. 43440/98, ECHR 2000-X; Kuna v. Germany (ofn.),
6p. 52449/99, ECHR 2001-V (n3Bogw); Lenz v. Germany (opn.), 6p. 40862/98, ECHR 2001-X;
Kjartan Asmundsson v. Iceland, 6p. 60669/00, ctas 39, ECHR 2004-1X; Apostolakis v. Greece,
6p. 39574/07, ctaB 36, npecyna of 22. oktobpa 2009; Wieczorek v. Poland, 6p. 18176/05,
cTaB 57, npecyna op 8. feuembpa 2009; Poulain v. France (opn.), 6p. 52273/08, npecyna of 8.
¢bebpyapa 2011. u Maggio and Others v. Italy, 6p. 46286/09, 52851/08, 53727/08, 54486/08
1 56001/08, ctaB 55, npecyna oa 31. maja 2011). MehyTum, Kafia fp»aBa yroBopHMLa MMa
Ha CHa3W 3aKOHOJABCTBO Koje npefBrha NpaBo Ha ncnnaty neHsuje — 6e3 063vpa ga nu
Ta UcnnaTa 3aBUCKU of NpeTxofHor niahara JONPUHOCA WM He — TO Ce 3aKOHOAABCTBO
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MOpa CMaTpaTh 3aKOHOAABCTBOM KOje CTBapa MMOBUHCKU MHTEPEC Koju Craga y OKBupe
unaHa 1. MpoTtokona 6p. 1 3a NMuUa Koja ncnykaeajy Herose ycnose (Buaetn Carson and
Others v. the United Kingdom [GC], 6p. 42184/05, ctaB 64, ECHR 2010-338). CMatbetbe unu
obycTaBa neH3uvje Mory npema Tome NpeAcTaB/baT! MeLWake Y ApXKaBUHY Koje Tpeba fa
6yne onpaspaaHo (Buaetu Kjartan Asmundsson, ctas 40; Rasmussen v. Poland, 6p. 38886/05,
cTaB 71, npecyna op 28. anpuna 2009. n Wieczorek, ctas 57) (ctaB 59).

MpBY 1 HajBakHMjK 3axTeB unaHa 1. [MpoTokona 6p. 1 je Aa CBakO Mellarbe ApXKaBHOT
opraHa y MUPHO yXuBare UMOBMHe Tpeba aa byne 3akoHuTto (Bugetn Former King of
Greece and Others v. Greece [GC], 6p. 25701/94, c1. 79 n 82, ECHR 2000-XIl) n na Tpeba ga
TEXN NErMTUMHOM UWIby Y jaBHOM UHTepecy” (cTas 60).

Mpema npakcn Cyfa, HaUMOHANHM OpraHy, NOLWTO CYy AUPEKTHO YrO3HaTK Ca APYLUTBOM
N weroBuM notpebama, cy y npuHumny y 6osbem nonoxajy og mehyHapopHor cyguje
npu ognyumBamy LWTa je y,jaBHOM nHTepecy”. lNpema cnctemy KoHBeHuUumje, Ha TUM opra-
HUMa je fa HampaBe VHULUWjanHy NpoLeHy noctojaka npobnema fa o hemy jaBHOCT
6puviHe, rapaHTyjyhn Mmepe mellarba Y MUPHO YXMBake UmoBKMHe. LLiTaBuwe, nojam ,jas-
HOr MHTepeca” je cBakako WKpPOK. [NocebHO, oaNlyKa Aa ce fOHeCY 3aKOHM KOju ce ofHoCe
Ha neHsuje MNN couwrjanHe NPUHALNEXHOCTU Nofpa3ymeBa pa3MaTparbe pasHUX eKo-
HOMCKIX 1 ApYLUTBEeHMX NuTara. Cyn nprxBaTa fa y 06nacT coumjanHor 3akoHOAaBCTBa,
YK/byuyjyhn n obnacTt neHsuja, Ap>kaBa y>KUBa LIMPOK NPOCTOP 3a MPOLEHY, Y UHTepecy
couvjasnHe npasae U eEKOHOMCKOT 6/1arocTarba, KOjy MOXe 3aKOHUTO 0BeCTW A0 ycKnahu-
Barba, OrpaHnyYaBarba UM Yak CMarbera M3HOCA NeH3uja Koje ce nHaue nnahajy nuurma
Koja ncnymaBajy ycnose, yKibyuyjyhu, Kao y npegmeTHOM Ciyyajy, npasumia o Heycknahe-
HocTu n3mehy nprvmara neHsuje n nnaheHor 3anocnerwa. MehyTum, cBaka TakBa mMepa
MoOpa ce peann3oBaTi Ha HeMCKPYMUHATOPaH HaumMH 1 6UTK Y CKNagy ca 3axTeBrMa Cpa-
3mMepHocTu. [pema ToMe, NPOCTOP 3a NPOLIEHY AOCTYMNaH 3akOHOAAaBHOM OpraHy y crpo-
BoNhery TakBUX NoNMTNKa Tpebano 61 Aa je WMPOK, a heroBy NPOLEHY O TOMe WTa je Yy
jaBHOM uHTepecy” Tpeba NOLWTOBATX, OCKM AKO je Ta MPOLEHA ounrneaHo 6e3 pasymHe
ocHoBe (BuaeTu, Ha npumep, Carson and Others v. The United Kingdom [GC], 6p. 42184/05,
cTaB 61, npecyna og 16. mapta 2010; Andrejeva v. Latvia [GC], 6p. 55707/00, cTtaB 83, npe-
cyna op 18. pebpyapa 2009. u Moskal v. Poland, 6p. 10373/05, ctaB 61, npecyga og 15. cen-
Tembpa 2009).

CBako Mellarwe Mopa Takohe 6MTM onpaBAaHO CpasMepPHO LWby YMjeM ce OCTBapey
Texun. [pyrum peunma, ,MPOMMCHa paBHOTEXa” Mopa Aa ce noroan m3mehy 3axTeBa
OMLITer MHTepeca 3ajefHuLIe 1 3axTeBa 3alUTTe OCHOBHMX MpaBa nojeanHua. MNotpebHa
paBHOTeXa Hehe ce yCTaHOBUTM aKo fvLe UK iMua O KojuMa je pey Mopajy Aa cHoce
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nojeauHavaH v npetepaH TepeT (Buaetn James and Others v. The United Kingdom, npecyna
of 21. bebpyapa 1986. roguHe, ctaB 50, Cepuja A 6p. 98 n Wieczorek, ct. 59-60) (cTaB 62).

WNako ce He cme npeBuaeTy fa unaH 1. Mpotokona 6p. 1 He orpaHnyaBa cnobopy ap>kase
fa n3abepe BPCTY MM M3HOC MPUHAANEXHOCTU Koje o6e36ehyje y oKBMpY couujanHe
nomohu (Bugetn Stec and Others v. The United Kingdom [GC], 6p. 65731/01, cT. 53 n 54,
ECHR 2006-VI n Wieczorek, ctaB 66), Takohe je Ba>kHO fja ce MOTBPAU Aa NU je NpaBo nog-
HocroLa 3axTeBa fa fobuja MprHaAIeXHOCTM 13 Nporpama courjanHe nomohu y nutamy
noBpehHeHo Ha HauMH Koju 1Ma 3a NocneanLy yrpoxaBarbe CYLITVHE HeroBux npasa Ha
nexsujy (Buget Domalewski; Kjartan Asmundsson, ctas 39 u Wieczorek, ctas 57) (cTaB 63).

lWto ce Tnue cpasmepHoctn, Cyn cmaTpa Aa yKuparbe MeHsuja off CTpaHe MeH3MOHOr
doHza Huje pe3ynTaT 6GUNO KakBe NPOMeHe OKONHOCTY, Beh 3aKoHa, a To je yTuuano Ha
NMoAHOCKOLE, jep Cy M y MOTNYHOCTIN 06YCTaBUAN NEH3Kje Koje Cy MPUMany rogrHama, He
y3umajyhin y 0631p n3HoC npunxofa Koje cy ocTBapuBany pagom. Mlako HuCy goctaB/beHun
HUKaKBM Nofaum o 3apafiama of tuxosor nocna, Cyg je cmatpao fda Cy neH3nje 3HavajaH
MeceyHu Npuxon 3a NogHocuoLe, ¢ 063Mpom Ha NoTpeby nogHocKaua 3a pagom. Y Tom
cmmcny, Cya cmaTpa Aa je 3aKOoH O MeH3Kjama He camo OLITeTMO MogHocKoLe 3a byayhe
neHsuje, Beh n o6aBe3ao Ha Bpahame neH3unja NprM/beHUx nocse jaHyapa 2004. roguHe,
Hamehyhu 1m HecpasmepHu TepeT. [pyraumje 6u 6Uno Aa Cy NOAHOCUOLMMA CMAHUIN
neH3uje UM NOHyAUAN Wwemy Koja he momohu oBy TpaH3numjy, @ He Aa Cy 3aMOJbeHN Aa
BpaTe CBOje neH3uje of jaHyapa 2004. rognHe. Ha ocHoBy oBux untbeHnua, Cyg je 3ayseo
CTaB fa je gowo fo nospepge unaHa 1. Mpotokona 6p. 1 (cT. 64-73).

GRUDIC V. SERBIA

npepcraBka 6p. 31925/08, npecyga oa 17. anpuna 2012. roguHe

" HumeHnuHo cTambe

MopgHocmoum JbyTteuja Mpyauh n MaxmyT Mpyauh, ca npebrsanuwTem y Kocockoj Mutpo-
BMUK, a of 2005. roguHe y Hosom MMasapy, 6unu cy KOpPUCHULM MHBAaNUACKMX MeH3uja
Penybnunukor MNO doHaa - dunujana Kocoscka Mutposuua. Micnnata brxoBux neHsuja
npectana je Tokom 1999. n 2000. roguHe. OoHA je, No 3axTeBMMa NOAHOCKIaLA 3a HacTa-
BaK Mcnnate rneHsuja, JOHEO pellera O CYCreH3uju ncnnate neHsuja 36or Tora WwTo ce
KocoBo Hanasn nog mehyHapogHom ynpasom. OKpy»kHu cyn y HoBom [Ma3apy npecyaama
je noHnwTNO NomeHyTa pelerba QoHAa. 3axTeBy 3a BaHPeAHO NpencnuTBarbe Npecyna
Koje je nogHeo ®oHp onbujeHn cy npecynama BpxosHor cyna Cpbuje. ®oHpg je, y anpuny
2008. rognHe, MOHOBO JOHEO 3aK/byyKe KojuMa ce npekunaa nocTynak 3a ycnocrabbatbe
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ncnnate nNeHsuja No 3axTeBUMa NogHocUaLa 4o perynmcara ogHoca namehy Penybnvke
Cpbuje 1 mehyHapoaHe ynpase Ha Kocosy.

MogHocmoum cy ce obpatunu EBponckom cyay 3a Jbyfcka npasa 24. jyHa 2008. rogvHe y
BE3U Ca MOBPEAOM NpaBa Ha 3alWTUTy UMOBMHe 13 unaHa 1. MpoTokona 6p. 1 1 noBpenom
npaea Ha onwTy 3abpaHy AMcKpuMmHaLumje 13 unaHa 14. KoHseHuuje.

Mo nuTary OoCcHOBaHOCTW NpefcTaBke, nosmeajyhu ce Ha onwTe npuHune, Cyg je ncta-
Kao fia ce y HeroBoj Npakcu cMatpa fa YKOJIMKO Y HEKOj ApKaBu YrOBOPHULM NOCTOjM Ha
CHa3M 3aKOH KOjUM je YCTaHOB/bEHO NPaBO Ha UCMaTy NeH3unje, Taj 3aKoH ce Mopa NocMma-
TpaTu Kao OCHOB 3a BIACHNYKM MHTepec Koju crnaaa y okBup YnaHa 1. Mpotokona 6p. 1.
HeucnnahuBame neHsuje ce, Ha OCHOBY TOra, MOXe CMaTpaTh MellareM Yy MUPHO YXKN-
Batbe IMOBWHE 1 TO MeLlake Mopa buTn onpasaaHo. Mopep Tora, NPBU 1 HajBaXHWj1 3ax-
TeB unaHa 1. lpoTtokona 6p. 1 je Aa Melare AP>KaBHUX OpraHa y MYPHO YXXMBake MMO-
BMHe Mopa OMTK 3aKOHMTO, LITO MOAPa3ymMeBa NOCTOjatbe jaCHMX, NPEeLU3HNX 1 ycarna-
WeHux goMahunx npasHKx nponunca. CBako Mellakbe Mopa 61TV Cpa3mMepHO Linsby Koju ce
»enn noctnhu, oAHOCHO MOpa NOCTOojaTh NPaBMYHa paBHOTEXa U3mMehy onwTer nHTepeca
1 3ajegHuLE 1 3alITUTe OCHOBHMX NpaBa nojeanHaua (Ct. 72-76).

Y Be3u ca nogHocnoumma npepctaske Cyp je 3ay3eo cTaB fja ce NpaBo nogHocuiaua Ha
WHBaNUACKY NeH3njy MoXe CMaTpaT UMOBMHOM Y cMuciy unaHa 1. MpoTtokona 6p. 1 1
[a obycTaBa vcnnate neHsuje HeJBOCMUCIEHO NPEACTaB/ba MeLllake Y MAPHO YXK1Batbe
Tor npasa. [pema Baxxehem 3aKOHY O NeH3MjCKOM 1 MHBANIMACKOM OCUTryparby, NpecTaHak
npaBa Ha NeH3ujy Besyje ce 3a NpecTaHaK yCcio0Ba 3a CTULAbe U 0OCTBapUBakbe TUX NPaBa,
LITO KOA MojHoCWaua Huje 6mo ciyydaj. Takohe, obycTaBa ncnnaTte y BpeMeHCKU Heop-
peheHom neprogy no 3akoHy Huje npeaBubheHa (cTaB 78).

Cya je npuxsaTro fa je ®oHp obycTaBro ncnnaTte Ha OCHOBY MuLLIIberba MUHMCTapCTBa 3a
coumjanHy noANTUKY 1 KacHnje MmHMcTapcTBa 3a pag, 3anoLwsbaBarbe 1 couunjanHy nonu-
TUKY, anu je yKa3ao a HaBefleHa MULL/betba HKafa HUCY objaBrbeHa y,CnybeHom rnac-
HuKy PC" 1 pa ce y cknagy ca ctaBom YctaBHor cyfna Cpbuje ncta He Mory cMaTpaTtu 3ako-
Hom, Beh fa je wurxoBa dyHKUMja fa onakLwajy npumeHy 3akoHa. Cyq je Takobe ncrakao
[a je BpxoBHu cyp Cpbuje, y cBOM Mulibersy of 15. HoBembpa 2005. rogunHe 3ay3eo CTaB
[la NpaBo Ha NeH3ujy Moxe 6uTn yckpaheHo HeKOM LYY NCKIbYYMBO Y CKagy ca YnaHoMm
110. 3aKOHa O MEeH3UjCKOM U MHBAaNNACKOM OCUTryparby, a fa UCniaTa neHsmja He Moxke
3aBUCUTM Of TOra Aa v ce AOMPUHOCH 3a NEH3MJCKO MHBANNACKO OCUrypatbe NpuKynbajy
Ha oppeheHoj Teputopuju unn He (ctas 79).
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Ha ocHoBy cBera usnoxeHor, Cya je 3ay3eo CTaB fja Mellarbe ApXKaBe Y MUPHO YXK1BaHe
MMOBWHe nofHoCuNaLa NnpeacTaBke HUje 6uno y cknagy ca Baxehrm 3akoHCKMM nponu-
cima, Tako aa Cya Hmje Hawao 3a CXOAHO Aa npouemyje Aa Nn je y TOM MeLlamy yCno-
CTaB/beHa NPaBUYHA PaBHOTEXKA M3MeDNy onwTer nHTepeca 3ajefHunLe Y 3alTUTE OCHOB-
HUX NpaBa nojeanHaua (ctas 81).

360r cBera usnoxeHor, Cyq je 3aK/byuro fa y ciyyajy nogHocunaua npefcraBke nocToju
rnoBpeAa NpaBa Ha 3alWTUTY MMOBIMHE U3 uniaHa 1. MpoTokona 6p. 1 (cTas 83).

1.5. OrpaHuyerse npaBa Ha UMOBKHY - (Oe)
ekcnponpujaunja, Bpaharme nmosKHe

= 1) Cranpapan

Ako Cy npaBa NOAHOCKOLa 3axXTeBa NpecTasia Ha OCHOBY 3aKOHa, Cy,[], he ncnutatn npuro-
BOpe nogHoCKOUa 3axTeBa NpemMa Apyrom npasuiy, a To je NinwaBatbe NMMOBUHE.

Y npepmety The Holy Monasteries v. Greece, cT. 60-61, Cyq je npecynvo fa je nejctso
3aKOHCKe ofpenbe Kojom ce ynotpeba 1 nocegoBare oapeheHe MMOBMHE ayTOMATCKM
foperbyje ApXaBu 610 NPeHOC NOTNYHOr BAAaCHWLWTBA Haj NPeaMEeTHMM 3eM/bULITEM Ha
LpKaBy, Te je Ta ogpeaba npeAcTaB/bana nuwaBame ,MMoBUHe"37°

Jo nvwagarba ,MMoBHHE" MoXxe fohn 1 y cnTyaumjama Kafia Huje JoHeTa HrKakea ¢op-
MaJiHa OfJlyKa O NpecTaHKy nojefivHauYHVX NPaBga, anu je yTuuaj H1u3a pasnnuutix mepa,
Koje Cy NMPMMEHWIM OpraHn jaBHe BNAcTU, HA ,MMOBMHY” MOAHOCMUOLIA 3aXTeBa TOJNIMKO
M3paxkeH fa ce Te Mepe MOry M3jefHaunTn ca ekcnponpujaumjom. Kako 6u ytBpamno aa
NN je JowWno Ao nuluaBama ,MmoBuHe’, Cya ce He CMe OrpaHnynTX Ha UCMIUTUBAkbE TOora
[la v je OO0 [0 oAy3vMakba MMOBUHE Unn popmarnHe ekcnponpujauuje, Beh Tpeba ga
carnefia U OHO WITO HUje Ha MOBPLUMHM, OLHOCHO CTBapHY CUTYaLMjy KOjoj ce npuroeapa.
Byayhu fa je Hamepa KoHBeHLuje fa 3ajemun npaBa Koja Cy ,MPaKTUYHa U [e/I0TBOPHA',
Mopa ce YCTaHOBWTU Aa Nn cMTyauuja npefcTaBba de facto ekcnponpujauujy (meby apy-
rMm M3BOprMa Npaea, Sporrong and Lénnroth v. Sweden, ctaB 63;3' Vasilescu v. Romania,

370 The Holy Monasteries v. Greece, npepacTaBke 6p. 13092/87 1 13984/88, npecyna oa 9. 12. 1994.
371 Sporrong and Lénnroth v. Sweden, npepncTaBka 6p. 7152/75, npecyna og 23. 9. 1982.



MocebHe 06nacTn U3 fOMEHa yNpaBHOT CyACTBA 231

cTaB 51,2 Schembri and Others v. Malta, ctaB 29;*”® Brumdrescu v. Romania [GC], cTaB 76
n Depalle v. France [GC], cTaB 78%7%). Ha ocHoBY pa3Hux unaHoBa KoHBeHUuje, npakca Cyaa
yKasyje Ha To fja 61 Morno 6uTK NOTPe6HO rMeaaTh 1 M3a OHOra LITO Ce BUAW Ha MoBp-
LWNHY, Kao 1 M3BaH KopuwheHnx 13pas3a, Te ce KOHLEHTPUCATU Ha CTBapHYy CUTyauujy
(Hnp. Apap Bologna v. Malta, ctas 83).37¢

Tako, Ha MpuMmep, y NpeaMeTy y KOMe je MOpHapuLa y3ena y noces 3eMmbuLuTe NoAHOCH-
oLla 3axTeBa, Ha TOM 3eM/bULLITY OCHOBaJIa MOPHAPWUKY 6a3y, a MOAHOCUOLM 3axXTeBa HakK-
HalHO HUCY MO/ i@ NPUCTYMNe CBOjOj UMOBUHW HUTK Aia je NPoAajy, ocTaBe y Hacnehe,
onTepere XUNOTEKOM UM MOKNIOHe, MOryRHOCT pacrnonaraka 3eM/bULLITEM 3ajeHO C Hey-
CMewWwHnM MOKYLIajumMa UCnpas/batba CMTyaluje foBena je [0 AOBO/bHO 036uibHUX de
facto nocnepgumua 3a nogHocuoue 3axteBa Aa Cya cmaTtpa fa UM je MMOBUHA eKCnponpu-
CaHa yak 1 6e3 dopmarnHe oanyke o ekcnponpwujaumnju (Papamichalopoulos and Others v.
Greece, cT. 44-46) 377

Y npeameTy o TpajHOM 3afprkaBatkby 3N1aTHUKa OAY3eTMX npe CTynama Ha cHary poTo-
Kosia 6p. 1, y KOM je MpecyoM HafloXKeHo Aa ce 3/1aTHMLM BpaTe NOAHOCUTEbKN 3aXTeBa
Koja je OHeTa HaKOH TOr CTyMaka Ha CHary 1 HakHafHoO yKuHyTa, Cyqn je HanomeHyo fAa
npakTUYHe Npenpeke Mory npefcTaBbaTy nospeny KoHeseHUmje H6all Kao 1 npasHe npe-
npeke. [youTak cBake MOryhHOCTY pacrnonarakba MMOBUHOM 3ajefiHO C HEYCMELIHNM MOKY-
LWajrMa ncnpaB/bakba CUTyaLmje JOBEO je 1O [JOBO/bHO 030U/bHUX Nocnemua 3a NogHo-
cuTerbky 3axTteBa ga Cyn cmatpa fa je gowno fo de facto opgy3vumamsa (Vasilescu v. Romania,
CT. 51-54).378

Y npeamMeTy y KOM je OnwWTUHA, Y yOp3aHOM MOCTYMKY, M3fana Hanor 3a npeysmmare
nocefa 3em/buLITa MOJHOCKOLA 3aXTeBa, Npey3ena GU3NUKN Noces 3eM/buLITa 1 3amo-
yerna pajoBe Ha M3rpafru nyTa, HaKHaAHOM MpPecyAoM KOjoM je peTPOoakTMBHO Ofo-
6peHO He3aKOHWTO MoCefoBarbe Of CTPaHe OpraHa jaBHUX BRACTV APYLWTBY MOAHOCU-
oLla 3axTeBa ofly3eTa je MmoryhHocT fobujata noBpahaja werosor 3emmuiuta. Edekar e
npecyfe NpeAcTaB/bao je nuwaBakbe ,uMmoBuHe” (Belvedere Alberghiera S.r.l. v. Italy, ctaB

372 Vasilescu v. Romania, npefctaBka 6p. 27053/95, npecyna o 22. 5. 1998.

373 Schembri and Others v. Malta, npepcTaBka 6p. 42583/06, npecyna op 10. 11. 2009.

374 Brumdrescu v. Romania, npepcTtaBka 6p. 28342/95, npecypa og 28. 10.1999.

375 Depalle v. France, npepacTtaBka 6p. 34044/02, npecyga of 29. 3. 2010.

376 Apap Bologna v. Malta, npefcraBka 6p. 46931/12, npecypna op 30. 8.2016.

377 Papamichalopoulos and Others v. Greece, npepcTtaBka 6p. 14556/89, npecyna of 24. 6. 1993.
378 Vasilescu v. Romania, npefcraBska 6p. 27053/95, npecyna op 22. 5.1998.
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54).3”° Takohe ce cmaTpano ga rybutak 40% v 100% BpeAHOCTM 3eM/bULLTA Y KOMOVIHaLMju
C AeNIMMUYHMM TYOUTKOM r3MUKOr MpUCTyna 3eM/bUWITY 360r M3rpagtbe bpaHe npep-
cTaBsba de facto excnponpujaunjy (Aygun v. Turkey, ctaB 39).3% Ako Cyn mepy wunm cKyn
Mepa cMaTpa ekcrnponpujaumjom, To 3a Ap»aBy 06MUYHO NoApasymeBa obaBesy AOAeSbU-
Batba HaKkHafe noroheHoM BNaCHUKY.

HakoH femMoKpaTCKnx NpomMeHa y Cpean0j U MCTOYHOj EBponun, MHOre cy Ap»KaBe goHesne
3aKOHO,ABCTBO KojuM ce npeasuha nospahaj MMoBUHe ofy3eTe HakoH [pyror cBeTcKor
paTa unu cy peluasase NuTake nospahaja y noctojehem npaBHOM OKBUPY.

Y nornepy oay3nMarba MMOBUHe npe patudurKaumje KoHBeHLMje 1 HeHUX NPOTOKONa,
opraHu KoHBeHLMje gocneAHO Cy cmaTpanu Aa je nuwasBakbe BAacHUWTBA WUAW [py-
ror CTBapHOr MpaBa Yy Hauyeny TPeHyTaH YMH 1 He CTBapa TpajHy CuUTyauujy ,nlaBarba
npaea” (Malhous v. Czech Republic [GC], (ogn.)*®' n PreulSische Treuhand GmbH & Co. KG a.A.
v. Poland (opn.), ctaB 57%%2),

Darbe, unaH 1. MpoTokona 6p. 1 He MOXe Ce TYMaunTV Kao HameTakbe 610 KakBe onwTe
obaBe3e AprkaBaMa YroBOpHMLAMa [a BpaTe MMOBUHY KOja je MpeHeceHa Ha hbuxX npe
Hero wTo cy patnudukosane KonseHuujy (Jantner v. Slovakia, ctas 34).38

Takohe, unaH 1. MNMpoTtokona 6p. 1 He Hamehe HMKaKBa orpaHMYera coboge ApKaga yro-
BOPHMLa fa yTBpae 06vmM nospahaja UMoBKHe 1 n3abepy ycnoBe nof Kojuma npucTajy aa
BpaTe MpaBa BACHULITBA NPETXOAHUX BnacHuKa (Maria Atanasiu and Others v. Romania,
ctaB 136).3%* KOHKpeTHO, ApaBe YroBOPHULE YXMBajy LUMPOKY Ciobogy npoueHe y
nornegy CKsbyumsatrba ogpeheHmnx kateropuja 6MBLIVX BacHMKa M3 noBpahaja Tux npasa.
Y cnyyajeBuma Kaga Cy KaTeropuje BllacH/Ka Tako MCKIbyyeHe, bUXOBU 3axTeBy 3a noBpahaj
He MOry NPY>KUTW OCHOBY 3a,/1erMTUMHO OYeKUBahe” Koje yXKMBa 3aluTnTy unaHa 1. MpoTo-
kona 6p. 1 (Gratzinger and Gratzingerova v. Czech Republic [GC], (oan.), cT. 70-74;3%> Kopecky
v. Slovakia [GC], ctaB 35%¢ u Smiljanic v. Slovenia (oan.), ctas 29%¥).

379 Belvedere Alberghiera S.r.l. v. Italy, npenctaBka 6p. 31524/96, npecypa og 30. 5. 2000.

380 Aygun v. Turkey, npepcTtaBka 6p. 35658/06, npecyna of 14.6.2011.

381 Malhous v. Czech Republic, npepactaBka 6p. 33071/96, ognyka oa 13.12. 2000.

382 PreuBische Treuhand GmbH & Co. KG a.A. v. Poland, npepcTaBka 6p. 47550/06, opnyka og 7. 10. 2008.
383 Jantner v. Slovakia, npepctaska 6p. 39050/97, npecypna op 4. 3. 2003.

384 Maria Atanasiu and Others v. Romania, npepacTaBke 6p. 30767/05 1 33800/06, npecyaa oa 12.10. 2010.
385 Gratzinger and Gratzingerova v. the Czech Republic, npeactaska 6p. 39794/98, oanyka of 10. 7. 2002.
386 Kopecky v. Slovakia, npepctaBka 6p. 44912/98, npecyaa oa 28. 9. 2004.

387 Smiljanic v. Slovenia, npepcTtaBka 6p. 481/04, ognyka og 2. 6. 2009.
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Mpema Tome, Hapa y Npri3Hakbe VMOBMHCKOT MpaBa Koje je 6uno Hemoryhe cTtBapHO
YXKMBATV HE MOXe ce cMaTpaTuh ,MMOBMHOM" y cMuciy unaHa 1. MNpoTokona 6p. 1, Kao
HV YCNIOBHU 3axTeB KOju npecTaje Aa Baxku 360r Hemcnymwera ycnosa (Malhous v. Czech
Republic [GC], (oan.)*® n Kopecky v. Slovakia [GC], cTaB 353%). YBepere aa he ce 3aKoH Koju
je NpeTXoAHOo Ha CHA3W M3MEHWTW Y KOPUCT MNOLHOCKOLA 3aXTEBA HE MOXe Ce cMaTpaTu
06/IMKOM NEernTUMHOT OUYeKUBaKba Yy CMKUCITY unaHa 1. MpoTtokona 6p. 1. MocToju pasnvka
nsmehy nyke Hage y nopahaj, Ma KONMKO Ta Haga 6una pasymMHa v IErMTUMHOT OUYeKU-
Bakba, UMja NprpoLa Mopa OUTU KOHKPETHMja O MyKe Hafe M 3aCHOBaHa Ha 3aKOHCKO)
ofpendbu nnv NpaBHOM aKTy Kao LUTO je cyAcKa oanyka (Gratzinger and Gratzingerova v.
Czech Republic [GC], (oan.), ctaB 73**° n Von Maltzan and Others v. Germany [GC], (oan.),
ctaB 112%°").

C ppyre cTpaHe, Kafia ap»aBa nocne patndukaumje KoHseHuuje, ykibyuyjyhu MpoTokon
6p. 1, poHece nponuce Koju 06e36ehyjy nyH nnu genummnyaH nospahaj MIMoBMHe ofy3eTe
Y NPETXOAHOM PEXUMY, MOXe Ce CMaTpaTu Aia TakBM NPOMNUCK CTBapajy HOBO MMOBUHCKO
npaeo 3awTtnheHo unaHom 1. MNMpoTokona 6p. 1 3a NMLA Koja ncnyraBajy yCioBe 3a npu-
3HaBake npasa (Maria Atanasiu and Others v. Romania, ctaB 136).2°2 icTo ce moXe npu-
MEHUTM Y OHOCY Ha Mepe nospahaja unn HakHafe yTBpheHe nponvcuma JoHeTUM npe
paTrduKaLmje ako Cy T! MPONUCK OCTaNu Ha CHa3u nocsie patudukaumje MpoTtokona 6p. 1
o[l CTpaHe Ap»aBe yroBopHuue (Von Maltzan and Others v. Germany [GC], (oan.), cTaB 74;>%
Kopecky v. Slovakia [GC], ctaB 35%** n Broniowski v. Poland [GC], ctaB 1253%).

Crora, Kag je pey o cagpxajy u obumy npegmeTHor npasa, Cya je npumeTro ga ce To
nMTarbe Mopa nocMaTpatu C 063MpoM Ha To LWTO je cBe 6UNo ,MMOBMHA" NogHOCMOLa
npenctaBke Ha JaTym CTynaha [1poToKona Ha CHary u, WTO je of NpecyAHe Ba)kHOCTHU,
Ha JaTym Kaja je nogHeo npepcTtaBKy (Broniowski v. Poland [GC], cT. 125 n 132).3% Y Tom
npegmety, NpaBo NogHOCKOLA NPeACTaBKe Ha KOMMEH3aLNOHY IMOBUHY JOAE/bEHO MY je
npema NnosbCKOM 3aKOHOZABCTBY - KOjUM Ce NpaBa fofesbyjy niurmMa BpaheHrM y fomo-

388 Malhous v. Czech Republic, npepctaBka 6p. 33071/96, opnyka og 13.12. 2000.

389 Kopecky v. Slovakia, npepctaBka 6p. 44912/98, npecyaa oa 28. 9. 2004.

390 Gratzinger and Gratzingerova v. the Czech Republic, npeacTtaBka 6p. 39794/98, opnyka og 10. 7. 2002.
391 Von Maltzan and Others v. Germany, npefctaBke 6p. 71916/01 u gp., oanyka og 2. 3. 2005.

392 Maria Atanasiu and Others v. Romania, npefictaBke 6p. 30767/05 n 33800/06, npecyna oa 12. 10. 2010.
393 Von Maltzan and Others v. Germany, npefctaBke 6p. 71916/01 n ap., oanyka og 2. 3. 2005.

394 Kopecky v. Slovakia, npepctaBka 6p. 44912/98, npecypna og 28. 9. 2004.

395 Broniowskiv. Poland, npepctaBka 6p. 31443/96, npecyaa op 22. 6. 2004.

396 Wcro.
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BUHY C Nofpyuyja npeko peke byr nocne [pyror cBeTCKOr paTta Uiv HUXOBUM HaceaHuU-
LMMa - Koje je 0CTaso Ha CHa3M Ha JaTyMm CTyrnarba Ha cHary MpoTtokona 6p. 1 3a Mosbeky.

Y nornepy cnpoBohera npefy3etnx pepopmu, BlagaBMHa npaBa Ha Kojoj Ce 3acHMBA
KoHBeHUWMja 1 Haueno 3akoHWUTOCTY 13 unaHa 1. MNpoTokona 6p. 1 3axTeBajy of Ap»aBa
He caMmo fAa NowTyjy U NpuUMemyjy, Ha NpeaBUAbUB 1 [OCNelaH HauylH, 3aKOoHe Koje Ccy
ZoHene Beh 1, Kao nocneauLy Te Ay>KHOCTU, Aa 06e36eae NpaBHe U NPaKTUYHE YCJIOBe 3a
H1X0BO cnpoBohetbe (Broniowski v. Poland [GC], cTaB 184).3%

Hekonvko npeameta y obnactv nospahaja UMOBUHE OJHOCKAO Ce Ha NponycT goMahunx
opraHa fia n3BpLue NpaBOCHaXKHe CyACKe (Mnu ynpaBHe) ognyke. [Npecyna Kojom ce opraHu
obaBe3yjy Aa nnate HakHaAy, y 06NM1Ky 3eM/bULLITa MM HOBYaHE HakHafAe, y CKaay C Hauu-
OHanHVYM 3aKOHOLABCTBOM O noBpahajy MMOBMHCKMX NpaBa, Npy»a NogHOCMOLY Nnpea-
CTaBKe M3BPLUUB 3axXTeB KOju MPeAcTaBsba ,,MMOBMHY" y cMUCTy unaHa 1. MpoTokona 6p. 1
(Jasitniené v. Lithuania, ctaB 44).3 MNpema Tome, Kafla NOCTOjU NPABOCHaXKHA CyACKa npe-
cyzay KoOpuUcT TyxKunoLa Moxe fohu fo nprMeHe nojma , iermMTMMHOr oueknBatrba” (Driza v.
Albania, ctaB 102).3%°

CnuuHo Tome, y nunoTt-npecyan Manushage Puto and Others v. Albania, c1. 110-118, Cyg je
CMaTpao Aa je powno Ao nospefe unaHa 1. Mpotokona 6p. 1 y3 KoHBeHLMjy 360r Hen3Bp-
LeHa NPaBOCHAXKHE OAJTyKe KOjOM je MoJHOCHOoLUMMa 3aXTeBa foAe/beHa HakHala yMeCcTo
nospahaja tbmxose MMoBKHe.*? HensBpLuere NPaBOCHaKHNX OAJTYKa, 3ajeHO C OCTaIlM
HepocTauyMa PyMyHCKOr cucTema nospahaja nMoBYMHe, [OBENO je [0 noBpege unaHa 1.
MpoTtokona 6p. 1y npeamety Maria Atanasiu and Others v. Romania, Kao 1 fo NoOCTyrKa 3a
[oHowere nunoT-npecyge (cT. 215-218).41

LLITo ce Tye onpaBaama Koje Bnaga Moke M3HeTN 3a CBOje Mellarbe y NpaBo NogHocnoua
3axTeBa Ha nmosuHy, Cyq je NOHOBMO Aa HeJoCTaTak cpedcTaBa He MOyKe OnpaBAaTh Npo-
nycT y n3BpLUaBakby NPaBOCHaXXHOT 1 obaBe3yjyher n3Hoca Koju apxaea ayryje (Driza v.
Albania, ctas 10842 u Prodan v. Moldova, ctas 61).4%

397 MWcro.

398 Jasitniené v. Lithuania, npepctaBka 6p. 41510/98, npecyza o 6. 3. 2003.

399 Drizav. Albania, npepctaBka 6p. 33771/02, npecyga og 13. 11. 2007.

400 Manushage Puto and Others v. Albania, npepctaske 6p. 604/07 n gp., npecyaa og 31.7.2012.

401 Maria Atanasiu and Others v. Romania, npepcTtaBke 6p. 30767/05 1 33800/06, npecyna og 12.10.2010.
402 Drizav. Albania, npepctaBka 6p. 33771/02, npecyaa oa 13. 11. 2007.

403 Prodan v. Moldova, npepctaBka 6p. 49806/99, npecyna og 18. 5. 2004.
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Camo y Bp/o 1M3y3eTHUM CllyyajeBuMa, Ha MPUMEp, Y jeAUHCTBEHOM KOHTEKCTY MOHOBHOT
yjeaunrberba Hemauke, Cya je npuxBaTMO Aa HepocTaTak 610 KakBe HakHaje Huje Hapy-
LIKO ,NPaBUYHY PaBHOTEXY" KOjy je NoTpebHO ycnocTaBuTy n3mehy 3awTrte IMOBUHE 1
3axTeBa onwTer uHtepeca (Jahn and Others v. Germany [GC], ctaB 117).%%* YonwTteHo, unaH
1. NMpoTokona 6p. 1 3axTeBa fa M3HOC HaKHafe fOAeSbeHe 3a UMOBVHY KOjy je ApaBa
ony3ena 6yne ,pa3ymMmHO noBe3aH” ¢ tbeHom BpefHowwhy (Broniowski v. Poland [GC], cTaB
186).4%

Dambe, Heku cy ce npeameTy npes CyaoM OAHOCKNN Ha HeroLITOBakbe AiejcTBa res judicata
NpaBOCHaXHe Npecye, Koje je pe3ynTrpano yKuaarbeM MMOBMHCKOT NMpaBa NogHocKoLua
3axTeBa 6e3 HakHage. Y TakBM okoniHocTMa, Cya je yTBpAMO Aa NoBpeaa Havena npaBHe
CUrYPHOCTN AOBOAM L0 NOBPeAe NPETNoCTaBKe 3aKOHUTOCTY Ha OCHOBY YnaHa 1. MpoTo-
Kona 6p. 1 (Parvanov and Others v. Bulgaria, ctaB 50;*® Kehaya and Others v. Bulgaria, ctaB
76%7 n Chengelyan and Others v. Bulgaria, cT. 49-50%%). [peTnocTaBka 3aKOHUTOCTY 3HauK
He camo MoLUTOBare MepoAaBHMX oapenaba HalmoHanHor npasa Beh n ycknaheHocT ¢
BfalaBuHOM npasa. OHa cTora nogpasymMeBa fia 61 Tpebano fa nocToju 3awTnTa of npo-
n3BOJbHOT fenoBawba (Parvanov and Others v. Bulgaria, ctaB 44).4%°

Jakne, c 0631poM Ha NPOTMBPEYHE OANYKe HALMOHANHMX CYA0Ba 1 MPONYCT HauuoHan-
HOr cyfa Aa objacHM 3alITo OACTYMa Of OuYMrNefiHe JIOTUKE MPeTXodHe npecyae, nuwa-
Batbe ,MMOBVHE" MOAHOCKOLA 3aXTeBa HE MOXKe OUTI y CKNaay C BNafaByHOM MpaBa HUTK
CNo60AHO Of NPOV3BO/BHOCTM 1 CTOTA HE MOXE UCMYHUTY NPEeTNOoCTaBKY 3aKOHUTOCTM
Ha ocHoBy unaHa 1. lMpoTtokona 6p. 1 (Parvanov and Others v. Bulgaria, ctaB 50).4'° CnuyHo
Tome, Cy[ je NpMMETMO Ha OCHOBY UnaHa 6. a cy, y nocebHOM KOHTEKCTY nospahaja Hauuo-
HannsoBaHe UMOBVHe Y PyMyHWju, HelocTaTak 3aKOHOAaBHe ycKnaheHoCTn 1 CyKobsbeHa
Cy[ACKa Mpakca o Tymauery ofpeheHrx acnekarta 3akoHa o nospahajy cteopunu onwty
aTMocdepy HepgocTaTKa NpasHe curypHoctu (Tudor Tudor v. Romania, ctas 27).4"

Takohe, MCTOBpemMeHO MoCTojatbe [ABA BAACHWYKA NNCTA 33 UCTY UMOBUHY U HEAOCTaTak
HaKHagle BNAaCHVKY KOjui He MOXe Y>K1BATW Yy CBOM ,BNTAaCHULLITBY” OBENU Cy JO NoBpeae

404 Jahn and Others v. Germany, npepcTtaBke 6p. 46720/99 n ap., npecypna og 30. 6. 2005.

405 Broniowski v. Poland, npepctaBka 6p. 31443/96, npecypna op 22. 6. 2004.

406 Parvanov and Others v. Bulgaria, npepctaBka 6p. 74787/01, npecyna op 7. 1. 2010.

407 Kehaya and Others v. Bulgaria, npeactaBke 6p. 47797/99 n 68698/01, npecyna o 12. 1. 2006.
408 Chengelyan and Others v. Bulgaria, npepactaBka 6p. 47405/07, npecyna oa 21. 4. 2016.

409 Parvanov and Others v. Bulgaria, npepctaBka 6p. 74787/01, npecypa og 7. 1. 2010.

410 WcTo.

411 Tudor Tudor v. Romania, npeacTtaBka 6p. 21911/03, npecyga og 24. 3. 2009.
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unaHa 1. MpoTokona 6p. 1y mHorum npecygama Cyaa, of Kojux je npBa buna y npeamety
Strdin and Others v. Romania, cT. 46-47 412

Cyg je Takohe UmMao NpuvKy Aa NCnmTa CUTyauwrjy BlacHMKa KOjUMa je, HAKOH LUTO Cy NMO-
BUHY CTeknn y foOpoj Bepu, Ta MIMOBMHa HakKHAaAHO OAy3eTa jep Cy Apyra avua 6una npu-
3HaTa Kao 3akoHWTY BnacHuum (Toscutd and Others v. Romania, ctas 33).43

KoHKpeTHO, Npofaja MMOBUHE HEKOT NLa Of CTpaHe Apkaee Tpehoj cTpaHu Koja genyje y
[06poj Bepy, YaK 1 Kag NpeTxoan NpaBOCHaXXHOj CYACKOj MOTBPAM MMOBUHCKOT NpaBa Tor
nuua, NpefcTaBsba NMLIaBakbe BNacHULWITBA. TakBO je nulaBake, y KOMOUHaUmju ¢ noTny-
HUM HelOCTaTKOM HaKHafe, y CynpoTHOCTM ¢ unaHom 1 MpoTtokona 6p. 1 (Vodd and Bob v.
Romania, ctaB 23).4'* Y npegmety Katz v. Romania, ct. 30-36, Cyq je yTBpAvo fa noBpena
unaHa 1. NpoTtokona 6p. 1 ykasyje Ha TO Aa NOCTOjW paLMpeHn Npobnem NPoy3poKoBaH
MaHKaBUM 3aKOHOA,aBCTBOM O noBpahajy HaLUoHan3oBaHKX 3rpaja Koje je fp»xasa npo-
fJana Tpehrm cTpaHama, Koje cy nx Kynune y fobpoj Bepu 1 Aa ce Yak H1 OpojHUM n3me-
Hama 3aKoHa Ta cuTyauuja Huje nobosbliana. Cyq je cmaTpao Aa je TakaB MPONYCT Ap>KaBe
[la CBOje 3aKOHOAABCTBO AOBeAe y pef He camo oTexaBajyha okonHocT, Beh u npeTha
6ynyhoj nenoTBopHOCT! MexaHn3ama KoHBeHLUMje Ha OCHOBY unaHa 46. KoHeeHuunje.*'”
Ta je cutyaumja n game 6una npobnematuyHa y npecyau Preda and Others v. Romania, cT.
146-148,%'° koja je ycnegmna nocne npecyae Maria Atanasiu and Others v. Romania.*"’

Y npepmety Pincovd and Pinc v. Czech Republic*'® nogHocuouwm 3axTeBa NpuUroBopunu cy
noBpeau npasa Ha uMoBuHy, TBpaehu aa cy kyhy cteknu y fobpoj sepu 1967. roguHe, a
[a HWCY 3Hanu Aa je Ta UMOBKMHa NPETXOAHO 6rna opy3eTa U HACY MMany KOHTPOY Haj
[eTasbMma TpaHcaKkumje nnu KynonpogajHom ueHom. Cyq je cmaTpao Aa je Hy»kHo o6e36e-
OVTY fia ybnaxaBahe CTapux NoBpefAa He oBeAe A0 HeCpa3MepHe HOBe Henpasae. Y Tom
CMUCITY, 3aKOHOAABCTBO 61 Tpebasno Aa omoryhin y3mmarse y 063up nocebHMX OKOMHOCTM
CBaKoOr npefmeTa, Tako fa N1ua Koja Cy CTeKna CBojy ,MMOBUHY" y 06poj Bepu He byny
npucWbeHa fa CHoce TepeT OArOBOPHOCTU KOja je C MPaBOM Ha Ap»KaBM KoOja je Hekap
opysena Ty ,MMoOBUHY” (cTaB 58). Y Tom je npeamety yTBpheHa noBpena (takohe Zvolsky

412 Strdin and Others v. Romania, npepcrtaBka 6p. 57001/00, npecyna og 21. 7. 2005.

413 Toscutd and Others v. Romania, npefictaBka 6p. 36900/03, npecyaa o 25. 11. 2008.

414 Vodd and Bob v. Romania, npepctaBka 6p. 7976/02, npecyna og 7. 2. 2008.

415 Katzv. Romania, npepctaBka 6p. 29739/03, npecypa og 20. 1. 2009.

416 Preda and Others v. Romania, npeacTtaBka 6p. 9584/02, npecyna og 29. 4.2014.

417 Maria Atanasiu and Others v. Romania, npepacTtaBke 6p. 30767/05 n 33800/06, npecyaa oa 12.10.2010.
418 Pincovd and Pinc v. Czech Republic, npefictaBka 6p. 36548/97, npecypa of 5. 11. 2002.
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and Zvolskd v. Czech Republic, ct. 72-74).4"° Cpa3mepHOCT Mepa Koje Cy - C UWbem Mpy-
»Kakba HaKHae NMLMUMA KOjrMa je KOMYHUCTUYKU PEXUM MPON3BOSbHO OAY3€0 MOBVHY -
nvwnne apyre nojefuHUe MMOBMHE KOjy Cy Kynunu of Ap»aBe Takohe je 6una foBefeHa
y nutatbe y Velikovi and Others v. Bulgaria, cT. 181 1 190.4%°

MNpekomepHo Tpajare noctyrnka nospahaja goseno je o noepepae unaHa 6.y 6pojHUM
npeameTuma, Hnp. NpoTre PymyHuje, Cnoauke n CnoseHuje (Sirc v. Slovenia, ctaB 182).4
Y TakBuM je npeametma Cyf 4eCTo cMaTpao HenmoTpebHNM oflyunBatbe O NPUroBOPNMa
nofHocroLa NpeacTaBKe Ha OCHOBY unaHa 1. MpoTtokona 6p. 1. MehyTum, y cnydajeBrma y
KojuMa je AoLwWNIOo [0 ofJlaraka y MOCTYMNKY HAaKOH NPU3HaBaha NpaBa Ha IMOBUHY NOAHO-
cnoua npepctaeke, Cyn je yTBpamno 3acebHy nospepy YnaHa 1. [lpotokona 6p. 1, noce6Ho
3060r cTarba HEM3BECHOCTU Y KOM Cy Ce NMOAHOCMOLM NpefCcTaBKe HalLIM Be3aHo 3a Cyf-
6VHY tbUxoBe nMoBWUHe (Igariené and Petrauskiené v. Lithuania, c1. 55 n 58*2 n Beinarovi¢
and Others v. Lithuania, cT. 141 n 154*3). Y npeameTy Kirilova and Others v. Bulgaria, c1. 120
n 121, gowno je Ao 3HaTHWX ofnarama y npefajy CTaHoBa Koju Cy NOAHOCMOLUMMA Npea-
cTaBKe NoHyheHW Kao HakHaza 3a ekcnponpujaunjy hrUxoBe MMOBUHe.***

KoHauHo, y npeamerty Vasilev and Doycheva v. Bulgaria, ct. 45-53,** y nornesly nospahaja
NosbONPUBPELHOT 3eM/bULLTA KOje j& KOMYHUCTUUKN PEXKNM KONEKTMBM30BAO HErOBMM
BMIAaCHMLMA W HUXOBMM HacnegHUMMa, yTBpheHa je noBpepa unaHa 1. MNpoTtokona
6p. 1 1 unaHa 13. 360r HeaKTMBHOCTU fJoMahux OpraHa y ncnyrasatkby PasHUX MOTPEOHMX
dbopManHocTn.*?°

419 Zvolsky and Zvolskd v. Czech Republic, npefctaBka 6p. 46129/99, npecyna og 12.11.2002.

420 Velikovi and Others v. Bulgaria, npepactaBke 6p. 43278/98 n gp., npecyaa op 15. 3. 2007.

421 Sircv. Slovenia, npepacTtaBka 6p. 44580/98, npecyna of 8. 4. 2008.

422 Igariené and Petrauskiené v. Lithuania, npepctaBka 6p. 26892/05, npecyna og 21. 7. 2009.

423 Beinarovi¢ and Others v. Lithuania, npepctaBke 6p. 70520/10 v ap., npecyfa of 12. 6.2018.

424 Kirilova and Others v. Bulgaria, npepctake 6p. 42908/98, n ap., npecyfa og 9. 6. 2005.

425 Vasilev and Doycheva v. Bulgaria, npepctaBka 6p. 14966/04, npecypa of 31. 5. 2012.

426 Vodic kroz ¢lanak 1. Protokola br. 1 uz Europsku konvenciju o ljudskim pravima, Zastita viasnistva, ctp. 17, 18,
51-53.
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= 2) Npumepyu npecyna

THE HOLY MONASTERIES V. GREEC

npepctaBke 6p. 13092/87 n 13984/88, npecyna op 9. aeuiembpa 1994. roguHe

" YurbeHnuHo cTatbe

MopHoCHouM NpefcTaBKe Cy OCaM IPYKMX MaHacTVpa Koju Cy TOKOM MPOTEKINX BEKOBa
CTEKJIV BEJIVIKY MIMOBMHY Mpe CTBapakba rpuke Apxase. [lpxKaBa Huje ocnopasana HhrxoBy
CBOjVIHY, LITO je Y MHOTMM Cily4YajeBrMa 1 noTBpheHo AekpeTriMa objaBibeHnM y Cnyoe-
HOM rnacHuKy. Ha ocHoBy 3akoHa 4684/1930, HUXOBO 3eMsbuLLTE Y UMOBMHA NOAE/beHN
Cy Ha ,HeKpeTHUHe Koje he 6UTU NMKBMAMPaHE” N NMOBUHY Koja he ,ocTaTn y nocepy”.
YctaB 13 1952. roauHe rapaHTOBaO je rpuKoj AprKaBy ia MOXKe Aa eKCnponpuLie 3eMiby
y KOPWCT CUPOMALLHKX NOsbONpPUBPeHUKa 1 cTtovapa. Kao pesyntat Tora, lpuka npaBo-
CNlaBHa LpKBa 1 aprKaBa NoTnmcany cy crnopasym Kojum he LpKBa 1 MaHacTMpu NpeHeTu
apxaBu 4/5 cBoje 3emsbe 1 2/3 Nawraka 1 obutn 1/3 peanHe BpeaHOCTV Te UMOBUHE.
Barkehe rpuko 3aKOHOABCTBO je NpeABUAENo Aa, Mako Noctoju mehysaBmcHOCT n3mehy
LPKBe U gp)KaBe, LPKBa M MaHaCcTMpPKW MOHOBO VMajy NpPaBHW CY6jeKTUBUTET Y jaBHOM
npasy ,Kaga ce Tye HUXOBUX NPaBHUX OJHOCA"

MehyTum, LUpKBa je 6una obaBesHa fa capabyje ca gp»aBom y obnactmma ofi 3ajeqHnY-
Kor nHtepeca, a CBeTn MaHacTUpu Cy jaBHO-MPaBHW EHTUTET 1 Y>KNBajy NyHY ayTOHOMWU]Y.
OHu mory fia ce bopmupajy, yjeaumyjy nnm pacnywitajy AeKpeTom npeaceiHrKa, Koju ce
yCBaja Ha Npeaor MUHNCTPa NPOCBETE U BEPCKMX OAHOCA, HAKOH KOHCY/TaLMja ca loKas-
HVM enuckonom 1 y3 ogobperse CTanHor cBeTor cnHopga.

3akoH 6p. 1700/1987 ycBojeH je 1987. rogunHe, KOjuM Ce Merajy npasuia o yrnpasibaky
1 3aCTynaky MaHacTMpPCKe MMOBUHE 3a KOjy je aHrakoBaHa KaHuenapuja 3a ynpasibate
nmoBrHOM LpkBe (KYWL) n npema nsameHama v fonyHama 3akoHa, BehHy unaHosa KYUL|
NUMeHyje Ap»aBa, Ynjy je 3aKoHUTOCT MPpuKa LpKBa NoKpeHyna npef BpxoBHM ynpaBHUM
cynom. OBUM 3aKOHOM je Takohe npefBrheHo Aa y POKy Of LWeCT MeceLm Ap»aBa NocTaHe
BNIACHVIK LIeNTOKYNHe MMOBMWHE MOAHOCUIALA, OCMM aKo APYrM AOKaKke Hac/IoB CTeyeH
peaoBHUM aKTOM pervcTpauyje unm 3akoHCKOM oapeadoM MM KOHaYHOM CYCKOM offy-
KOM npoTumB AprkaBe. Y [pukoj cy ob6aBe3He fa ce perncTpyjy camo TpaHcakuuje HacTane
nocrne 1856. rognHe v HacneacTBa cteyeHa nocse 1946. roguHe, a MaHaCTUPK Cy CTEeKIU
MMOBWHY U TOKOM MPETXOAHMX BeKoBa. Takohe, TM 3aKOHOM ce 3axTeBa Aia Y POKY of
[lBa MeceLa Mo NCTeKy LeCcToOMeCceyHor nepuoaa, CBako GU3nUKo 1y NpaBHO NnLe Koje
nocepyje jefHy of 3rpafa Koje ce ,cmMaTpajy Aa npunagajy apxasu” mopa a nx npeHece
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Ha weda ofe/bera 3a NOSLONPUBPERY U LYMAPCTBO. Y Clyvajy Heycnexa, OBO Ofe/betbe
he fOHEeTN agMUHUCTPATUBHY HAJIOr 33 UCE/bEebE, KOju Ce NprMetbyje Y POKY of NneTHa-
€CT flaHa oA flaHa JoCTaB/bakba. icerbeHo Ninue MoXxe Aa 3aTpakin CYACKY PeBU3Ujy TakBOT
Hanora, anv To Hehe UMaTK HUKaKBO MCKIbyuyjyhe aejcTBO. 3aKOH ce NpriMeHbyje Camo Ha
CeeTe MaHacTMpe puKe LUPKBE, a He Ha Apyre MaHacTupe.

C gpyre cTpaHe, y centembpy 1987. roguHe HEKM FPUKU MaHaCTUPK CY Y XKanbu Ha oanyKy
Koja je nogHeTa BpxoBHOM ynpaBHOM cyay, u3mehy ocTanor HaBenu 1 YikeHULy Aa 3akoH
1700/1987 npepncTas/ba Kplueme YcTaBa.

HakoH owTpux peakunja Mpuke upkee Ha 3akoH 1700/1987, Bnaga n CtanHn cBeT CMHOL,
cy cknonunu cnopasym (11. maja 1988. roanHe), Koju je NapnameHT, 3aTUM, YCBOjMO Kao
3akoH 6p. 1811/1988. MaHacTMpu Koju HUCY 6UNK CTPaHKe MOrv Cy Aa NPUCTYe crnopas-
yMy y POKY of roguHy AaHa. lMpema cnopa3symy, 149 maHacTupa, yKkibyuyjyhn v Tpm nogHo-
cuoua npefcTaBke, npeHehe ApXKaBu CBY CBOjy NOSbONPUBPEAHY U LLYMCKY UMOBWHY, U3Y-
3€eB 3eMJ/blLLTA KOja UX OKPYXyje Y Kpyry og 200 metapa. LLitaBuwwe, maHactpu cy 6unm
oBnawheHu fa 3agp:Ke Aeo CBoje N3BOPHE MMOBKHE - MOA YC/IOBOM @ YKYMHa NoBYyYeHa
NOBpLUMHA 3eM/buluTa He npenasu 500.000m” wyme mau 200.000M”> nosbonpuspeaHor
3emsbuLLTa - 1 20% 3emMsbuLUTa KOje Cce KOPUCTU Y TYPUCTUYKE CBpXe”.

[pukoj upkBm je pogerbeHO 40% 3em/bMliTa YKIbYYEHOr Yy Pa3BOjHU MnaH rpaga of
1952. roguHe. 3em/buTe y nocefy MaHacTpa npema 3akoHCKOM aKTy, Un Koje 1M je
[aTo BO/bOM VN [OHALWjOM, je N3y3eTo of NpeHoca. Y 3ameHy 3a NpeHOoC BAacHULWTBA,
apxaBa he nnahaTv nnaty 3a ocampeceT 1 NeT nponoBeAHrKa 1 yTpolunhe 1% 6yLieTckux
nsaBajara npeasnbheHnx 3a LPKBY, Kako 61 GUHAHCUjCKIN NofpXKana MaHacTUpe Koju Cy
NOTANCHULUW criopa3syma. Ha Kpajy, NflaHMpaHo je Aa MaHacTMpW Koju Cy CTpaHe y criopas-
yMy MMajy CnOCOBHOCT ia MOKPeHyY CyfcKke NOCTYMKe Y CBUM CNOPOBMMA Y Be3W Ca UMOBU-
HOM Koja 1M je npeoctana. [lok he ynpaematbe ypbaHoM nmoBrmHoM CBETUX MaHacTupPa,
KOju HUCY 6UnNM NOTNMCHULUM cnopa3lyma, 6utn BpaheHa CTaflHOM CBETOM CUHOZY Fpuke
LpKBe 1 3a bux he Baxkutn ogpende 3akoHa 1700/1987.

Hekn of maHactupa Koju cy oBnactunv CuHoA Aa NOThuLEe CriopasyMm, NOAHENM Cy 3ax-
TeBe cyfoBMMa HaBogehu fa je cnopasym 6mo HeBaxkeh, y3 obpasnoxetrbe Aa je CBetu
CYHOA ynpaBHY opraH 6e3 NpaBHOr nernTUMKUTETa U Aa NPeACTaBHULM KOju Cy [JOrOBO-
pynv crnopasym HUCY GUnM NerMTUMHMN NPeaCcTaBHULN.

MpBocTeneHn cyn y ATUHM JOHEO je OfJlyKy KOjoM je ofbmo 3axTeB nogHocunaua, a u3
CJINYHNX Pa3sfiora, HUXOoBY »anby ofbuo je u AnenauyunoHu cya. MaHactupu nogHoCu-
ouu npefcTaBke cy 3aTpakunum of Cyda aa npornacu fa ogpende 3akoHa 6p. 1700/1987
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n 1811/1988 1 HakHagHa Jena xeneHcke gpxase Kpwe ynaH 1. Mpotokona 1, unaH 6, a
nopep Tora, unaHose 13, 14, 9. n 11. KoHBeHuUuje; fa Takohe yTBPAU fa Cy OBe noBpefe
yurtbeHe NPOTMB CBMX NOAHOCUIALA NpeAcTaBKe 1 Aa O4peamn HakHaay.

Lto ce Tnye HaBopa o nospeaun unaHa 1. MNpotokona 6p. 1, Cyn cmaTpa fa MMOBUHY
MaHacTvpa NogHocuaua npeactaBke, caja ypehyjy ABa pasnuunTta 3akoHa (1700/1987
n 1811/1988), Te je noTpebHO NpaBUTU pPa3nnKy n3mehy mMaHacTMpa Koju cy notnucanu
cnopasym 1988. roauHe 1 OHKX KOjU HUCY NOTNMUCanu 1 Tpeba nx TPeTMpaTn Kao 3acebHe
(ctaB 55).

Y ogHOCY Ha MpBY rpyny MaHacTupa, Kako je gedurHucaHo y npakcu Cyaa, una 1. Mpo-
TOKoMa 6p. 1 Koju rapaHTyje NpaBoO Ha MMOBUMHY YK/byuyje TPU MpaBuiia: MAPHO YXu-
Batbe VIMOBVHE; NILLIaBakbe MOBUHE 1 HeHOo nogpehrBame oapeheHM ycnoBrMa; 1
oBnawheme apxaBe fa KoHTponuwe Kopuwhere MMOBMHE y CKNagy ca OnwTUM UHTe-
pecom (James and others v. United Kingdom, npecyna op 21. bebpyapa 1986, Cepuja A 6p.
98-b) (cTaB 56).

C o63mpom pa oppepbe HaLMOHANHOr 3aKoHa CTBapajy MPeTnocTaBKy BAaCHULWITBA
OpxaBe Hag npeameTHoM umosumHoMm, Cya cmaTpa Ja TepeT AoKasuBara naja Ha nog-
HocMoLe npeacTaBke Aa AOKaXy HUXOBY CBOjUHY PefAOBHUM akTOM O permcrpauumju,
3aKOHCKOM ofpeaboM MM KOHAaYHOM CYACKOM OAJlYKOM NpoTuB Apxase. Cy He MoXxe
[la YTBPAW KOju AeNIoBY 3eMibe, NpeMa rpUKOM 3aKOHOZaBCTBY, Npunaaajy apxasu. Mehy-
TUM, NPUXBaTa YNHEHULY Aa CYy MaHaCTUPU BEKOBMMA, MHOTO Mpe cTBapatba Ap»kase, CTU-
Lanu HenokpeTHy nMoBuHy. Mpema Tome, Cya npuAaje 3Hayaj CTuLaky CBOjUHE NOoCeao-
BareM jep y [puKoj HeMa eKkcrepTu3e 3a 3eM/buLLTE, @ Ta UMOBUHA HUje mMorna da byae
ynucaHa npe 1856. rogmHe 1 HacneacTBO ynvcaHo npe 1946. roguHe (ctaB 60).

Jp>kaBu Koja ce cMaTpa BNaCHMKOM TaKBOT MOSbOMNPUBPERHOT U LYMCKOT Aobpa ayTomaT-
CKU ce faje Ha Kopuwhere n noceposatbe. Mo muwrbery Cyfa, TO HYje camo npoueny-
panHoO NpPaBuUIO Koje ce OAHOCK Ha TepeT fioKasmBaa, Beh MaTepumjanHa ogpenda uvje je
[ejcTBO NPeHOC NOTMYHOr BAAaCHWLLTBA Haf NpeaAMEeTHUM 3eM/buLLTeM Ha Apxasy (cTas 61).

Bnapa ce ocnarba Ha untbeHULY Ja HMjeJaH of MaHacTupa NogHocmnaua npeacTaBke o
cajla Huje NpeHeo UMOBWHY 1 Aia HUje U3BPLUEH HUjeaH Hanor 3a ncesberbe, jep aekpert
jow Huje goHet. MehyTum, Cyn cmaTpa fa neT of ocaM MaHacTvpa nogHocunaua npea-
CTaBKe O KOjuMa je pey HUCY 6unm noTnmMcHUUM cnopasyma 13 maja 1988. roguHe, Te je
3aKoH 1700/1987 3a ux octao Baxkehu. CTora untbeHmnLa Aa Hyje 3gaT HyjeAaH ynpaBHu
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HaJlor 3a UCesbehe, HE FrapaHTyje Aa TakaB Hanor Hehe 6uTy nsgat y byayhHocTn. M3 Tnx
pasrnora je JOWNO [0 Melara Y NpaBo NofHOCUNALA NpecTaBke Ha MUPHO YXKUBaHe
MMOBVIHE, LITO NPeACTaB/ba JiaBare” IMOBUHE Y CMUCITY YnaHa 1. (cTaB 62).

LLiTo ce Tye NUTara Aa N je MeLlakbe 610 y jaBHOM MHTepecy, NOJHOCUOLM NpefCcTaBKe
Cy cnopwnu nermTummTeT cBpxe 3akoHa 6p. 1700/1987. Cyn npumehyje fa cy memopaH-
AYMOM O HaLpTy 3aKoHa yTBpHeHN pa3nosn 3aKoHa, OAHOCHO: la Ce OKOHYa HeneranHa
npopaja peneBaHTHOT 3eM/bULLTA, HEHO YHULILTaBaEe U HaMyLUTake AN HeH HEKOHTPO-
nucanu pasBoj. CTora, nako npeHoc Kopuwwhera 3embuLLTa NOSbONPUBPESHULMA NN
NosbONPYBPESHUM 3afpyrama 1 yKibyumBarbe jaBHUX opraHa mehy KOPUCHUKe TaKBUX
NpeHoca MOXe CTBOPUTU CyMiby y passiore 3a TakBe Mepe, OHV He MOry [ia 3aKOH nuLue
nermtummTeTa y CMUCAY Aa Cy y,jaBHOM nHTepecy” (cT. 67-69).

LTo ce Tuue cpazmepHocTM Melwama, Cya npumehyje Aa Mellarbe Y MUPHO YKMBaHe MMO-
BMHe MOpa fa 1Ma MpaBrYHYy paBHOTEXY 13Mehy jaBHOT MHTepeca ApyLUTBa 1 3axTeBa 3a
3alUTUTY OCHOBHMX NMpaBa nojegnHua. Ctruarbe nMoBuHe 6e3 nnaharba pasymHoOr U3Hoca
3a HbeHy CTBapHY BPefHOCT yOoOUUajeHO je HeCcpa3MepHO MeLlake U CaMo Y M3Y3eTHUM
OKOJTHOCTMMa, MOTMYHO OACYCTBO HaJoOKHaJe MOXe ce cMaTpaTh onpaBAaHUM npema
unany 1. MNpoTtokona 6p. 1. Komucurja je cmaTpana fa n3y3eTHe OKONHOCTU Y KojuMa je
[paBa eKkcrpornpucana UMOBIHY Koje ce 3aCHUBajy Ha 3aBMCHOCTM MaHacTpa Of LipKBe
1 UpKBe of Apkase, onpasaasajy ekcriponpujauujy. Cya ce He cnaxke ca OBOM MPOLEHOM.
UnaH 1. He rapaHTyje NyHy HafloOKHaay y CBUM cuTyauujama, mehyTim, oBnawhemne fa ce
3eM/buLlITe fa MaHACTMPUMa KOju Hemajy AOBOSbHO HEMOKPETHOCTU, NCK/bYUMBO Y LINIbY
tberose obpaje o4 CTpaHe MOHaxa 1 YK/byurBara y ApxaBHu OyLIeT He MoXe ce cmaTpaTu
ncnnatom KomneHsauuje. Crora, ysohereM 3HauajHOr TepeTa Ha MOJHOCKOLA, 3aKOH He
yCrocTaB/ba MPaBUyYHY PaBHOTEXY Y CKiagy ca unaHom 1. Mpotokona 6p. 1. CxogHo Tome,
noctoju noepefa ynaHa 1. [potokona 6p. 1y cnyyajy neT MaHacTUpa Koju HUCY NOTnu-
canu cnopasym og 11. maja 1988. roguHe (cT. 70-75).

C opyre cTpaHe, TpU MaHacTMpa NOAHOCMOLA NPeACTaBKe Koju Cy O1nm NOTAUCHULM CMO-
pa3yma of 11. maja 1988. rognHe TBpAe Aa Cy NOTNMCANM CNopasym Mo NPUTUCKOM Y
rpelwkama Koje je usassana puka upksa. MehyTtum, y oacyctBy fokasa, Cyn He moxe
3aK/byunTLM fia Cy MaHaACTMPU AenoBanu Nog NpUTUCKOM, Te je ctora, Cya ay»aH Aa ognyun
[a Huje AOoLLIO A0 Mellaka Y HhUXOBO NPaBo Ha MMOBUHY (CT. 76-78).

Cyn 3aksbyuyje fia je fowuno fo nospege unaHa 1. lNpotokona 6p. 1, y nornegy maHactmpa
nogHocunaua npefcTaBke Koju HUCY cTpaHe y cnopasymy og 11. maja 1988. roguHe, oK
He nocToju nospepa unaHa 1. MpoTtokona 6p. 1y nornegy maHacT1pa nogHocunaua npea-
CTaBKe KOju Cy CTpaHe y criopasymy.
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KOPECKY V. SLOVAKIA

npepcTaBka 6p. 44912/98, npecypna op 28. centembpa 2004. rognHe

" YumeHnuHo cTarbe

Oray r. Jypaja Koneukor, nogHocuoua npepctaBke, ocyheH je roguHe 1959. rognHe Ha
KasHy 3aTBOpa Y Tpajatby Of rofMHy AaHa M HOBYAHY Ka3Hy 360r He3akoHMTOr Noceao-
Bama oppeheHor 6poja 3naTHMKa U cpebpraka Koju cy my ogysetu. MNpecyga n3 1959.
YK/HyTa je 1992. rogunHe, cxofHO 3aKOHY O CYACKOj pexabunutaumjn 13z 1990. roanHe u
3aKOHY 0 BaHCYACKOj pexabunutaumju us 1991. roguHe (3akoH u3 1991. roguHe), a nogHo-
cunay npefcTaBKe je NogHeo 3axTeB 3a NoBpahaj oueBux koBaHuMLUa. OKpY»KHU CYA je ofo-
6PpUO HEroB 3aXTEB 1 HANOXMO MUHNCTaPCTBY YHYTPaLUHUX MOC/IOBA [1a KOBaHNLe BpaTyh
nogHocuoLy npencTaBke. HaBeo je aa ce y 0BOM Cnyuajy He MOXe, Kao 06UYHO, 3axTe-
BaTV Of NULa Koje Tpaxn noBpahaj NoKpeTHe MMOBUHE a HaBefe NoKaLnjy IMOBMHE U
[la ce NMpeTnocTaB/ba a Ce HOBaL 1 Jasbe Hanasn y nocegy MUHuCTapcTBa yHyTpaLlkbmx
nocnosa y bpatucnasu 6yayhu aa HUCY NpefoyeHr fOKa3M Aa HYje TaMo AeNOHOBaH.

MuHucTapcTBo je 1995. n3jaBuno xanby Ha oBy oasyKy, TBpaehu aa cy CBM Cnucy Be3aHu
3a NoKauujy KOBaHULUA YHULITEHU 1 Aa NOAHOCWNAL NpeAcTaBke M Jarbe CHOCU TepeT
JoKa3vBara MecTa rge Cy oHe gernoHoBaHe. PervoHanHu cyg y bpatncnasum je 1997.
YCBOjMO OAIyKy Yy KopucT MrnHnCTapcTBa 1 13jaBno Aa nogHocunaL, npeacraBke 3amcTa
HWje [OoKa3ao rae cy KoBaHuLUe AeNOHOBaHe, Kao WTO je TO NPOonMcaHo 3akoHoM. Pervo-
HaslHW Cy[ je NpU3Hao Aa ce NofHocCunaL NpefcTaBke CyoyaBa ca Tewkohama y npoHa-
na)emy KOBaHMLA 1 NCMTAO je CBeAoKa KOju je y TO BpeMe Paguno y HaanexHoj Ap»KaB-
HOj cny»6u. MebhyTnm, Taj cBeOK HYje OMO YNO3HAT ca OBUM NpeaMeToM. PermoHasnHu
CYA, je 3aK/byuno Aa Huje HYy>KHO Ja UcnuTa jow ABa CBeAOKa, Of KOjuX je jedaH 3anpaso
NpMYCYCcTBOBAO NMOMNMCY 3M1aTHUKa 1 cpebphaka, jep Cy OHW NpecTanu Aa paje y ynpasu
1958, ogHOCHO 1960. rognHe 1 HeMajy HUKaKBUX AOAATHUX Ca3Harba O OBOM npeameTy.
BpxoBHUM cyf je 0g6mo noTorby anby NogHOCUOLA NPefcTaBKe, CIIOKMBLUM Ce ca CTa-
BOM HW>Ker CyAia Aia je nogHocunal npefctaBke 61o y obaBe3u ja HaBefe NoKaLujy KoBa-
HMUa, anu Aa To Huje yumHuo. byayhu fa je MHOro BpemeHa npoLuo of Kag cy KoBaHuue
opy3eTe, BpxoBHU CyA je CTao Ha CTaHOBMLWITE Aa HUje JOBOSbHO AOKa3aTh y umjem cy ce
nocefy KoBaHuLe y To Bpeme Hanasune. [1o Tymayerny HauoHanHor CyAa, CXOAHO 3aKOoHY
u3 1991. rogmHe, nogHocUnaL nNpeacTaBKke je y obaBesyn Aa noumpa KOHKPETHY NMOBUHY
0 KOjOj je peuy, a He caMO nNpeameTe UCTe BPCTe, Mpe Hero WTo My Ta KOHKpPeTHa MMOBMHA
MOXe 6uTK BpaheHa.
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Cyn je NpBO HaBeo ycTasbeHa Hauesa Be3aHa 3a unaH 1. [lpotokona 6p. 1. KoHcTaToBao
je na oBa ogpenba He jemMun NPaBO Ha CTULAHE MOBMHE U ja CE€ OJHOCK CaMO Ha ,MO-
BMHY” nofHOCKOLa NpefcTaBKe. He MoXe ce TymaunTun Kao Aa Ap»KaBama yroBopHuMLamMma
Hamehe onwTy o6aBe3y fa BpaTe UMOBUHY KOja je MpeHeTa npe Hero WTo Cy noTnucane
KoHBeHUWjy HAT Hamehe orpaHuyerba ycnoBa Nof Kojuma gpkase NpucTajy fa spahajy
WUMOBWHY 6MBLUIMM BRacHMLMMa. 3ancTa, Ap»KaBe y OBOM nornefy Mmajy WUpPoKo nosbe
cnobofHe npoueHe 1, Maga Mory ofpeheHe Kateropuje GUBLLMX BACHUKA UCKIbYYUTHU
13 npaBa Ha nospahaj bvBLIe NMOBIHE, jeAHOM Kafja HakoH paTtudukaumje KoHseHLuje,
yksbyuyjyhu n MpoTokon 6p. 1, ycBOje 3aKoHCKe Nponuce Kojuma je npeasuheHa pectuty-
Luja opgy3eTe UMOBWHE, TaKBU MPOMNMUCK Ce MOTY MOCMaTpaTh Tako Aa CTBapajy HOBO MMO-
BMHCKO Npaeo 3awTtuheHo unaHom 1. MNpoTtokona 6p. 1 (cTaB 35).

Cyq je y KOHTEKCTYy OBOT npeameTa HaBeo fa je CnoBayka, Kao 1 MHOre gpyre 3eM/be Koje
Cy Y Apyroj nonosuHu 20. BeKa npeLune Ha AeMOKPaTCKM CUCTEM BrlafjiaBUHe, yCBOjuNa HU3
3aKOHa O pexabunutaumju n pecTUTyumju y Luiby ncnpaeibakba ogpeheHux Henpasam
MOUYNHEHMX TOKOM MPETXOAHOr Mepuofa KOMYHUCTUUKOT pexuma. Pexabunutauuja un
pecTuTyumja NMMOBUHE, CXOAHO OBMM 3aKOHMMA, MOApasymeBasie Cy pasMmaTtparbe MHO-
rmx NMTara MopanHe, NpaBHe, NONUTUYKE U eKOHOMCKe npupoge u Cyd je npr3Hao ga
[p>KaBe YroBOPHMLE Y TUM OKOJTHOCTMMA, KOje nofpa3ymeBajy cnpoohere couujanHe
€KOHOMCKe NOJINTIKE, YXKMBajy LUIMPOKO Nnosbe cnobopHe npoueHe (cT. 36 1 37).

Cyn je HaBeo pda je nogHocCunal nNpefcTaBke CBOj 3axXTeB 3a PeCcTUTYLMjy 3aCHOBAoO Ha
oppenbama 3akoHa 13 1991. rogviHe 1 ia ce heroB MMOBUHCKU MHTEPEC HE MOXKe OKapak-
TepucaTui Kao ,noctojeha umosnHa"y cmucny npakce Cyga. CxogHo Tome, unaH 1. Mpoto-
Kona 6p. 1 MoXe BaXknTn y npeaMeTy NoAHOCKOLA NpefiCTaBKe CaMo ako HeroBo noTpa-
XMBaHe OYEBE UMOBMHE NpeacTaB/ba ,uMoBKHY” (CT. 39 1 40).

Behe Cypa je npeTxogHO yTBPAUIO fa Cy 3ak/byuum OKpyXHOr cyfda yKasuBanu Ha TO
[Ja nogHocunal, npeAcTaBke MoXke Aa TBpPAW Aa 3afl0BOS/baBa pesieBaHTHE YC/ioBe 3a
nospahaj oueBe UMOBWHE, Te 1a HEroB 3aXTEB HYije HEMOTKPEN/beH UMK JINLLIEH OUN0 Kak-
BVX M3rfieda 3a ycriex. To 3Haum fja NokyLlaj nogHoCMoLUa npeacTaBke ga My 6yay BpaheHe
KOBaHuLe NoapasymeBa ,CTBAPHM CNop” 1 MOXKe ce TBPAWUTU Aa NoAHOCKNAL, NpeacTaBKe
nma ,IerMTMMHO oyekmBarbe” fa he HEeroBo NOTpaXkMBake KoBaHULa OUTU 3af0BO/bEHO:
NEernTMHO OYeKUBahe Koje NpeacTaB/ba BPCTY MMOBUHE 13 unaHa 1. MNpoTtokona 6p. 1
(cTaB 42).

MehyTtum, Benvko Behe je y oBOM nNpeamMeTy 3aKkibyunso fa Huje GUTHO TO LUTO npeameT
nogHocMoLa NpeacTaBKe NpefcTas/ba ,,CTBAPHU cnop”. 3anpaBo, KOHCTATOBAsO je Aa ce
NOTPaXXMBatbe MOAHOCKOLA NPeLCTaBKe MOXKe CMATPATV NErMTUMHUM OYEKVBakbeM CaMo
aKo 3a TO MOCTOjM YBPCT OCHOB Y HaLMOHAMHOM NpaBy, Ha Npumep, y 065Ky notBpheHe
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N yCTaHOB/bEHE MpaKce HaLMoHaHKX CyaoBa. Benvko Behe je cBOjy oanyky 3acHOBano
Ha NpencnuT1Batkby NPeTXoaHe cyfcke npakce. MpumeTtuno je aa je Cyan yTBpAMo fa nog-
HOCMOLM NpeACTaBKe MMajy NernTrMHa OYEKMBatba Kafla OCHOBAHO MOTy Aa ce NMo3oBy
Ha CBOje NPaBO Ha UMOBVHY, Kafia je TO MNPaBO YCTaHOB/bEHO 3aKOHOAABCTBOM O IMOBUH-
CKUM NpaBMMa 1 Kafia 3a tbera NocTojy UBPCT MPaBHM OCHOB. [lpyra cyAcka npakca ykasyje
Ha TO fia HEe MOXe MOCTOojaTh NEerMTUMHO OUYEKMBaHEe Kaja MoCToju CNop O MPABUIHOM
TyMauerby 1 MPUMEH HauvoHanHor npasa. CXxo4HO TOMe, He MOXe Ce cMaTpaTu Aa nog-
HoCunaL, oBe NpefcTaBKe Ma NerMTMMHO oyeKmBate fa he My 6utn BpaheHe KoBaHuLe
y cmucny unaHa 1. MpoTtokona 6p. 1. MehyTum, noTpaxkmBakbe NogHOCKOLA NpeacTaBKe
ce 1 farbe MOXe CMATPaTVi MMOBUHOM CXOAHO KOHBEHLMj/ aKo 3a TO NOCTOjY AOBOSbHO
ocHoBa no gomahem npasy.

Cyn je KOHCTaTOBao Aa je NMpaBO NOAHOCMOLA MpeAcCTaBKe Ha KOBaHWLE 3aBUCWNO Of
TOra fia N1 HauMoHanHM CyaoBuM NPUXBaTajy [a je Hheros 3axTeB 3a PecTUTyLujy y cknagy
ca 3akoHom 13 1991. rognHe. Y Tom norneay je jeAnHo nuTarbe OKO KOr Cy ce cTpaHe y
nocTynky cnopuse 6uno aga nu 6u ce morno pehn fga je nogHocunay NpeacTaBke 3af0-
BOJbMO YCNOB 13 3aKoHa 13 1991. rognHe 1 yKa3ao HaLMOHaNHMM CyfoBMMa Ha TO rae
ce KoBaHuUe Hanase. Cyp je pasMoTpuro NpucTyn PermoHanHor 1 BpxoBHor cyfa, Koju cy
YTBPAWIM Aa NOAHOCUNAL, NPeACcTaBKe Mopa Aa UAEHTUPMKYje ToKaLMjy KOHKPEeTHE NMO-
BUHe KOjy noTpaxyje Kako 61 3af0B0O/bM1O ycioBe 3aKoHa 13 1991. roauHe 1 3aKkibyumo
fa NPUCTYN HauMOHaNHMX Cy[oBa yonwTe Huje 610 Npou3BosbaH, Te fa y OBOM npep-
MeTy HeMa OCHOBa [ia U3Befe Apyraynju 3akibyyak of, OHOT KOju Cy N3BENN HaUMOHasHW
cyposwm (cT. 55-57).

Cyn je cmaTpao fa je 3axTeB noAHOCMoUaA MNpeAcTaBke 3a noBpahaj KoBaHWUa 610
YCIIOBJbEH Of} CAaMOT MoYeTKa 1 Aa je y NoCTynKy npep HauMoHanHUm cygom yTepheHo fa
OH Hema TO MoTpakuBame. [lakne, y TpeHyTKy Kaja je nogHocunal npefcTaBke NogHeo
3axTeB 3a PeCcTUTYUUjy, Huje ce Morno pehu Aa je HeroBo NoTpakusarbe y JOBOJbHOj Mepy
YCTaHOBJ/bEHO KaKo 61 NpefAcTaB/bano UMOBUHY 13 unaHa 1. MpoTtokona 6p. 1. MNpBobuTHa
onnyka OKpy»KHOT Cyfa Yy KOpUCT MOAHOCKOLA NPeACcTaBKe Hje MOAHOCUOLY NpefcTaBke
Jana U3BpPLUMBO MPABO Ha KOBaHWLE, jep Cy je MOTOM fABa NyTa YKMHYNU BMLIN CYAOBW.
Crora Ta npecyna cama no cebu Huje 6una 4OBOSbHa Kako 61 ce yTBPAMIO Aia NOTPaXKu-
Barbe NpeacTaB/ba M3BPLUMBO NPABO Ha PeCTUTYLjY MMOBUHe (CT. 58 1 59).

Cyn je y TMM OKONTHOCTMMa 3aK/byuno fa nogHocunal NpeacTaBke Huje HMKaaa nocefo-
BAO0 KOBaHMLe Kao MMOBUHY y cMuciy unaHa 1. [poTokona 6p. 1, Te Aa Taj unaH Huje Morao
Za byne npekpLueH (un. 60 1 61).
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IBRONIOWSKI V. POLAND

npepcTtaBka 6p. 31443/96, npecypna of 28. centembpa 2005. roanHe

" YumeHnuHo cTarbe

MNopgHocunay npeacTaBKe je fpaBibaHH [Nosbcke, CTAHOBHMK PErvioHa Koju je NO3HaT Kao
,TPaHnyHa obnact”. OBe obnacTn obyxsaTane cy Benvke obnactn benopycuje, YkpajuHe n
TepuTopujy oko JlutBaHuje. Mocne [Ipyror cBeTCKOr paTa, UCTOUHe rpaHuue lormbcke cy
pepeduHncaHe, a Ta nogpyyja cy Ha3BaHa TepuToprjama m3a peke byr. OBe pernone je
1939. rognHe okynupao CojeTckn CaBe3. HakoH cnopasyma o 6uswoj CojeTckoj Peny-
6nvum YkpajuHu, 3atum benopycnju n JinteaHuju, Koju cy ce 3Banu ,Cnopasymu peny-
6n11Ka’, NosbCKa Brafa je npeysena obasesy Aa HafoOKHaAW NuUa penatpupaHa/spaheHa
ca TepuTopuja n3a peke byr Koja cy Tamo mopana fa HanycTte cBoja umara. O 1946. nosb-
CKW 3aKOH, CBMM BpaheHVM nuumma y rope NnoMeHyToj CUTyaluju, Npu3Haje npaBo Ha
KYMOBVHY 3eM/bMLUTa OF APXKaBe, Kao 1 NPaBo Ha HAAOKHaAYy BPeAHOCTN HanyLUTeHe MMO-
BWHe, CyNpOTHO 06aBe3u Tako3BaHOT NpaBga Ha ,J0XKNBOTHO Kopuwhere”.

LLTo ce Tue KOHKpeTHOr cnyyvaja, 6aka nogHocuoua npeactaske je BpaheHa u3 JIBoBa,
cafa nosHator Kao J1BuB y YKpajuHu. [JpKaBHa KaHuenapuja 3a NOHOBHU noBpatak y Kpa-
KOBY M34ana je NOTBpAY Koja AoKasyje Aa je nocegosana uMoBuHy y Jisusy. MNpeameTtHa
VIMOBIMHA Ce cacTojana of 3em/buLiTa NoBpLUMHE of OKO 400M* 1 Kyhe op 260m% Heko-
NIMKO rognHa KacHuje, OKpyxHu cyg y KpakoBy je JOHeO peLuere y KOM ce HaBoau Aa je
MajKa nogHocroLa NpefcTaBKe Hacneanna CBY MMOBUMHY KOjy je OCTaBuIa heHa NoKojHa
Majka. HeopgpeheHor gatyma, Majka nogHoc1oLa npefcTaBKe je NogHena 3axTes rpajjoHa-
yenHUKY Buenuuske fa joj 103BONM KYyMNOBYIHY TaKO3BaHOT ,MPaBa Ha TpajHo Kopuwhere”
3eM/bMLLTa y BAACHULITBY ApXaBHOr Tpe3opa. Y mapTty 1981. roguHe rpagoHavenHuk Bue-
NUU3Ke je fOHEeO ofNyKY KOjOM je Majuu nogHocMoua NpeacTaBke ogobpeHa KyrnoBuHa
TaKo3BaHOr ,NpaBa Ha TpajHo Kopuiwherbe” 3eM/bULLHOT NpocTopa oA 467M%, 3eM/bULLTa
Koje ce Hanasu Ha Teputopuju Bruenuuske. MNMpaBo Ha ,TpajHo Kopuwhere” Nnpema OBOj
oanyum je obpauvyHaTo Ha M3HOC KOju NpeacTaB/ba camo 2% BpeaHOCTY NMOBUHE.

MogHocunal, npepacTaBke je TpaXkuo Ja My ce HafOKHaau MMOBUMHA KOjy je HamycTuna
teroBa 6aka 1 Koja je NpBoOUTHO OOpauvyHaTa Ha U3HocC of 1.949.560 cTaprix MNOSbCKMX
3no07a. [lpema jeqHOM eKCnepTCKOM M3BeLLTajy KOju je npunpemusia nosbCka Braja, Bpes-
HOCT MMOBIHE MOAHOCKOLA NPeACTaBKe je NpoLuereHa Ha 0Ko 532.260 HoBux 3noTa. OH
je y3eo cBera 2% oBe BpeHOCTM y 06MMKy nNpaBa Ha Kopuwhere mane nmoBrHe. Heop-
pebeHor fatyma, nofHocunal, npefcTaBke je MpoAao MMOBUHY KOjy je HeroBa Majka
cTekna of gpxase. MNogHocunay npeactaBke je 1992. roguHe nogHeo 3axteB OKPY»KHO]
KaHuenapuju y KpakoBy 3a gofeny octaTka HakHafie 3a HanylTeHY UMOBUHY CBOje 6ake



246 Il IEO

y JIBuBY. Harnacuo je aa je BpeAHOCT HaJOKHae 3a MMOBIVHY 3HaTHO HUXKa Of} OHe KOjy je
Hacnefmo of ceoje nokojHe 6ake. OBaj 3axTeB je ofbaueH of CTpaHe ceKTopa 3a NnaHu-
parbe y KpakoBy, y3 06pa3znoxetbe f1a je ca HOBUM U3MeHaMa y 3aKOHOABCTBY, KOjuma ce
HaZNeXHOCT HafJ M3HOCOM JipXKaBHe MOBMHE [iaje JIOKaJIHUM opraHnmMa, Hemoryhe ncny-
HUTW HeroBa NoTpaxuBarba 1 Aa he cnyyaj nogHocmMoLa NpefcTaBke NOHOBO 6UTK y3eT
y 0631p y MOMEHTY yCBajatba HOBOF 3aKOHa M 3aBMCHO OA Tora wTa je npensuheHo 3a
HafokHagy BpaheHum nuuyuma.

KaHuenapuja ryBepHatopa y KpakoBy je 1994. rognHe obaBectuna nogHocroua npeg-
CTaBKe fla APXaBHU Tpe3op Hema 3em/by 3a noTpebe HafJoKHade HarnylTeHe UMOBUHE
Ha TepuTOpmnjama n3a peke byr. Victe rogmHe nogHocunal, npeAcTaBke je MOAHEO TyxOy
BpxoBHOM ynpaBHOM CyAy y Be3u ca noctynarwem Bnage n weHum Heycrnexom fa yeepae
3aKOH y MapsiameHT, Koju 61 Morao ia NoHyAW pellerbe 3axTeBa 3a HafokHagy BpaheHyx/
penatpupaHux nuua. OH je Takohe Tpaxno HakHaay y BUAY XxapTuja of BPeAHOCTM [pKaB-
Hor Tpe3opa. [JoTMYHU CyA je MOHULITMO OBaj 3axTeB, y3 oOpaszfoxere Aa HUje Hallao
HUKaKBe MHAMKaLMje 0 Heycriexy Ap>KaBHUX opraHa fa noctynajy, jep cy OKpy»Ha KaHLe-
napwuja n KaHuenapwja rysepHaTtopa KpakoBa o6aBecTuiv 1 UCTOBPEMEHO OArOBOPUIN
nogHocKoLy NpeacTaBKe.

MN3mehy 1993. 1 2001. rognHe yCBOjeH je BENNKMU OPOj 3aKOHa KOju Cy CMarbUI MMOBUHY
Koja je cnyxwmna 3a notpebe HaflokHage penatpupaHux/BpaheHux nuua. YctaBHu cyq
je 2002. rognHe, Ha ocHoBy 3axTeBa OMOyLACMaHa, MPOriacko HeycTaBHUM 3HaTaH 6poj
3aKOHCKUX ofpenaba Kojuma ce orpaHmyaBa MoryRHOCT ncnyraBarba 3axTeBa penaTpu-
paHuX nua Koja nmajy npaeo Ha HakHagy. [laHa 8. jaHyapa 2003. rogunHe, Kaga je ognyka
YcTaBHOr cyAa nocTana NpaBoCHaXkHa, BojHa areHuwmja 3a MMOBMHY n3fana je caonwreme
NpoTMB ofyKe YCTaBHOTr CyAa 1 TpaxKuia U3MeHe 1 JonyHe 3aKoHa O yrnpaBibaky MMO-
BMHOM 13 1997. 1 1996. [og 0BMM OKOSTHOCTMMA, AreHLuja 3a BOjHY MMOBMHY Mohu he ga
opraHum3syje ayKuuje 3a NpoAajy HeNmoKPeTHOCTU TeK HAKOH M3MeHe 1 JoMyHe HaBedeHor
3aKoHa. VcTor faHa, AreHumja 3a No/boMprBpeaHY NMOBKHY, OpraH ynpas/batba Mosbo-
NPUBPEAHOM MMOBUHOM, 13[4ana je ucto caonwTere. [lo Kpaja 2003. roguHe HujegHa
Of, NOMEeHYTUX areHunja H1je opraHmnsosana aykuuje. Y jaHyapy 2004. roguHe, Ha OCHOBY
3akoHa ofi 12. meuembpa 2003. roguHe, npeaBuheHo je Aa ApaBa opycTaHe of oba-
Be3e npema nmuMma Koja Cy, Kao 1 nogHocunal, npefctaBke, Npema Apyrum 3akoHMMa
npumuna geo HakHage. Victe rogunHe, nefecet 1 jegaH unaH napnamMeHTa U3 onosuuu-
OHe rpyne NojHeo je 3axTeB YCTaBHOM Cyfy 3a pa3MaTpatrbe 3HauajHor 6poja oapenaba
3akoHa 13 2003. roguHe.
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MNMopgHocmnay npefcTaBKe je HaBeo noBpedy ynaHa 1. Mpotokona 6p. 1 3aTo WTO HEroBo
NpaBoO Ha HaJOKHady 3a HanylwTeHy MMOBMHY Ha TepuTopujama u3a peke byr Huje
NCMNyHEHO.

JepnHo nutarbe npepn Cynom je ga nu je unax 1. Npotokona 6p. 1 noBpeheH 36or gena u
NpomnycTa NObCKe ApXKaBe Y Be3U ca cnpoBohereM NpaBa NOAHOCKOLA NPeACTaBKe Ha
KOMMEeH3aLoHy UMOBWHY (cTaB 125).

Y nornegy TBpAr-€ NObCKe Bafe Aa npegmeT Huje nog jypucaukumjom Cyga no Kpute-
pujymy ratione temporis, y Be3u ca npuxsambusoLwhy 3axteBa, Cya Hanasw fa *anba nog-
HocroLa NpefcTaBke He NpefcTaBiba NocebHy Mepy Uan OfJlyKy Koja je floHeTa npe nnu
nocne 10. oktobpa 2004. roauHe, Kaga je Mpotokon patudurkosaH y Morbckoj. CylwuTrHa
HaBoga o moBpeau oppepaba KoHBeHUMje ocCTaje y UMkbeHUUM Aa ApXaBa Huje ucny-
HUMa NpaBo NOAHOCKOLA NpefAcTaBKe Ha HafOKHaZy UMOBMHE Koja je npema NofbCKOM
npasy, Npunagana nogHocmouy npeacraBke. Ha ocHOBY meroBor npasa, nogHocunaL
npeacTaBke TPaXky HakHagy Kao MMOBUHCKO MpaBo Koje je lNorbcka npusHana y Bpeme
Kapa je npey3ena obaBese npema Cnopasymy penybnuka, y kom ce npefsuba HafokHaaa
BpaheHM nuuuma. HecnopHo je fa npaBo NogHoOCKMOLa NpefcTaBKe Crnaja y 3Havere
MUMOBMHe y cMuchy ynaHa 1. Mpotokona 6p. 1. Bnaga je TBpavna aa je nogHocunay npea-
cTaBKe 610 camo npeTeHAeHT ca MoryhHowhy Tpakerwa HagoKHaze 3a MMOBUHY. OHY cy
TBPAWIN [ia je ynyTUO 3axTeB, afivi HUje Hanpasmo BeluTayere TPXKMLHE LieHe CBOoje NMO-
BUHe. lNpema Tome, Bnaga TBpAv Aa je 360r HencnyraBaka npoLlenypasnHux 3axTeBa nog-
HOCMOLa NpefcTaBKe, OH NPOMNYCTMO NPUAKKY Aa UCNYHWU TpaxeHn ycnos. LWTo ce Tnue
oBor nuTama, Cya cmatpa fa unaH 1. MpoTtokona 6p. 1 “Ma ayTOHOMHO 3Hauehe Koje Huje
OrpaHMyYeHo Ha NMocefoBare MaTepujanHmx Job6apa 1 Kao TakBo je He3aBMCHO of dop-
ManHUX Knacndrkaumnja HaLMoHaNHUX NpaBa gp»xaga (cT. 126-129).

LLITo ce Tue npupogde nospene, nogHocuNaL, NpefcTaBKe je TBPAMO Aa je ApXxaBa Henpe-
CTaHO nponywTana ga UCNyHW CBOje MPaBo, WTO, MO HEroBOM MULWbehy NpeacTaB/ba
Mellare Y MMOBMHCKO MpaBo, Mellake Koje je buno y3pokoBaHo OpojHUM paframa 1
nponycTMMa of CTpaHe opraHa Bnactu. [lpema weroBMMm peuuma, gpxaBa Huje mcny-
HMMa CBOjy 3aKOHCKY HYXXHOCT mpasunHor ypeherwa nutarwa Koja ce 6aBe VMOBUHOM
n3a peke byr. LLitaBuwwe, nogHocunal, npeacTaBke je TBPANO Aa je ApaBa oHemoryhuna
OCTBaprBahe HeroBor rnpaea Y Npakcy, Ha OCHOBY OMLWTe NONNTUKE HedaBarba Ha Npo-
[ajy OpKaBHOT 3eM/bUMLUTA M Ha Taj HauvH 3abparbuBana nojeauHUMMA ia Ha ayKumjama
Jajy noHyne 3a npoAajy ApxasHe nmoBuHe. OBO NpaBo je Takohe nerntummcaHo 3ako-
Hom 2003-04, kojum ce ucnnahyjy obaBese gpxase y nornegy HagokHaze nvLmma Koja cy
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fobuna 6uno KakBy BpCTY HafloKHaZe 3a UMOBUHY y CK/afly ca MPeTXOAHMM 3akOHMMA.
Bnaga je Hernpana ga ce melana y npaBo Ha HEOMETaHO YXKMBarbe NMOBMHE MOAHOCU-
oua npepacraske. LLITo ce Tnue 3aKoHCKNX Mepa, Bnaga je Harnacuna ga je og npBux Tanaca
noBpaTtka NosbCkux rpahaHa, Ap»aBa AOCNeAHO CNPOBOAMIIA 3aKOHe, KPo3 Koje je n3Bp-
lleHa HalokHaja Benvkom 6pojy BpaheHux nuua. N3mehy octanor, gpkaBa je ctanHo
HacTojana Ja NCNyHM 3axTeBe Be3aHe 3a UMOBUHY 13a peke byr. Bnaga je npusHana ga cy
MPBW NOKYLLAjy HaJOKHaAe Ouny HeycnewHy, HaKoH of6ujatba 3aKoHa O PECTUTYLMjU 13
1999. rognHe, Hanopw Cy HacTaBsbeH ca 3akoHom 13 2003. roauHe, Koju je cBeobyxBaTHO
perynucao nutarba Koja ce NocTaB/bajy Y Be3u ca umarbrma usa peke byr. Bnaga je cma-
Tpana fa npegmet npeg Cyaom obyxBaTta NponycT NOobCKe ApXKaBe Aa NCMyHU CBoje No3u-
TUBHe 06aBe3e Kako b1 nofHoCHoLy npefcTaBke 06e3beuna HEOMETaHO yK1Bake UMO-
BMHe. Y Be3n ca oBUM HaBofuma, Cyf je Harnacumo Aa je CylTMHCKa cBpxa YnaHa 1. [Npoto-
Kona 6p. 1 3awwTMTa NMLa Of HeonpasAaHOr MeLlaka ApXKaBe Y HEOMeTaHO YXKMBakbe MMO-
BMHe. Y KOHKpPETHOM cnyyajy, 6e3 063rpa Aa nu je NuTarbe aHann3mpaHo y CMUCTY No3u-
TUBHE N HeraTBHe 06aBe3e AprKaBe, y 06a KOHTEKCTa Tpebano v 06paTuTy Naxy Ha
TO Ala N je ycnocTaB/beHa NpaBmnYHa paBHOTEXa n3Mehy KOHKYPEHTCKUX MHTepeca noje-
IOVIHUa Y 3ajefiHuLe C apyre cTpaHe. Tpebano 6v 06patnTi Naxkby 1 Ha TO Aa Nu je ycrno-
CTaB/beHa NpaBMyHa paBHOTeXa M3mehy 3axTeBa y jaBHOM MHTEpPeCy 1 OCHOBHOT NpaBsa
nogHocmoua NpeAcTaBke Ha HEOMETaHO yxKmBakbe nmosunHe. C Tm y Be3u, Cya 3acHUBa
UnrbeHNVLle KOHKPEeTHOr cflyyaja y ABa NpaBua, Aa v Cy NOCTynuuM Mellama MosbeKe
LpXKaBe, Heycrex fenoBama UM brxoBa KOMOMHaUWja, OHe paarbe onpasaaHe NprHUm-
MOM 3aKOHUTOCTW U MPUHLMMOM MPaBMYHe paBHoTexe (cT. 137-146).

MpBu 1 HajBaxHWj1 ycnoB unaHa 1. MNpoTokona 6p. 1 jecTe fa CBako MeLLare y HEOMEeTaHO
yXIVBatbe IMOBMHe Mopa fa byae 3akoHMTO. CBaKo MeLLake y je[HO NpaBo Koje npeasubha
KoHBeHuUwja 6v Tpebano fa 6yne ycmepeHO Ha oCcTBapuBame 3aKoHCKor unrba. Cyp cma-
Tpa Aa cy, 36or HenocpedHOr MO3HaBaka APYLUTBA U HEroBux noTpeba, HaUMOHaNHM
OpraHu BfacTu y npuHUmMMy, y 60/beM Nonoxajy of mehyHapoaHVX cyavja fa oppene
WwTa je y jaBHOM MHTepecy. LLTaBuiue, 3Hauere jaBHOr NHTepeca je HyXHo wupoko. Cyq
Hanasu fa npoctop npotieHe Tpeba fa Oyae WnpK Kaaa je y NuTary cnpoBohere 3aKoHa
y coumjanHUM U eKOHOMCKMM 0611acTUma, 1 Aa NoLTyje oaslyKe NOKaSHUX 3aKOHOAABHUX
opraHa o TOMe LWTa je Y jaBHOM MHTepecCy, OCUM aKo je OfJlyKa ounrnegHo HepasymHa. OBa
JIOrMKa ce NprMeryje camo Ha CiyyajeBe NpoMeHe cucTeMa y 3eMsbu. Y nornegy cpas-
mepHocTu, Cyp Harnawasa Aa MeLlame y MUPHO Y>KUBaHe NMOBIMHE, CTO Kao 1 y3ap»Ka-
Batbe 0f iefI0Bakba, Mopa bUTK TaKBO [a yCNocTaB/ba NPaBUYHY paBHOTEXY M3Mehy 3ax-
TeBa of ornwiTer nHTepeca 3ajeHyLe 1 3axTeBa 3a 3alUTUTY OCHOBHKX MpaBa NojeanHua
(cT. 147-151).
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LLTo ce Tnue nowToBara Havena 3akoHutocTn, Cyg npumehyje aa cy, Kako je nogHocu-
naw npeAcTaBKe NPY3HAO0, OrpaHMyerba HeroBor Npasa 3ancTa yBeAeHa Kpo3 HEKOJSIMKO
3aKkoHa. Takohe, KOHCTAaTOBAO je Aa Cy 3aKOHCKe oapeabe, Koje Cy ra Ao CTynara Ha cHary
npecyne YcTaBHOr Cyfa cnpeyvasarne fja oCcTBapy CBOje NpaBo, bune HecnojvBe ca Bnaja-
BMHOM MpaBa ¥ HayenoM 3alThTe MMOBUHCKMX NpaBa. Takohe, MpUMeTHO je Aa Cy HeKu
NosbCKu rpahaHcKm CyaoBy 1, HapoumnTo, BpXOBHM cyA, cmaTpanu aa je cutyaumja Koja je
HacTana HaKoH CTynama Ha CHary npecype YctaBHOr cyfa, MocebHO npakce opraHa Ba-
CTW, HeNpWXBaT/bMBA 1 CYNPOTHa BNaflaBHU Npasa. PernoHanHu cyn y KpakoBy Ha3Bao ra
je, n3mehy octanor,,,cTatbemM 6e3akorba”. Mo muwberby Cyaa, TM Hanasu 1 nocseguLe Koje
ca cobom HoCe ca CTaHOBMLWITA ycarnialeHoCcTy ca ynaHom 1. [Mpotokona 6p. 1 cy mate-
pujanHun pas3nosm Koje 6u Tpebano ysetn y 063up npunmnkom ytephrsama Aa v cy nosb-
CKM opraHu, npumMenyjyh pasHe ocnopeHe Mepe unu y3apxasajyhun ce of fenoBara,
NOCTUIMN NOLUTEHY PaBHOTEXY 13mehy ykibyueHux nHTepeca. Cyn he, npema Tome, npet-
NocTaBUTY fia Cy, Y MepU y K0joj Cy YMtbera U NPOMYCTU NOJbCKe ApKaBe NpeAcTaB/baim
Mellakbe WM OorpaHuyerba y OCTBaprBakby MpaBa NoAHOCMOLA NMpefcTaBke Ha MUPHO
yXMBare CBOje NMOBMHE, OHU ,3aKOHOM npeaBuheHn” y okBUpy 3Hauvera unaHa 1. Mpo-
ToKona 6p. 1 (ctaB 154).

Y Be3n Hayena nerutMMHOCTY Unba, Cya npouerbyje Aa Cy OAJIyKe 1 pafe Koje je ApxaBa
npenysena 3a pepopMy nokasHe ynpase umane GrHaHCKjCKe, MONUTUYKE Y EKOHOMCKe
uubeBe, y3nmajyhn y 063mp ctarbe nosbeke gpase. V3 Tor pasnora, Cyn npegysete mepe
CcMaTpa IerMTMMHIM 3a NOCTU3aHe OBMX LI/bEeBA Y OMLUTEM MHTepecy 3ajegHuue (cTaB 158).

UnaHom 1. poTtokona 6p. 1 NnpeaBrheHo je Aa M3HOC HaKHAAE AOAESbEH 3a UMOBUHY KOjy
je y3ena ppxaBa 6yfe ,pasymHo nose3aH” ca BpesHoLwwhy umosuHe. Mehytum, Cya Huje
AyXaH fja OApeAn pa3yMHU HMBO HAaJOKHAje anu npema YvmbeHuuama Koje nocepyje,
nopoavua nogHocKoLa nNpeacTaBke fgobvna je camo 2% o HakHajAe npema 3akoHy Koju
je Baxno npe ctynamwa Ha cHary lMpotokona y Momckoj. Cyn He Hanasu yBepsbuBe pas-
nore 3aLUTO TakaB He3HaTaH M3HOC Mopa fa 3abpaHu Ja NoAHOCKNAL, NpefCcTaBKke CTeKHe
6apem fjeo cBOr MpaBa, Ha UCTMM OCHOBaMa Kao W Apyru nogHocuoumn 13 obnactu nsa
peke byr (ctaB 186).

Y3umajyhu y 063up cBe rope HaBeaeHe daktope, Cya je cTao Ha CTaHOBMLITE Ja Cy noa-
HOCKOLM 3axTeBa, TOKOM OBUX rofiiHa Mopanu fla CHoce NpeKoMepaH TepeT Koju ce He
MOXe ofnpaBgaTi flerMTUMHoLLRY onwTer MHTepeca Koju Cy NpaTuiv HageXHN opraHu.
Crora Cyg 3ak/byyyje Aa je gowsno fo nospefe ynaHa 1. MpoTtokona 6p. 1. Cyn 3axTeBa Aa
nosbCKa AprkaBa aMMHUCTPATUBHMUM (ynpaBHUM) Mepama 06e36efu NpumMeHy MMOBUH-
CKUX NpaBa y Nnorneay 3axTeBa 3a UMOBUHY U3a peke byr nnu ga 06e3befmn eKBUBaneHTHy
HagokHagy (cTas 187).
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2. [Nonntnyka npaBsa

2.1. /1360pHa npaBa

Ynan 3. MpoTokona 6p. 1 y3s EBponcKky KoHBeHUujy - paBo Ha cno6oaHe nséope

Bucoke cTpaHe yroBopHuLe ce 06aBesyjy fa y NpUMepPeHr M BPEMEHCKM pa3mMauima
ofpXKaBajy cnoboaHe u3bope C TajHUM rnacakbeM, Mo YCIoBMMa Koju o6e36ehyjy
C1060HO M3parkaBatbe MULLIbEHA HAapOoda NPY 1360pY 3aKOHOAABHMX Tena.

Mpema unaHy 3.MpoTokona 6p. 3 y3 EBponcky KOHBEHUWjy, Ap>KaBe YyroBOPHMLEe 06aBe3yjy
ce pa he y pa3syMHUM MHTepBanuma ofpxaBaTi onwTe v cnoboaHe n3bope TajHUM rna-
carbem, nof ycnosuma Koju he 06e36eautn cnoboaHO n3paxaBakre MULLIbEHA Hapoaa Y
1360py 3aKkoHoAaBHOr Tena. EBporncka KoHBeHUMja He nponucyje y Kojum pokosrmMa he ce
n36opu ofpxaBaTtu, anu 13 Npakce Nporsnasm Aa npekpatak nHTepaan namehy nsbopa
MO>Ke OMETaTU MONUTMYKO MilaHnparbe 3a CNpoBohere Bosbe GUpayKkor Tena, AOoK rnpe-
Lyr MHTepBas MOXe AOBECTU [0 YKOopetbUBatba NONUTUYKUX FpynaLmja Koje MoXKaa BuLle
Hehe nMaTy CNMYHOCTY ca NpeBnaaaBajyhom Bosbom bupaukor Tena (Timke v. Germany).*¥’
OBaj unaH ce ogHOCU U Ha Nepuog nocne 13bopa, OAHOCHO Ha bpojarbe rnacoBa u npe-
HOC pe3ynTaTa, WTO MoApasymeBa MO3WTMBHY 0b6aBe3y fApxaBe Aa obesbenn oprosa-
pajyhu npaBHuM okBMp Koju omoryhaBa fia ce pe3ynTtatn n3bopa NpuKyrnsbajy, npouecyu-
pajy u uyBajy (Davydov and Others v. Russia, cT. 284-285).42% ObyxBaTa 1 NPENCNUTUBaHE
ncxona n3bopa n cnopoBa OKo NpebpojaBarba rMacosa U Banvaauvje n36opHUX pesyrs-
TaTa (Mugemangango v. Belgium).**® Jomahu cuctem mopa Mmati MexaHu3sme 3a epu-
KaCHO MCNMTUBabe NnojefviHauyHKX Xanbu, Kao 1 »xanbu Koje ce T4y M3bOpHUX Mpasa.
MocTojatbe TaKBOI CUCTEMA jedHA je Of OCHOBHUX rapaHuuja ClobOAHUX Y MOLUTEHMX
n3bopa. MpocTa rpeLuka Nan HenpaBUIHOCT Y N300PHOM NpoLiecy, a NOcebHO Y Herosrm
TeXHUYKMM daszama, He Ou, cama no cebu, 3Hauuna HenpaBeLHOCT U360Pa, ako Cy ONLITH
NPVHUMNN jeAHAKOCTW, TPAHCMAapPEHTHOCTH, HEMPUCTPACHOCTA 1 He3aBNCHOCTY 1360p-
Hor npoueca ucnowToBaHW.*** KoHuenT cnoboaHmx nsbopa 61o 6v N3noxeH pusnky camo
aKo MocCToje JoKa3u O KpLuekby npoueaypa Koje 6u morne a ocyjete cnobogHo nspaxa-

427 Timke v. Germany, EBponcka Komucuja, npefctaBka 6p. 27311/95, opnyka og 11. 9. 1995.

428 Davydov and Others v. Russia, npefctaBka 6p. 75947/11, npecyaa op 30. 5. 2017.

429 Mugemangango v. Belgium [GC], npepctaBka 6p. 310/15, npecyaa o 10. 7. 2020.

430 Guide on Article 3 of Protocol No. 1 to the European Convention on Human Rights - Right to Free Elections, Coun-
cil of Europe, April 2021, cTp 26.
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Bakbe MuLLberba rpahaHa (Davydov and Others v. Russia, ctaB 287).4' Oanyke o NoHWWTa-
Bakby 1M360pa MOpajy ofparkaBaThi UCTMHCKY HecnocobHocCT yTBphriBama »erba bupada
(Kovach v. Ukraine).**

[JpxaBe Mopajy ocurypati aa ce cnopHe »anbe nojegrHaua Ha n3bopHe HenpaBuUIIHO-
cTn eduKacHo agpecupajy 1 fa gomahe ognyke 6yany foBosbHO obpasnoxeHe. Cya je y
npegMeTMma Koju ce T4y NoCTM360pHUX CMOPOBA HampaBmo Pas3fMKy npema Tome Aa fin
je cnopoBe ncnUTMBaNo CyCcKo Teslo Ha HaLuMoHanHoMm HuBoY (Riza and Others v. Bulgaria,
cTaB 94*3 n Paunovi¢ and Milivojevic v. Serbia, ctaB 68%4). Tamo rge je fomahe npaBo nose-
puo pasmMaTtparbe NocTU3bOpPHMX criopoBa cyackom Teny, Cyn je ncnutao ciydaj camo
npema unaHy 3. [poTokona 6p. 1, AOK je TaMO rae NOCTU360PHW CNOP HMje NCNUTAo CyA-
CKW opraH CNpoBeO OABOjeHy NpoLeHy xanbe npema unaHy 13. EBponcke KoHBeHUuje
(Grosaru v. Romania).**

Takohe, nolwe ynpaebatbe OMpPayKMm CNCKOM MO0 61 yMarnTX WaHce KaHauaaTa Aa
Ce paBHOMpPaBHO KaHAWAYjYy 3a nsbope (Georgian Labour Party v. Georgia, ct. 82-83).43¢ Y
CNlyydajy Kapa cy npasuna 3a cacTaBibahbe OMpayKmx CNMCKOBa HEOUYEKMBAHO NMPOMEHEHA
camo mecel AaHa npe n3bopa, Cyn je NnpuxBaTNO Aa HOBU CUCTEM perncTpaumje Hmje cas-
pLueH anu je npmaao Behy 3Hayaj YMrbeHMLUM Aa BNACTW HUACY LWTefene Harnop fa HOBY ra-
cauku nuctuh 6yae nowTteHuju. HapounTto cy n3bopHe BnacT umane 13a3oB fa Kcrnpase
oumrnefHe HepocTaTKke y GUPaYKMM CMMCKOBMMA Y BPJIO KPaTKMM POKOBKMA, Y ,MOCTpe-
BOJIYLIOHAPHOj" MONUTUYKO] CUTyaumju, Te 61 cTora 6uno npeTepaHo oyekmBaTh uge-
ariHo pellene o Bnactu. Ha 6rpaurma je 6uno ga BepudrKyjy Aa cy permctpoBaHm 1 aa
3aTpaxke 6M10 KakBe ncnpasKe ako je noTpebHo. CyA je yTBPAMO Aa je 0BO CMajasio y c/lo-
604y AnCKpeLmje apKaBe.

UnaH 3. MpoTtokona 6p. 1 nprMetbyje ce 1 Ha KaMMNakbe jep Cy OHe cacTaBHM 1e0 U3BOpHOT
npoueca. MNonnTtryka gebata NnpefcrTaB/ba OCHOB AEMOKPATCKOr cMCTEMa U camux M3bopa.
MNMocebHo je BaxkaH cam nepuog npe n3bopa, TOKOM KOT MULLberba U UHGopMaLmje mopajy
cnobopHo unpkynucati (Bowman v. the United Kingdom, ctaB 42).*” MuTatbe pacnogene
€MUTOBaHOI BpeMeHa TOKOM Npean3bopHe KaMnarbe MOry MHBOLMPATY NPYMEHY YJlaHa

431 Davydov and Others v. Russia, npefictaBka 6p. 75947/11, npecypa op 30. 5. 2017.

432 Kovach v. Ukraine, npepctaBka 6p. 39424/02, npecyna op 7. 2. 2008.

433 Riza and Others v. Bulgaria, npepctaBke 6p. 48555/10 1 48377/10, npecyna og 13. 10. 2015.
434 Paunovi¢ and Milivojevic v. Serbia, npefctaBka 6p. 41683/06, npecyaa op 24. 5. 2016.

435 Grosaru v. Romania, npepacTaBka 6p. 78039/01, npecypna og 29.9.2010.

436 Georgian Labour Party v. Georgia, npeacTtaBka 6p. 9103/04, npecypna og 8. 7. 2008.

437 Bowman v. the United Kingdom, npepictaBka 6p. 141/1996/760/961, npecypa og 19. 2. 1998.
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3. MNpoTokona 6p. 1. Y cnyyajy Koju ce 04HOCK Ha jeHAKOCT PacrooXKUBOT BPeMeHa pas-
AMUNTUM KaHgmpaTma, Cya je nctakao fa NOMEHYTU YnaH He rapaHTyje HYKaKBO NpaBo
[a ce NONWTMYKOj CTpaHLUM ofobpu eMUTOBak€e MporpaMa Ha pagujy unv TeneBusuju,
anv U3y3eTHo, 0BO NuTarbe MoXe fohwu nop yaap unaHa 3. 1 To Kaga je youm nsbopa jep-
HOj CTpaHum 6una yckpaheHa 61no KakBa CTpaHauyka NnoauTMyka eMucuja, JOK Cy apyre
CTpaHKe gobune cnoToBe y Ty cBpxy (Partija "Jaunie Demokrdti" and Partija "Musu Zeme" v.
Latvia).*®

YNpKoC JoHEeKNe pecTpUKTUBHMM GopMynaurjama, OBa ,MONUTUYKA Kay3yna” WypoKor
je gomallaja, a 3Hauaj OBe 3alTUTHE Mepe cyrepulle Ja je AMPEKTHO NPYMeHUBa, Kao
1 ocTarne cylTuHCKe Knay3yne y KoHseHuwmju (Mathieu-Mohin and Clerfayt v. Belgium*° n
Denmark and Others v. Greece*®). Y Gitonas and Others v. Greece**' Cyp je yka3zao Ha npu-
pofZly OBOI UflaHa M MCTAKao fa unaH 3. nogpasymMeBa CyOjeKTVMBHA MpaBa Aa ce rnaca u
KaHZmayje Ha n3bopuma. lakne, npaBo Ha cnobogHe n3bope je NoNMTUYKO NPaBo of npu-
MapHOT 3Hayvaja 3a jeJHO AeMOKpaTCKO ApywTBo. OBO NPaBo Ce He O4HOCK CaMO Ha opra-
Hu3aumjy nsbopa (X v. Belgium),**? Beh nogpasymesa 1 npusHaBakbe onwTer Gupaykor
npa.a (X v. the Federal Republic of Germany)** n obyxsata 1 61payKo NPaBo ¥ NPaBO KaH-
avpoBatba (Serge Moureaux and others v. Belgium).*

BarkHO je fia cBa n1ua UMajy MpaBo raca U KaHAULOBAHA, MAKO AprKaBa MOXe Nponucatu
CTPOXMje yC/IOBe 3a YXKKMBatbe akTUBHOT OMpaukor npasa. Minak, mepa He cme 6UTK anc-
KPUMMHATOPHA, JOK Ce Nojam 06jeKTVBHOT 1 pa3yMHOr ornpaBAarba Kao MoryRHOCT oficTy-
nakba of Hauena jefHakoCT! Mopa ycKo TyMmauutu (Sejdi¢ and Finci v. Bosnia-Herzegovina
cTaB 44** n Zorni¢ v. Bosnia-Herzegovina, ctaB 43).**¢ Opbujarbe KaHgupaType mopa 6utn
3aKOHUTO, Npe cBera NponuncaHo 3akoHom (Dicle and Sadak v. Turkey).*”

438 Partija "Jaunie Demokrati" and Partija "Masu Zeme" v. Latvia, npefctaBke 6p. 10547/07 n 34049/07, ognyka
0p,29.11.2007.

439 Mathieu-Mohin and Clerfayt v. Belgium, npeactaska 6p. 9/1985/95/143, npecyfa og 2. 3. 1987.

440 Denmark and Others v. Greece, npepcTaBKka 6p. 3312/67.

441 Gitonas and Others v. Greece, npeacTtaBke 6p. 18747/91, 19376/92, 19379/92 v ap., npecyga of 1. 7. 1997.

442 Xv.Belgium, EBponcka KomrcHja 0 JbyACKUM NpaBrma, npeacTtaBka 6p. 1028/61, ognyka o NprxBaT/bUBOCTH
of 18.9.1961.

443 X v. the Federal Republic of Germany, EBponcka KomMucuja o JjbyACKUM NpaBUMa, NpeacTaBka 6p. 1611/62,
opnyka og 8.10. 1967.

444 Serge Moureaux and others v. Belgium, npeactaBka 6p. 9267/81, npecyna oa 12. 7. 1983.

445 Sejdic¢ and Finci v. Bosnia-Herzegovina [GC], npeacTaske 6p. 27996/06 n 34836/06, npecyna op 22. 12. 2009.

446 Zornic v. Bosnia-Herzegovina, npeacTtaBka 6p. 3681/06, npecyna og 15.7.2014.

447 Dicle and Sadak v. Turkey, npepcrtaBka 6p. 48621/07, npecyza og 16. 6. 2015.
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OBa o6aBe3a ce 0fHOCK 1 Ha CBA JMLA KOja U3 06jEKTUBHUX passiora HUCY y NPUAIMLK 4a
n3ahy Ha nsbope. Tako je y Métka v. Poland**® nogHocrnau npefcrtaBke 61o oHemoryheH
[la yyecTByje Ha n3boprma jep rnacayko MecTo Huje 610 NPUCTynaYHo 3a ocobe ca MHBa-
NMANTETOM Koja KopucTe Konuua. Minak, Cyn 0BoO NuTakbe HMje pa3MaTpao ca CTaHOBULITA
unaHa 3, Beh unaHa 8, jep je oBakBa HEaKTMBHOCT BNacTu joBena Jo ocehaja yHUKeHOCTH
KoZ MoAHOCKOLa NPeACTaBKe U yTHLana Ha HeroB NPYIBaTHN >KUBOT.

N360pHM 3akoHM Beher 6poja eBponckux Apxaea npensuhajy u nnahamwe genosmta of
CTpaHe KaHAauaaTa, Kako 6u obecxpabpuse Heo3bubHe KaHguaaTe. TakBe mepe noseha-
Bajy OArOBOPHOCT OHKIX KOjU Ce KaHAMAYjYy 3a M36ope 1 orpaHnYaBajy u3bope Ha 0361rbHe
KaHZmpaTe, nctoBpemeHo n3beraBajyhn cBakm HepasymaH M3faTaK jaBHUX cpefcTasa.
Tako OHU MOTy TEXUTU NErMTUMHOM LiMJby FapaHTOBaba NpaBa Ha edurKkacHo npeg-
cTaBbatbe (Sukhovetskyy v. Ukraine, cT. 61-62),° anu LeHa He cMe GUTK NPEKOMEPHA HUTY
npefcTaB/baTyi PEBENNKY YNpaBHY 1 GUHaHCKjCKy 6apujepy KaHamaaTma (cT. 72-73).

C pgpyre cTpaHe, yCloBU y Be3n ca 6pojem notnuca noTpebHmx 3a npeacTaB/bakbe nucre
KaHavaaTa He MpeAcTaB/bajy NpenpeKky 3a M3paxkaBarbe MULbEeHA, anu TakBe Mepe
MOPajy TEXUTW NEerMTUMHOM LWby, Kao LUTO je LUub pasymHe cenekuuje mehy KaHampaa-
TUMa, Kako 61 Ce OCUrypao HUXOB Penpe3eHTaTUBHU KapakTep U UCKIbyuune Hernpa-
BWJIHE KaHAMAATYpe 1M MOpajy OMTV NponopLuoHaiHe ToOM Luby. Tako je yTBpheHo aa
je npar og 100.000 noTnuca, Koju npefcTasmba 0,55% cBux rpahaHa ynvucaHux y brpauke
CMNMCKOBe, Y CKnagy ca unaHom 3. MpoTokona 6p. 1 (Brito Da Silva Guerra and Sousa Magno
v. Portugal).**® 1360pHn npar moxe 6wty pasnuuut u Cya cmatpa fa Ap’kaBe UMajy
LUMPOKO AMCKPELMOHO NoJbe y 0BOj 06nacTy a Kof NpoLeHe yBeK y31uma Yy 063uUp KOH-
KpeTaH n3bopHu cuctem. logatHu KpuTepmjymmn mopajy npy>KUt JOBO/bHO 3alUTUTe Of
CaMOBOJbe 1 YCNoCcTaBUTK edrKacaH CyaCKM HaA30p Haj AUCKpeuroHM oBnawhemwrma
n3BpwHmx Bnactu (Cegolea v. Romania),*' nOK W3HEeHagHa M HenpeaBMAUBA NPOMEHA
npasua 3a n3padyHaBarbe rnacoBa MoXKe fOBECTU 10 KpLerba unaHa 3. Npotokona 6p. 1
(Paschalidis, Koutmeridis and Zaharakis v. Greece).**?

448 Moétka v. Poland, npepctaBka 6p. 56550/00, ognyka op 11. 4. 2006.

449 Sukhovetskyy v. Ukraine, npepcrtaBka 6p. 13716/02, npecyna op 28. 3. 2006.

450 Brito Da Silva Guerra and Sousa Magno v. Portugal, npeactaske 6p. 26712/06 n 26720/06, opnyka op 17. 6.
2008.

451 Cegoleav. Romania, npepctaBka 6p. 25560/13, npecyna o 24. 3. 2020.

452 Paschalidis, Koutmeridis and Zaharakis v. Greece, npefctaBke 6p. 27863/05 n ap., npecyga og 10. 4. 2008.
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Jomaluaj unaHa 3. je orpaHuuyeH Tako fia OH He obyxBaTa JloKasiHe u3bope, 6e3 063npa
Za N cy onwTtuHcKK (Xuereb v. Malta)** nnn pernonHanuu (Malarde v. France).** OH ce
He ofHOCU HUX Ha pedepengym (Moohan and Gillon v. the United Kingdom, ctaB 40).%> He
OHOCK Ce HM Ha CUTyauujy Kaga nogHocunal npefcTaBke HUje Morao fa gobuje pesyn-
TaTe jaBHOI MibEHa O HamepaMa 3a facarbe, [1Be Heaerbe npe usbopa (Dimitras and
Others v. Greece, cT. 30-32).4¢

MeBhyTrm, OBO MpaBO HMje anconyTHO MO CBOM KapaKTepy ¥ MOAJSIONKHO je T3B. MHXePEeHT-
HUM orpaHnyerrMa.**’ Y cBojuM yHyTpallbM NPaBHMM NopeLMMa Ap>KaBe YyroBOpHULe
Npv3Hajy NpaBo rnaca v ja ce nuue KaHavayje Ha n3bopuma nog ycioBuma Koju y npuH-
LNy HUCY NCKIbyYeHM YnaHoMm 3. [1pyrnm peurima, oHe nmajy LWIPoKy cnobofy npoueHe y
0BOj ob6nactu, anv Ha Cyay je fia y Kpajitbem ciyyajy yTBpAM Aa N Cy UCMYHeHW 3aXTeBun U3
OBOT unaHa, Boaehu payyHa fa v HapyLaBajy camy HUXOBY CyLITUHY U NLWABajy NX edu-
KacHocTu. Takohe je BaKHO fja Cy HaMeTHyTa orpaHuyera fiernTumHa 1 ga ynotpebsbeHa
CcpeacTBa HUCY HecpasmepHa. Cam unaH He Nponucyje TakcaTUBHO O KOjM Ce NernTum-
HUM pa3no3rMa pagm, Tako fa ce OHW NPOoLeHYjy Y CBAKOM KOHKPETHOM CIy4ajy.

Mnak, cyacka npakca ykasyje ga he go kpluerba unaHa 3. gohu Kaga nocroju apbutpap-
HOCT MU HEMPOMOPLMNOHANHOCT.#® OBO NMTarbe je HaPOUMTO BaXXHO Kaga Cy nojeanHLm
UNU rpyne NuLeHy Npaea Aa rnacajy, jep ce Tafga Tpaxku CTPOXMjy TeCT NPONOPLOHANHO-
CTU, Kao LITO je TO Yy CJIyyYajy ayTOMaTCKOr MpUBPEMEHOr rybutka oBor npasa 360r cymibe
y ymeLuaHocT ca madujom (Labita v. Italy);**° ctaBrbara nog nonuumjckn Hapsop (Vito Sante
Santoro v. Italy);**° ry6utka n36opHor npasa 360r ctatyca 3aTtBopeHuKa (Hirst v. the United
Kingdom,*' Séyler v. Turkey*®); ctaB/barba nof AenvMUYHO ctapaTerbctBo (Alajos Kiss v.
Hungary).*®* MNocebHo je BaxkHO 6UTN 06a3pmB Kog ocoba Koje umajy noTewkohe y pas-
BOjy W rae He cMe Aia NocTojy AUCKPUMMHATOPHO YKMAare npasa rnaca 6e3 nHavsuay-
aJHOT CYACKOT NCMUTUBakba CBaKor Clyyaja noHaocob. C apyre ctpaHe, moryhe je HameT-

453 Xuereb v. Malta, npepctaBka 6p. 52492/99, ognyka o 15. 6. 2000.

454 Malarde v. France, npepctaBka 6p. 46813/99, oasnyka og 5. 9. 2000.

455 Moohan and Gillon v. the United Kingdom, npepacTaBke 6p. 22962/15 1 23345/15, ognyka o 13.6.2017.

456 Dimitras and Others v. Greece, npefctaBke 6p. 59573/10 1 65211/09, oanyka op 4. 7. 2017.

457 Wcibo, ctas 39.

458 Guide on Article 3 of Protocol No. 1 to the European Convention on Human Rights - Right to Free Elections, Coun-
cil of Europe, April 2021, cTp 7.

459 Labitav. Italy, [GC], npefcTaBka 6p. 26772/95, npecyaa og 6. 4. 2000.

460 Vito Sante Santoro v. Italy, npeacTtaBka 6p. 36681/97, npecyga o 16. 1. 2003.

461 Hirst v. the United Kingdom [GC], npepacTaBka 6p. 74025/01, npecyna og 6. 10. 2005.

462 Soyler v. Turkey, npefictaBka 6p. 29411/07, npecypa op 17.9.2013.

463 Alajos Kiss v. Hungary, npefictaBka 6p. 38832/06, npecypa og 20. 5. 2010.
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HYTU OrpaHMuYera NacMBHOM OMPauYKoM MpaBy Ha OCHOBY KpuTepujyma npebusanumiuta
(Polacco and Garofalo v. Italy).*5* Tn KpuTepujymmn ce MOry ogHOCUTM Ha NPETNOCTaBKy Aa
Hepe3nAeHTN UMajy Makbe ANPEKTHOT UHTepeca 3a CBakofHeBHe npobneme 3ajegHuLe 1
Matbe ca3Haha O HUMA, Kao 1 Ha NoTpeby Aa ce orpaHnum yTuLaj ApXKaB/baHa Koju XKu1Be
Y MIHOCTPaAHCTBY Ha NWTakba Koja Cy of NPYMapHOr 3Hauaja 3a OHe Koju Ty xuBe. Kapa ce
BpaTe [1a XMBe Yy CBOjOj 3eM/bU TO NpaBo 6u Tpebano ga nm 6yzne noHoBo BpaheHo, anu
je Cyn npu3Hao WKPOKO Mnosbe ciobofHe npoLeHe y oBoj obnactu (Shindler v. the United
Kingdom, cT. 108-109, 115).4%

Hekn op nerMTMmHmMx uurbeBa orpaHuYyera M360pPHOr NMpaBa jecy NocefoBakbe JOBO/b-
Hor 3Hama cnybeHor je3uka (Podkolzina v. Latvia),**® unn goctaBrbarbe TauHUX MHPOpP-
Maumja 0 HeurjeMm 3anocsiemwy 1 YIAHCTBY Y CTPaHUM jep je cay»Kuna Aa rnacaymma oMo-
ryhun nipopmrcarm n3bop ¢ 063Mpom Ha NPOPECUOHANHO Y NMOUTUYKO MOPEKIO KaHAU-
nata (Krasnov and Skuratov v. Russia).*” CynpoTHO TOMe, HENOAOOHOCT KaHAMAaTa 3aCHO-
BaHa CaMO Ha HaBOJHO HeuncrnpaBHoj GopMU JOKYMEHTa KOoju je oCTaBuo Huje brna npo-
nopurOoHasiHa NErTUMHOM Liiby Kome ce Texu (Krasnov and Skuratov v. Russia cT. 65-66).
Cyn je, Takohe NpornacMo HeENPUXBaT/bUBOM »Kanby BeoMa TPagMLMOHaNHe NPOTeCTaHT-
CKe CTpaHKe Ha Cy[CKy OofnyKy [la OTBOPU »KeHama CBOje N1CTe KaHAmaaTta 3a npeacrtas-
Huyka Tena (Staatkundig Gereformeerde Partij v. the Netherlands).*¢®

EBponckm cyp ce y CBOjoj Npakcy 6aBuo 1 3abpaHoM paja NoNUTUYKKX NapTuja 36or Tora
LUTO je HUXOBO AienoBake 61No CynpoTHO AeMOKPATCKMM npuHumnuma (Linkov v. the
Czech Republic).*s°

464 Polacco and Garofalo v. Italy, EBponcka komuncuja, npefctaBka 6p. 23450/94, oanyka of 15.9. 1997.
465 Shindler v. the United Kingdom, npepictaBka 6p. 19840/09, opnyka og, 7. 5. 2013.

466 Podkolzina v. Latvia, npepactaBka 6p. 46726/99, npecyna of 9. 4. 2002.

467 Krasnov and Skuratov v. Russia, npepcTaBke 6p. 17864/04 n 21396/04, npecyne oa 19.7.2007.

468 Staatkundig Gereformeerde Partij v. the Netherlands, npencTtaska 6p. 58369/10, ognyka og 10.7.2012.
469 Linkov v. the Czech Republic, npefictaBka 6p. 10504/03, npecypaa of 7. 12. 2006.
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ATHIEU-MOHIN AND CLERFAYT V. BELGIU.

npepctaBKa 6p. 9/1985/95/143, npecypna op 2. mapta 1987. roguHe

" YurbeHnuHo cTame

lfocnoha MoxuH je gpxaBrbaHka benruje Koja rosopu gppaHuyckm jeamk. OHa nma npebu-
BanuwTe y Bunsoppay, y ynpasHom okpyry Xane-Buneopg y ®namaHcKkoj perunju u'y nsbop-
HoM oKpyry bpucen. buna je unaH CeHaTta 1 NoNoOXwuna je NapaameHTapHy 3akneTBy Ha
dpaHLyckom 1 360r Tora je uck/byyeHa 13 OnamaHckor caseTa. focnoguH Knepdart je
TakoDhe ApxaBrbaHuH benruje Koju roBopu dpaHLyckn n 6opasuo je y CuHT-TeHucyc-Pog
y ynpaBHoMm okpyry Xane-Bunsopg y ®namaHckoj pervju n'y nsbopHom okpyry bpucen.
Bro je unaH MpepcTaBHUYKON lOMa 1 NOSIOXKMO je NaprameHTapHy 3akneTBy Ha dpaHLy-
CKOM U cTora Huje 6mo nopgobaH aa 6yne unaH CaBeTa ¢pnamaHcke 3ajegHuue. Hbemy je
of6mjeHo NpaBo Aa GramMaHCKoj N3BPLLHOj BNACTM NMOCTAaBY NUTakbE O HTEPECa 33 HEKO-
NIMKO OMNLWITUHA Y HeroBom n3bopHoMm oKpyry (bpucen).

MoaHocKouyM NpeacTaBKe TBpAe Aa unaH 29. ctaB 1. MocebHor 3akoHa 13 1980. roguHe
KpLuu unaH 3. MpoTtokona 6p. 1, y3eT NnojeauHaYHoO nnmn y KombnHaumju ca yunaHom 14. Kon-
BeHLMje 13 iBa passora:

1. Bupaun Koju roBope dppaHLyckn y oKpyry Xane-Bunsopp He Mory ia UMeRyjy npeg-
CTaBHUKe PppaHLycKor je3nka y OnamaHCKn caBeT, AOK brpayn Koju roBope xonaHa-
CKIN MOTY fia UMeHYjy NpeACcTaBHMKe Koju roBope xonaHAckn y OnamaHcku caBeT.

2. bwno koju napnameHTapal n3abpaH y Xane-Bunopay cnpeueH je ga cean y ®namaH-
CKOM CaBeTy ako npunaga rpynu ¢paHuyckor jesuka [peacraBHUYKoOr goma unm
CeHara.

Bnapa je TBpavna ga He Kpwwu unaH 3. Mpotokona 6p. 1 jep 6uno koju nsabpaHu nap-
nameHTapaL, MOXe MOMOXUTN 3aKkneTBy Ha $PaHLYCKOM WM XONMaHACKOM je3uky 6e3
0631pa Ha NMYHM je3uk 1 Tako cegetn y OnamaHckom caBeTy. Takohe, 3aKoH 0 3acTynamy
je npvBpemeHe 1 NpenasHe Npupoge.

Ha HaumoHanHOM HMBOY Kpasb M NapflameHT BpLle 3akoHOAaBHY BrnacT. [MlapnameHT
ce cacToju op ABa foma: MpenctaBHUuKor goma n CeHata. 3a ogpeheHe BaxHe ofnyke
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npensuheHe YcTaBom, n3abpaHu unaHoBy 0b6a foMa NoJEbEHN CY Y je31UKy rpyny; rpyna
3a GpaHLyCKM je3uk 1 rpyna 3a XonaHAcKM je3uk. Mpyna 3a GppaHLycKuM je3nK cacTojana
ce op 13abpaHKx YaHOBa U3GOPHMX OKpPYra pervioHa ¢GpaHLyCcKOr roBOPHOr Nogpyuyja;
rpyny XOMaHACKOr je3nKa UYMHe UnaHoBK M3abpaHu y M36OPHMM jeauHMLama pervioHa
XONaHACKOT FOBOPHOT nogpyuja. M3abpaHn unaHoBM fBoje3nyHor okpyra bpucena mory
6UTK feo dpaHLyCKe UM XONaHACKe rpyrne, y 3aBUCHOCTY Of je3rKa Ha KOM MoNaxy nap-
nameHTapHy 3akneTBy. 3a NoTpebe HauMOHaNHUX 1 PErMoHanHKX U3bopa, okpy3un Xane-
Bunsoppg cy cnojeHun y n3bopHy perujy bprcen-rnasHu rpag.

YHyTap benruje noctoje Tpn pervoHa Koja ce YeCTo Ha3nBajy ,MOINTUYKAM PErMOHMUMA":
Pernja BanoHunje, ®namaHcka peruja (ykibyuyjyhu okpyre Xane-Bunsopg) u bpucencka
peruvja. BanoHckn 1 ¢namaHCK/ pervioHun Bplue BakHa oBnalwherba Kao WTO Cy perno-
HaJIHO MNaHvpame, XMBOTHa CPeAnHa, CTaHOBaHe, eHepreTcka MONMUTUKa, MONWTHKA
BOJa, EKOHOMCKa MONMTUKa 1 Apyra BaxHa oBnawherba y cknagy ca unaHom 107. YcTaBa.
Bpucen je nocebaH, jep HeMa 3aKOHOLABHY WSV N3BPLUHY CKYMLUTUHY; UMa ,MUHUCTaPCKU
0n60p” UMEHOBaH KpasbeBCKOM ypeaooMm.

MNMopen 0BKX pervioHa NocToje Tpu 3ajefHuue: ¢ppaHuycka, pnamaHcka 1 Hemauka. CBaka
3ajegHrya nma CaBeT 1 M3BPLIHKU opraH. 3ajegHuua Bpwn osnawherba, n3mehy ocTa-
nor, y KynTypu, o6pa3oBatby 11 0651acTy capagrbe nsmehy 3ajegHuua. CaBeT 3ajegHuLe u
M3BpLUHa BNacT mornm 6u Aa BpLie osnawhetba y BanoHnju nnu OnamaHckoj pernjy ako
je To nponncaHo 3akoHoM. MehyTrm, 3akoHofaBaL faje oBy MOryhHOCT camo y Be3u ca
®namaHckom pernjom y Kojoj CaBeT 1 U3BpLUHA BNacT pnaMaHcKe 3ajeiHuLe, Nopes CBoje
HaZNeXHOCTW y 3ajegHunum, Bplie 1 oBnawhera Ha pernoHanHomM HuBoy. LTo ce Tnue
dpaHuycKke 3ajegHULe, TakBa MOrYRHOCT NOCTOjX Y 3ajefHUYKOM foroBopy nsmebhy dbpaH-
uyckor Beha 1 u3BpLUHe BRacTu 1 peruvje BanoHuja.

Y Bpeme nopHoluera npefctaBke, Tpu Beha cy ce cacTojana camo of unaHosa CeHaTa
Koje cy bupauun nsabpanu AMPEKTHO U TO: CEHATOPW XONaHACKE je3nyKe rpyre y cinyyajy
OnamaHckor Beha; n ceHatopu ¢paHLUycKe jesnyke rpyne y ciydajy OpaHuyckor npea-
cTaBHUYKOr Beha nop ycnoBom Aa cy NpeAcTaBHULIM UN CEHATOPU AMPEKTHO n3abpaHun y
npoBuHUrjama EHo, Jnjex, Jlykcembypr, Hamyp nnu y okpyry Husenec.

Mpema MNpeambynu KoHBeHUWje, OCHOBHa Jbyfcka npaBa v cnobope Hajbosbe ofpaxaa
,edrKacHa nonutnuka gemokpatuja“. C 063MpoM fia CafpKu KapakTepUCTUYHO Hayeno
AeMoKpaTuje, unaH 3. lNpoTtokona 6p. 1 je o NpuMapHe BaXKHOCTN y cuctemy KoHBeHLmje
(cTtaB 47).
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LLITo ce Tnue nprnpoge npaBa Koja Cy cagpaHa y unaHy 3, rnegnwte Komucuje je esonym-
pano. Op uaeje o ,MHCTUTYLMOHANHOM" NpaBy Ha ofp»KaBakbe cnoboaHnx n3dopa, Komu-
CMja je NpeLusia Ha KOHLENT ,onwTer 6Grpaykor npasa” 1 Ha Kpajy, Ha KOHLeNT Cy6jeKTuB-
HMX NpaBa Ha ydelwhe -,6upayko NnpaBo” 1 ,NpaBo KaHAMAOBaHa Ha M3boprma 3a 3aKo-
HofasHo Teno”. Cyg npmxsaTa 0Baj NOTOHM KOHUeNT (cTaB 51).

MNMpenmeTHa npaBa HUCY anconyTHa. byayhu ga ux unaH 3. npenosHaje, a Aa X HUje n3pu-
ynTo AedMHMCAO0, NOCTOjM NPOCTOP 3a OrpaHNYEHa Koja ce Moapa3ymeBajy. Y yHyTpaLlb M
NpaBHMM Nnopeurma gpxaBa YroBOPHMLA NPaBoO rnaca 1 KaHAugoBaka NocCTaB/bajy ce
nog yCroBUMa Koju y MpUHLMIY HUCY 3abparbeHn unaHom 3. Y oBoj chepu NMAjy LUMPOKY
cnobopy npoueHe, anu Cyf je Ty Aa y Kpajibem cnydajy yTBpAMW Aa N CY UCMYHEHN 3aX-
TeBu 13 [MpoTokona 6p. 1; Cya ce Mopa yBepuTI fia yCII0BU He yMakbyjy npeiMeTHa npaBa y
TONNKOj MePU Aa HapyLLaBajy caMmy HUXOBY CYLUTUHY U TMLLIABAjY NX OeNOTBOPHOCTY; Aa Cy
HaMeTHYTV y NOTpa3u 3a NIerMTUMHUM Lbem; 1 Aa ynoTpebrbeHa cpefcTBa HUCY Hecpa-
3MepHa. TakBU ycnoBu nocebHO He cMmejy Aa cripeye ,cNoOOAHO M3parkaBarbe MULLbeHA
JbyAn 'y n3bopy 3akoHogasHor Tena” (ctas 52).

YnaH 3. npuymersyje ce camo Ha M360p ,3aKOHOLABHOT Tea” UM HajMake jefHOr Of Hero-
Bux Beha ako 1ma ABa nnu BuLLe. Pey,3akoHOLaBHO TeO" He 3HaUU HY>KHO CaMO HaLMIOHAITHU
napnameHT; Mopa Ce TYMaunTW Y CBETITY YCTaBHE CTPYKTYpe AOTUYHE ApXaBe (CTaB 53).

LLITo ce Tnye HauMHa MMeHOBaHba ,3aKOHOAaBUA’, YnaH 3. npegsuha camo ,cnobopHe”
n3bope ,y pasyMHUM UHTepBanMma“, ,TajHuM rnacarem” u ,nop ycnosrma kKoju he ocu-
rypaty csioboaHO u3pakaBare MuLbera Hapopda.” C TM y Be3u, He CTBapa HUKAKBY
,00aBe3y yBohetba ofpeheHor cuctema’; nonyT nponopumoHanHe 3acTyn/beHOCTU 1N
BehrHe rnacatba ca jefHUM nnu ABa rnacavka nuctrha. M osge Cyn npeno3sHaje fa fp»kase
YrOBOpPHMLE MMajy WNPOKY coboay npoueHe, ¢ 063MpPOoM Ha TO [1a Ce HUXOBO 3aKOHO-
[1aBCTBO MO TOM MWTakby pasnunkyje of Mmecta o MecTa 1 C BpeMeHa Ha Bpeme. 360pHu
CUCTEMU HACTOje NCNYHUTU LinSbeBe Koju Cy NoHeka jeaBa MehycobHo KomnaTnbunHu:
jenHe cTpaHe, Aa NPUANYHO BEPHO OAPaXKaBajy MULLbeHa Jbyan a C Apyre, Aa yCMepaBajy
pasnuunTa MULLberba Tako Ja MPOMOBMULLY MOjaBy AOBOJSbHO jacHe 1 KOXepeHTHe Nonu-
TUYKe BOSbe. Y 0BVM OKOJTHOCTMMA dppasa,ycnoBu Koju he ocmrypati cnobofHo rn3paxa-
Bakbe MULLbEHA Hapoda Y U36opy 3aKOHOAABHOT Tena” y CYLUTVHU NoApa3yMeBa - OCMM
cnobope nsparkaBama (koja je seh 3awtuherHa yunaHom 10. KoHBeHUWje) - NpUHLMN jefHa-
KOr TpeTMaHa CBUX rpahaHa y BpLUehy HIX0OBOT Brpaykor npasa 1 npasa fa ce KaHauayjy
Ha n3boprima. MehyTrm, U3 Tora He Cleau 4a CBU F1aCOBU MOPAjy HYXKHO UMATU jeiHaKy
TEXMHY Yy nornegy Ucxopa usbopa unv aa CBM KaHAUZATA MOpPajy UMaTU jeiHaKe LaHce
3a nobepy. Crora, HMjefaH M3BOPHU CUCTEM He MOXe eNlMMUHUCaTK ,6aueHe rnacose” 3a
notpe6e unaHa 3. MpoTokona 6p. 1, cBakM M3BOPHU CUCTEM MOPa CE OLIEHUTU Y CBETITY
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MOMWTUYKOr pPa3Boja AOTUYHE 3eM/be; KapaKTepuCTUKe Koje 6m 6une HemnpurixBaT/brBe
Y KOHTEKCTY jefHOr cMcTemMa MOTY Ce CXOLHO TOMe OMpPaBhaTh Y KOHTEKCTY Apyror, 6ap
cBe OOK u3abpaHu cuctem npeasuha ycnose koju he ocurypatu ,,cio60gHO M3parkaBarbe
MULLbEHA JbYAN Y N360pY 3aKoHOAABHOT Tena” (cTaB 54).

PAUNOVIC AND MILIVOJEVIC V. SERBIA

npeactaBka 6p. 41683/06, npecyna of 24. maja 2016. rognHe

® YyrbeHNYHOo CcTambe

MNMoaHocroum NpefcTaBKe Cy HaBeNU ia M je He3aKOHMTOM ofJlyKOM HapogHe cKynwtuHe
ofy3eT MaHAaT, Te ja Cy NMlieHn nNpaBa Aa byay nocnaHnum y HapogHoj ckynwtuHu, OHK
Cy ce rno3sanu Ha nospepy unaHosa 6, 9, 10, 13. n 14. EBponcke KOHBeHUWje 1 ynaHa 3.
MpoTtokona 6p. 1. MogHocuTerbKa NpefcTaBke, KceHnja Munmeojesuh, je nogHeckom of
12. pebpyapa 2015. rognHe obaBecTna Cya Aa noBaayn CBOjy NPeACcTaBKY M 13 TOr pas-
nora je Cyq weHy npeacTaBKy CKMHYO Ca IncTe npeagmeTa.

Y Be3u ca nogHocmouem lfopaHom Munusojesuhem, Cya je, HakoH LWITO je ogbaumo npu-
rosop Bnage pa je npefcTtaBka HecnojvBa ratione personae v Aa NogHoOCUaL, HUje Ucup-
neo gomaha npaBHa cpefcTBa, NPOriacMo NpeAcTaBKy AOMYLUTEHOM U UCMUTMBAO OCHO-
BaHOCT TBPAHM O NoBpeAn YnaHa 3. MpoTtokona 6p. 1.

Cyn noaceha ga ce unax 3. lNpoTtokona 6p. 1 pasnukyje o Apyrvx npasa 3ajeMyeHnx KoH-
BEHLMjOM 1 HeHVM MPOTOKONMMa TUMe LWTo npeasuha ob6asesy Bricoke ctpaHe yrosop-
HuLe Ja oap»Ku n3bope Koju 06e3behyjy cnobogHo nspaxaBame MuWsbera rpahaHa, a
He HeKo nocebHO NpaBo unm ciobogy. MehyTum, nmajyhv y Buzly npunpemMHm pag y Besu
ca unaHom 3.poTtokona 6p. 1 1 Tymauere oppefde y KOHTEKCTY KOHBeHLMje Kao LennHe,
Cyn je ytBpavo aa oBa ofpenba, Takohe, nogpasymeBa nojeauHayvHa npaea, ykiyuyjyhu n
npaeo nojeauHUa fa 6upa v ga 6yae 6upat. Lrasuwe, Cya cmaTpa fa OBaj unaH rapaHTyje
npaBo nojefnHUa fa 6yae NocnaHmK, HaKoH LWTo byae n3abpaH (cTas 58).

MNpaBa 3ajemueHa unaHom 3. [poTokona 6p. 1 cy oA CyLWITUHCKOT 3HaYaja 3a yTBphuBame 1
ofpKaBate OCHOBa 1e/IOTOBOPHE 1 CafipXajHe AeMOKpaTuje Koja ce pyKoBOAM BajaBu-
Hom npaBa. /l nopep Tora, oBa npasa H1Cy anconyTHa. [1ocToju npocTop 3a,0rpaHnyer-a
Koja ce nogpa3lymeBajy”, a Ap»KaBe yroBopHuLie Mmopajy LobuTtn nosbe cnobopHe npoLeHe
y oBOj chepwm.
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Ha Cygy je, mehyTnm, fa Kao Kpajita UHCTaHLA YyTBPAWU Aa N Cy 3axTeBu ynaHa 3. lNpo-
ToKona 6p. 1 ncnowrtoaHu. OH MOpa cam fia ce yBepwy Aa YCJIOBY He CMatbyjy npasa y
nuTamy y OHOj Mepu KOoja YrpoXaBa hUXOBY CYLUTMHY U NNLLABA UX AeI0OTBOPHOCTY; Aa Cy
oppeheHn y TeXXhM Ka NErMTUMHOM LWbY; U fa NPUMEHEeHa CpefcTBa HUCY Henponop-
umoHanHa. MocebHo, HMjenaH ycnoB Koju je ofpeheH He cMe omeTaTy CNOOOAHO U3paxa-
Babe MojeAnHLA NPUIMKOM 1300pa 3aKOHOAABHE BIAaCTU — APYITUM PeUYnma, OHU MOpPajy
OfpaxkaBaTu 1 He CMejy OUTK CynpPOTHM HAMepU Aa Ce OAPXKU UHTEFPUTET U AeNIOTBOPHOCT
M360pPHOr MOCTYMKa a Ynjy je uub MAeHTUdUKOBaHe BO/be Hapoda Kpo3 yH/Bep3aHO
npa.o rnaca. Og Cyza ce He Tpaxu Aa 3ay3me CTaB O M360opy jeAHOT UKW ApYyror n36opHor
cucTema. Ta oanyka, Koja ce yTBphyje CTOPUjCKUM 1 MOAUTUYKMM pa3MaTparuma cnewyu-
burUHUM 3a cBaKy 3eMiby, je y Hauesy OAJlyKa 3a KOjy caMma AprkaBa Ma NpaBo Aa je floHece
(cT. 59-60).

MprmeHoM rope HaBefeHux ctaBoBa Cyf je Hajnpe KOHCTAaTOBAO fia je NuUTake Koje Npo-
N3na3un y KOHKPETHOM CJlyyajy Aa N je npecTaHaKk CKyMnwTUHCKOr MaHfaTta nogHocmoua
npenctaBke 6o y cknagy ca Baxkehrm 3aKoHCKUM nponvcuma. Cyq je yTBpamno fa je y
npBoj Bep3uju 3aKoHa o n36opy HapoAHMX NOCNaHKKa, YnaH 88. nponuc1eao Aa MaHaaT
n3abpaHor HapoJHOr MoC/aHKKa NpecTaje ako TO Nuue npectaHe Aa byfe unaH nonu-
TUYKe CTPaHKe WK Koanuuuje ca ymje nucTe KaHAUAATa je OH UimM OHa u3abpaHo. Mehy-
TnMm, YcTaBHu cyg Cpbuje je 2003. rogrHe cTaBMO BaH cHare Te oapepbe. YctaBHu cyg je
Harnacuo fa HapoZHu nocnaHmum fobujajy MaHaat of HapoZa, a He of cTpaHke. Cyg Huje
BMAEO HUjefaH Pa3sior Aa NOHYAW Apyrayvje Tymadyere y 0BOM cjlyyajy. C 063upom Ha 1o,
Cyn je 3aKk/byyro fa je jacHO Aa je y Bpeme Kafa je nogHocunal npeacraBke 61o nuieH
CBOT CKYMNLWITUHCKOI MaHAaTa, jomahe 3akoHoAaBCTBO Npeasuhano aa CKynwTUHCKM MaH-
[at nprnaga HapoAHOM NOCAHNKY JIMYHO, @ He NOSIMTUYKOj NapTUju Ha Ynjoj TUCTK je OH
nnv oHa n3abpat/a. larbe, a y cknagy ca npasunom ytephHeHum unaHom 230. lNMocnoBHMKa
CKynwTrHe, HapOAHM MOCNAHUK Kaga HYAU CBOjy OCTaBKYy MOpa TO Aia YYMHU y NUCaHOoj
dopmn 1 pa je npepa NMUHO NpeacefHUKy HapoaHe ckynwtuHe. To je, npema Tome, 6vo
3aKOHCKU 1 MOA3aKOHCKU OKBUP KOju je Ap»KaBa [OHena, a y cknagy ca obaBesama Koje
nma npema unany 3. Mpotokona 6p. 1 (cTas 63).

MebhyTnm, y OoBOM npeamMeTy MOAHOCWUNAL, MPefCTaBKe HUje JIMYHO MOAHEO OCTaBKY
HapopHoj ckynwTnHu, Beh erosa nonnTuyKa CTpaHKa, MPOTUBHO N3PaXkeHNM »Kesbama
nogHocroua npepactaske. Cya Huje NpuxeaTno TBPAY Bnage ga HapopHa cKynwTuHa
HWje 3Hana ga nogHocunal NpeacTaBke He Xenu fa nojHece OCTaBKY y Bpeme Kaja je
[OHeTa OAJTyKa KOjoM Ce OH JiMLlaBa CKYMITUHCKOT MaHAaTa. be3 063mpa fa v je oBepeHa
n3jaBa NnogHoCcMoLa NpeacTaBKe, y KOjoj je OH U3jaBKO Ja je Herosa npeTxofHa ocTaBKa
HeBaxkeha, UMana npujeMHn neyat HapogHe ckynwTuHe, n3mehy cTpaHaka Huje CopHO
Aa je nogHocunal NpefcTaBke NPUCYCTBOBAO CeAHULM CKynwTMHCKor Ogbopa 3a agmu-
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HUCTPaATUBHE MOC/IOBE Ha KOjoj je NMYHO NOAHeO Konujy HaBegeHe u3jase. LUTaBuwe, n3
3anuCcHKKa ca cefHuue, Koju je Bnapga poctaBuna Cyady, npouwsnasv fa je nogHocunal
npencTaBKke NMYHO 06aBecTno unaHose Opbopa o Hamepw Aa He NMoaHece OCTaBKY 1 Aa je
CBOjY paHMjy 0CTaBKy cMaTpao HeBa)kehom (cTaB 64).

Crora je Cyn 3ak/byuno fia je npecTaHKOM MaHAaTa MofHocCKoLua npeacTaBke nospeheH
3aKoH 0 U360py HapoaHMX NocnaHuKka 1 MocnoBHUK HapoaHe CKynwTUHe, Koju Cy 3ax-
TeBanu fja HaPOAHMW NMOCAAHNK JINYHO NOAHECe OCTaBKY y CKNagy ca HheroBOM UCKPEHOM
BOJbOM 1 Yy BpPeMe KaJla OH WX OHa Ma MaHaaT y nutamy. Takohe, Cya je 3ak/byuno ga je
Lieo npoLiec npecTaHka MaHAaTa NoAHOCUOLA NpefCcTaBKke CNpoBefeH BaH Baxeher 3ako-
HOJaBHOTr OKBMpPa 1 Aa je 6uo He3akoHUT. Ctora je Cyq 3aKk/byyro Aa je oo Jo noBpeae
ynaHa 3. lNpotokona 6p. 1 (cT. 65-66).

Mo3mBajyhu ce Ha unaH 13. KoHBeHLUMje, y Be3u ca unaHom 3. [poTokona 6p. 1, nogHocu-
nav npefcTaBKe ce »Kanvo 1 Ha To fja Huije MMao AenoTBOpaH NpaBHW Jiek Kojum 6u ocno-
puvo noBpepny HEroBor nacMBHor Grpaukor npasa. Y Be3un ca oBoM nputyx6om, Cya je
Hajrpe KOHCTATOBAO [a je, Y C/lyYajeBuUMa rae je Cnop HaKoH 136bopa y Be3n ca bupaukim
npasmma 6o npegmeT KOHTpone of cTpaHe Aomaher cyfa, n3abpao fa npuTyx6e pa3ma-
Tpa NCK/byumMBO npema unany 3. MpoTtokona 6p. 1. MehyTum, y npeametuma rge cnoposu
HaKOH 1360pa HMUCY 6Unn NpeaMeT KOHTPOJIe of CTpaHe foMahux cynosa, Cyq je nocebHo
pa3matpao nputyx0y npema unaHy 13. KoHeHuumje. imajyhin y Buay oumrneHo HeocHo-
BaH npurosop Bnage o Tome Aa je nogHocmUnal MMao Ha pacnosaraky NapHUYHN NOCTY-
nak, Cya je yTBpAvo Aa je gowso 1 fo nospede ynaHa 13. KoHBeHUMje y Be3un ca YlaHOM
3.MpoTokona 6p. 1 (cT. 67-73).

EJDIC AND FINCI v. BOSNIA AND HERZEGOVINA

npepcTaBke 6p. 27796/06 n 34836/06, npecypna o 22. feuembpa 2009. rognHe

" YumeHnYHO cTarbe

JepaH op nogHocunaua npefcTaBke, rocnoguH Cejanh, 06aBrbao je fy»KHOCT NocmaTtpaya
3a poMmcky nonynauujy npu Mucuju OEBC-a y bocHu 1 XepuerosuHu, 6o je unaH Beha
Poma BocHe n XepuerosuHe n unaH CaBeTtogaBHor ofbopa 3a nutara Poma. Jpyru noa-
Hocunay npepactaske, rocnognH OuHUM 06aB/bao je ayxHocT ambacagopa buX y LBaj-
uapckoj. Obojuua cy xTenu Aa ce KaHAUAyjy Ha n3boprmMa 3a [lom Hapopa u Mpepcen-
HULWITBO anu UM je To oHemMoryheHo jep HUCY NPUNagHULN HUTK jeAHOT O TPW,KOHCTUTY-
TUBHa Hapopa” buX. JegHoM of KX je TO HanucMeHo 1 NoTephHeHo.
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MpenpeKy 3a w1xoBo yyewhe Ha un3bopuMma je NpefcTaB/bao YctaB buX goHet 1995,
roguHe y okBupy [lejToHCKOr MMPOBHOT Copa3yMa Kako 61 ce LITO Npe OKOHYanu cykobu
Koju cy pasaupanu buX Hekonuko rognHa. HapourTto npobnematuyaH v oumnriesHo auc-
KpUMMHATOpPaH Aeo Tor YcTaBa OAHOCUO Ce Ha HK3 oapepaba Kojuma ce omoryhaBano
camo NpuUnagHULMMa HeKor ofi TPU KOHCTUTYTMBHa Hapopa (Tj. Cpbuma, bowraurma
n XpBaTma) ga ce kaHauayjy 3a Jom Hapoaa u MNpeacegHuwTeo. Kako ce nogHocnoum
npeacTaBke HUCY M3jallbaBany Kao NPUNagHULM HATK jeQHOT Of TPY Hapopda, cmaTpanu
Cy fa cy ANCKPUMUHUCaHW oHemoryhaBareM fla ce KaHAWUAYjY 3a HaBefeHa Ap»KaBHa Tena.

MNo3Banu cy ce Ha noBpedy unaHa 14. EBponcke KOHBeHLMje, Kao 1 Ha NoBpeay uiaHa 3.
MpoTokona 6p. 1y3 EBponcky KOHBEHLMjy O MpaBy Ha ciobofHe 136ope, Kao 1 Ha unaH 1.
MpoTokona 6p. 12 Koju cagpxu ogpendy o onwToj 3abpaHn AUCKpUMUHaLUje.

EBponcku cya je NnpBo jacHO 06jacHMO WTa 3HauUM AUCKPMMUHaUWja 1 Kaja OHa jecTe, a
Kaga Huje onpasgaHa. Cya je noAByKao da Kafa ce pasfike ,UCK/bYUYMBO UIN Y KPUTUY-
HOM 06MMY” 3aCHUBAjy Ha ETHUYKOM MOPEeKIY NOojeANHLA, TO Ce y AEMOKPATCKOM A pYLUTBY
06jeKTMBHO He MOXKe MpaBAaTh M Aa pasnuke npeactaB/bajy 60ratcTeo, a He TepeH 3a
ONCKPUMUHaLUWjy.

Dame, Cyn 3anaxa fAa je, y TPeHYTKY Kafa Cy JOHeTe CcropHe oapenbe Yctasa buX, moxnaa
1 6uno noTpebHO NpuCTaT Ha ,KOHCTUTYTMBHE HapoAde” 3apaj OKOHYaka OpYKaHor
cykoba 1 cknanama 6mno Kakesor Mupa. inak, roguHama KacHuje, fecuro ce H3 No3nTUB-
HVX NpomeHa y buX HakoH [lejToHCKor cnopa3syma u buX ce y HapegHUM rogrHama oba-
Be3ana fia CBOj MPaBHK CUCTEM Y MOTMYHOCTM YCKnaam ca EBponckom KoHBeHumjom. 360r
TOra, Cyq 3aK/byuyje fla ce AyroTpajHa HemoryRHOCT nogHoCKoLa NpefcTaBKe Aa ce KaH-
avipyje 3a lom HapoAa He MoXe 00jeKTMBHO NpaBaaTul.

Cyn KoHCTaTyje Aa nojam AUCKpuMmMrHaumje y unany 1. lNpoTtokona 6p. 12 Tpeba nctoBetHo
CXBATUTU Kao 1Yy unaHy 14. oIHOCHO Aa NpefCTaB/ba Pa3NunTO NOCTYNake 6e3 06jeKTuB-
HOT 1 pa3ymMHOr onpasAatba Npema nnumuma Koja ce Hanase y cimyHoj cutyaumju. CxogHo
Tome, Cyp 3aKk/byuyje fia cy ycTaBHe oapepnbe Koje oHemoryhasajy rocnoguny Cejauhy m
OvHUMjy Aa ce KaHaMAYjy Ha M360prMa, jep ce HUCY M3jaCHUAN Kao NPUNagHULM KOHCTU-
TYTMBHUX HapOAa, OUUrefHO ANCKPUMIMHATOPHE U Aa He nocToju notpeba 3a ncnutu-
BarbeM 1CTe NPUTYXOe.
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AZRA ZORNIC v. BOSNIA AND HERZEGOVINA

npepcTtaBka 6p. 3681/06, npecyaa op 15. jyna 2014. rognHe

" YumeHnuHo cTarbe

MNMopgHocuTerbka npeacTaBke je poheHa 1957. rognHe u xmeu y CapajeBy. OHa akTMBHO
yyecTByje y NONUTUYKOM XMBOTY 3emibe. M3mehy octanor, 2002. rogmHe 6una je kaHaw-
nat CoumjangemokpaTcke napTuje bocHe n XepueroBuHe Ha n36oprimMa 3a NapfaMeHT jea-
Hor o eHTUTeTa. Kako ce He m3jalwmbaBa Kao NpunagHuLa HUjeaHor Of ,KOHCTUTYTUBHUX
Hapoga“ (ogHocHo, bowtbaka, XpBaTa u Cpba), HEro jeIHOCTaBHO Kao rpahaHka bocHe u
XepLerosrHe, oHa He MoXe OMTY KaHamaaT Ha u3bopuma 3a gpyru oM Ap»KaBHOT nap-
nameHTa (Jom Hapopa), Kao Hu 3a KoneKTuBHor weda apxase (MpeaceaHNWTBO). Hanme,
YctaB bocHe 1 XepuerosuHe npasu pasnunky usmehy ,KOHCTUTYTUBHUX Hapoaa” (ocobe
Koje ce u3jalraBajy Kao bowraum, Xpeatn n Cpbu) n,apyrnx” (NpunagHuLmM eTHUYKMNX
MarbMHa 1 LA Koja Ce He M3jallikbaBajy Kao npunagHuum 6uno Koje rpyne 360r mewo-
BUTOT GpaKa, POAUTESbI KOjW Cy y MELLOBUTOM BpaKy unm n3 gpyrux pasnora). Y 6usLuoj
Jyrocnaeuju, o eTHMYKOj NPMNagHOCTU ofnyyrBana je cBaka ocoba, npema NpuHLMNY
camoonpeferbena. [lakne, Huje NoTpebHO NCnyHaBare HEKNX 06jEKTUBHUX KpUTEpUjyMa
nonyT No3HaBakba oapeheHor je3nka nnu npunagHocTn ogpeheHoj penurnju. fame, Huje
6uno notpebHO NprxBaTarbe ocobe of CTpaHe Apyrux NpunagHrika Te eTHUUYKe rpyne.
C 063vpom fa YcTaB He capxu oapenby o yTephrBarby eTHUUYKe NprnagHoCT 0cobe,
Moxe ce pehu aa ce TpaanLUMOHaNHO caMoonpeaesbere CMaTpPano AOBOSbHUM.

MNpema Ycrasy (unaHosu IV, ctas 1 n'V), camo nvua Koja n3sjase ga cy npunagHUUn jegHor
Of, KOHCTUTYTMBHMX HapOAa MMajy NpaBo Aa ce KaHauayjy 3a om Hapopa v lMNpepacen-
HUWTBO bocHe n XepuerosuHe.

JunckpumnHaLlmja nogpasymesa pas3nnumnt TpeTMaH ocoba Koje ce Hanase y CJINYHOj CUTY-
aumju, 6e3 06jeKTMBHOI 1 pa3yMHOr onpaBharwa. ,bes unmba n pasymHor onpasaatba”
3HauM Ja pasMuUTK NOCTYNUU He Texe ,NerMTUMHOM LUWby” Wan ga He nocToju ,pas-
YMHU OHOC MPONOPLMOHANTHOCTM n3Mehy nprMereHUx cpeacTaBa 1 Luba Koju Tpeba
noctuhn.’ O6um cnobopgHe NpoLieHe ApKaBe YroBOPHULIE Y 0BOj 061acTy Bapupa y 3aBuc-
HOCTM Of, OKONTHOCTW, NpeaMeTa 1 no3agnHe ciyyaja (cTtaB 26).

Cyn npumehyje ga npemMa YctaBy camo ocobe Koje ce u3jalltbaBajy Kao NpunagHum jea-
HOr of ,KOHCTUTYTUBHUX Hapoda” (bowrauwn, XpBatn 1 Cpbu) Mmajy nNpaBo Aa ce KaH-
anayjy 3a [lom Hapopa bocHe n XepuerosuHe. [MogHocuTe/bka npeAcTaBke, Koja ce He
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M3jalkbaBa Kao YnaH jegHor of ,KOHCTUTYTMBHUX Hapopa“, Beh Kao rpahaHka bocHe n
XepuerosuHe, 13 Tor pasnora je nck/byyeHa (ctas 30).

Kaga je peu o aprymeHTy Bnage fa nogHocuTesbKa 3axTeBa MOXe Ja Ce U3jaCHW Kao npu-
nagHuua jegHor of ,KOHCTUTYTUBHKX Hapoaa“, Cyn npumehyje fa ce ncto moxe pehu un
3a NpuNagHKe MakMHa, Kao LWITO CY NMOAHOCKOLM 3axTeBa y ciyvajy Sejdi¢ and Finci, kao
1 3a rpahaHe 6e3 eTHMYKe NpunagHocT. MehByTrm, He NOoCToje 06jeKTUBHIY KpUTEPUjyMu
33 HeYnjy eTHMUKY NpunagHocCT.To 3aBUCK UCK/bYYMBO Off Camoonpeaeberba MMYHOCTU.
MNMopgHocuTerbKy NpeacTaBke He Tpeba crnipevyaBaT fa ce KaHAauayje 3a Ty dyHKUMjy Ha
n3bopmma 3a [lom Hapopa 360r KeHor NMYHOT camoonpefesbersa (cTas 31).

2.2.Cnobopa okyn/batba

UYnaH 11. EBponcke KoHBeHUuje - Cno6opaa okyn/batba M yApYKuBama

1. CBako MMma npaBo Ha c1oboay MUPHOT OKyM/baka 1 cnobofy yapy»Kusarba C Apy-
rMMa, yKrbyuyjyhv npaBo Aa OCHYBa CUHAWKAT U NPUCTYN My PaAn 3aliTuTe CBOjUX
MHTepeca.

2.3a BplUEHbE OBYX NPaBa He CMejy Ce NMOCTaB/baTh HKAKBa OrpaHnYeHa, OCUM OHUX
Koja Cy mpornucaHa 3aKOHOM U HEOMXOAHA Yy EMOKPATCKOM APYLITBY Y UHTEpecy
HaumoHanHe 6e36eaHOCTY UK jaBHe 6e36e4HOCTHY, pafy CNpeYaBatba Hepeaa unm
KpVYMMWHana, 3alTunTe 34paB/ba Uy Moparsa, v pagv 3awTrTe npasa u cnoboga
apyrux. OBYM Ce UYflaHOM He CrpeyaBa 3aKOHWUTO OrpaHUYaBakbe BpLUEHA OBUX
npaea NprnagHrLMa OpYaHVX CHara, Monuuurje nnm paBHe yrpase.

Cnobopa okynsbatba, 3ajejHO ca cflobofoM yapYy»KMBaka, NpefcTaB/ba jeaHy on dyHaa-
MeHTalIHUX BPEAHOCTU Y AEMOKPATCKOM pYLUTBY 360r Yera He MoKe 6UTU peCTPUKTUBHO
TymaueHo (Kudrevicius and Others v. Lithuania 2015, ctaB 91).#° Cam KoHLEeNT ,,OKyn/bare”
je ayToHOMaH ¥ MoOKpMBa NocCebHO OKym/barba KOja HWUCY 3aKOHCKM perynucaHa, 6e3
0631pa fa N 3axTeBajy obaBeLUTaBake uny oenalwhere Unn fa nu cy 13y3etu U3 Tak-
BUX nocTynaka.”’! To 3Haun Aa ce nprMetbyje U Ha OpraHM3oBaHa OKyr/baka, anu 1 Ha
WeTHe, Kafa /byan Aenyjy KOOpAMHMPaAHO M Ha CBPCUCXOAAH HauuH 13paaBajy nonu-

470 Kudrevicius and Others v. Lithuania [GC], npefctaBka 6p. 37553/05, npecyaa oa 15.10.2015.
471 Guide on Article 11 of the European Convention on Human Rights - Freedom of assembly and association, Coun-
cil of Europe, 30 April 2021, p. 8.




Moce6He 0611acTy U3 JOMEHa yrpaBHOT CyaCTBa 265

MUKy nopyky (Navalnyy v. Russia [GC], cta 106).*2 lakne, npaBu ce pa3nuka nmehy cny-
YajHe rpyne v oHUX NojefnHaLa Koju Cy ce OKynuam Kako 6v n3pasunm cBoje Mulibere y
BE3U Ca HEKUM NMrTakeM Koje je of jaBHor 3Hauaja. Cyg je y CBOjoj Npakcy yCTaHOBMO 1 Aa
Ly>Ke MVPHO OKyrM/bakbe, Yak 1 KaJa je cynpoTHo soMahem npasy, jecTe 3awTuheHo una-
Hom 11. EBponcke KoHBeHUuMje (Annenkov and Others v. Russia, ctaB 123).472 MehyTum, yak
N Kafa je oKyn/bare HeCnopHO, NojeAmnHaL, MOXe MHCUCTMPATK Aa Huje 61o feo rpyne,
aKo Ce TamMo CJTy4ajHO 3aTeKao. 3aTo ce y3rma y 063up Hamepa nojearHLa, HUBO aKTUBHOT
aHraXkoBarba Y OKyM/batby U cafpKuHa ofibpaHe npefn cynom (Agit Demir v. Turkey, ctaB
68).474

YnaH 11. EBponcke KOHBeHLMje ce OAHOCK Ha NPUBATHa W jaBHa OKYM/bahba, Koja Mory
6UTK cTaTYHa nnK y nokpety (Djavit An v. Turkey, cT. 56).4”° /lako je npvmMapHu b oBOT
unaHa Aa obesbean MONUTMYKE AEMOHCTPALMje, OH Ce MpUMekbyje U Ha CKYnoBe Koju
MMajy coumjanHy KapakTep, Kao LUTO je MHTepBeHLMja Nonvumnje NpoTMB CKyna y npuBear-
Hom Kaduhy (Emin Huseynov v. Azerbaijan, ctaB 91);4¢ kynTypHa okyrsbama (The Gypsy
Council and Others v. the United Kingdom);*” Bepcku cactaHum (Barankevich v. Russia, 2007,
cTaB 15).478

Okynsbatbe MOpa 6UTU ,MMPHO", TaKO Aa CKyMn He CMe Ja NoAcCTMYe, OQHOCHO M3a3uBa
Hacube. YKONMMKO unak gohe Ao Hacusba, TeEPeT AoKa3MBakba HAaCUTHUX Hamepa opraHu-
3aTopa cKyna nexu Ha Bnactuma (Christian Democratic People’s Party v. Moldova (6p. 2),
cTaB 23).#° C ppyre cTpaHe, Tpeba Harnacuty fa ako gohe [o Hacu/ba U Hepefa TOKOM
Tpajatba CKyMa TO He 3Hauu fa CKyn Huje 3awTrheH unaHom 11. EBponcke KOHBeHUUje.
Ykonuko gobe fo Hacuiba, NMua Koja Cy yyecTBoBasa y AeMOHCTpaunjama Hehe octatm
M3BaH 3alITUTE MOMEHYTOT UYSlaHa, aniv OMeTakbe Y Y>KMBaky OBOT NpaBa Moxe buTu orpa-
HUYeHO 360r NpeBeHLMje Hepea 1 KpYMUHaa unm 360r 3awtute npaea v cnoboaa apy-
rux (Protopapa v. Turkey, cT. 104-112).%% [pnTOM je Ba>KHO YTBPAUTM 1 fia N1 je nonuuuja
npsa npumeHuna cuny (Primov and Others v. Russia, ctaB 157).%

472 Navalnyy v. Russia [GC], npepacTaBka 6p. 29580/12 v ap., npecyaa oa 15.11.2018.

473 Annenkov and Others v. Russia, npeactaBka 6p. 31475/10, npecyga oa 25.7.2017.

474 Agit Demir v. Turkey, npepacTaBka 6p. 36475/10, npecyga of 27.2.2018.

475 Djavit An v. Turkey, npepcTaBka 6p. 20652/92, npecyfa og 20. 2. 2003.

476 Emin Huseynov v. Azerbaijan, npeacTtaBka 6p. 59135/09, npecypa og 7. 5. 2015.

477 The Gypsy Council and Others v. the United Kingdom, npeacrtaBka 6p. 66336/01, oanyka og 14. 5. 2002.
478 Barankevich v. Russia, npepctaBke 6p. 4966/13 n 5550/15, npecyna og 30. 1.2018.

479 Christian Democratic People’s Party v. Moldova (6p. 2), npepacTaBka 6p. 25196/04, npecypna og 2. 2. 2010.
480 Protopapa v. Turkey, npefctaBka 6p. 6084/90, npecyaa oa 24. 2. 2019.

481 Primov and Others v. Russia, npeacTaBka 6p. 17391/06, npecypa og 12.12.2014.
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Kapga pohe po Hacwmba, EBponcku cyn he y3etn y o63ump cnegehe enemente: 1) ga nm
je okyn/barbe OpraHvW3oOBaHO Yy Hamepw fa Gyne MUPHO WK Cy OpraHv3aTopu Mmasnu
HacuHe Hamepe; 2) fa v je nogHoCMNaL, NpefCcTaBKe NOKa3ao HAacUITHY HamMepy Kafa ce
NPUAPYXMO CKyny; 1 3) Aa K je nogHocuaL NpeacTaBKe HAHEO MOBPEeAe HEKOM NuLly.*?

MpaBo Ha OKyn/batbe MogpasymeBa MpaBo Aa ce u3abepe Bpeme, MeCTO U HAuVH
oKynsbama (Sdska v. Hungary, ctas 21).%83 YecTo ce y npakcu nprberaBano NpoMeHN oKa-
Lpvje CKyna, Koja MOXe NpefCcTaB/baTyi OMeTare Y yXKuBatby unaHa 11. EBponcke KOHBeH-
unje. NMocebHo je Hefo3BObEHA 3abpaHa CKyna Ha ofpeheHoj nokaLmj U3 CUryPHOCHMX
pasnora (Rai and Evans v. the United Kingdom).*®* [lpago Ha okylrearbe CBAaKako He Mmog-
pa3ymeBa ynasak y CBaKy jaBHy YCTaHOBY, Kao WITO je yHuBep3uTeT (Appleby and Others
v. the United Kingdom, c1aB 47),%° HATW nopu3arbe NpoTeCcTHOT Kamna y napky (Frumkin v.
Russia, ctaB 107).%¢

JpxaBe UMajy HeraTMBHy obaBesy - fa He Hamehy HepasymHa OrpaHuuera y BpLueky
npaBa Ha OKYyr/batbe, anv UCTO TaKo MMajy U No3nTHBHY obaBesy - fa CTBOpe YC/IoBe 3a
yXuBate oBor npasa. OBO je o HApounTe BaXKHOCTY 3a 0OCO6e Koje fene HenonynapHe
CTaBOBE y ApYLITBY, OAHOCHO 3a MPUMNafHUKe MakbMHa KOju Cy U MHAYe y BESIMKOj Mepu
n3noxeHn BUKTUMM3aumju (Bgczkowski and Others v. Poland, ctaB 64).*” No3uTrBHa 06a-
BE3a OHOCK Ce 1 Ha Npefy3MMatrbe ofroBapajyhrx mepa Kako 6u ce 06e36eauno MUpHoO
noHawame 1 6e3begHocT rpahaHa. Hapounto je BaxHo 06e36eauTn 3awtuty of Gpusny-
KOr Hacu/ba OMOHeHATa [eMOHCTPaHATa, Teé MPAaBO HA KOHTPA AEMOHCTPaLMje He MoXe
noapasyMeBaT orpaHnuer-e UM ykuaare npasa Ha aemoHcTpauuje (Plattform “Arzte fiir
das Leben” v. Austria, ctaB 32).488

OBO npaBo je NoANoXHO GaKynTaTUBHOM OrpaHWyeksy, WTO 3HaUM Ja HEeroBo OMeTare
Mopa UCMYHUTK 3 ycnoBa:

1) orpaHn4yeHe Mmopa ouTK NPONNCaHO 3aKOHOM, y CKJlaAy Ca 3aKOHOM;

2) Mopa 6UTK HEOMNXOAHO Y EMOKPATCKOM APYLUTBY; 1

482 Guide on Article 11 of the European Convention on Human Rights - Freedom of assembly and association, Coun-
cil of Europe, 30 April 2021, p. 11.

483 Sdskav. Hungary, npepactaska 6p. 58050/08, npecyna o 27.11.2012.

484 Raiand Evans v. the United Kingdom, npepctaBke 6p. 26258/07 n 26255/07, ognyka og 17.11.2009.

485 Appleby and Others v. the United Kingdom, npepcTaBka 6p. 44306/98, npecyza og 6. 5. 2003.

486 Frumkin v. Russia, npefctaBka 6p. 74568/12, npecyaa of 5. 1. 2016.

487 Bqczkowski and Others v. Poland, npepctaBka 6p. 1543/06, npecyna og 3. 5. 2007.

488 Plattform “Arzte fiir das Leben” v. Austria, npenctaska 6p. 10126/82, npecyna oa 21. 6. 1988.
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3) pafu 3alWTUTE HEKOT NIEMUTUMHOT MHTEPEeCa - HaLUVOHaJIHe Unu jaBHe 6e36eqHoCTy,
cnpeyvaBatkba Hepeda UM KpUMmHana, 3alitute 3apasiba WAy Moparsa, Kao 1 paauv
3aWTKTe NpaBa u ciobopa Apyrux.

CBaKM off OBMX YC/IOBa MOpa Ce CTPUKTHO TyMaumTu. Tako 3aKOHMTOCT MoApasymeBa He
Camo 3aKoHCKo oBnalheme, Beh 1 fobap KBanUTeT 3aKOHa, HEeroBy jacHohy, JOCTYNHOCT
W NpeaBUANBOCT. JIerMTUMHN LWSbEBU MOPajy BTN YCKO TymaueHu, a Hajuewhe ce UHBO-
LMpa cnpeyaBatbe Hepepa, Kao 1 3alTnTa npasa 1 cnobofa apyrux. Mako EBponcku cya
y BENUKOj Mepy NpuxBaTa NeruTuMHe UWbeBe Koje Cy Ap)KaBe HaBese, Y HeKUM CUTya-
uujama je ogbmo ga To yuuHu. MinyctpaTvBaH Npumep npeacTaB/ba OrpaHyerhe AeMOH-
cTpauuja nocsehenux JITBTU nonynauuju pagu ,3awtmTe mopana” 3a kojy je Cya npoHa-
Ao Aa je auckpumumHaTopHa (Bayev and Others v. Russia, cT. 66-69).%° MNocToje aBe rpyne
orpaHuyemsa. lNpBa ce TUye ycnoBa 3a Kopuiwherbe NpaBa Ha OKyn/bake - NpaBusa o nina-
HMpatkby 1 OpraHmM3oBamy CaMor CKyMna, Kao WWTO je npeTxofHO obaBe3HO obaBeluTere
unu po3sona. OBe mMepe Cy ycMepeHe Ha came opraHu3atope ckyna. [lpyry rpyny mepa
npencTaB/bajy OHe Koje ce Ty N3BPLLEHa - KOHTPOJIa Mace, Xarllehe YYeCHWKa, Kaxha-
Bakbe YUeCHVKa U C1. U yCMepeHe Cy Ha yyecHuKe ckyna. OrpaHuyerbe npefcTaBiba NpeT-
xopHa 3abpaHa ckyna Koja nma ogspahajyhn epekat Ha ocobe Koje »kene fa yuecTyjy Ha
CKyny, anvi ¥ MpoMeHa MecTa 1 BpeMeHa ofjp»KaBakba CKYNa, Kafja Cy OHU Of KibyUHe BaK-
HOCTM 3a CaM CKyr, UCTO Kao 1 caMa 3abpaHa kopuwwhera cnoraHa Ha ckyny (Stankov and
the United Macedonian Organisation llinden v. Bulgaria, ct. 79-80, 108-109).#%°

MehyTtum, Cyn he yecTto Tek Ko yTBphHMBara NpuHLMNa cpa3MepHOCT NpoHahu fa nu
je orpaHuyerbe HaMeTHYTO C/IO60AM OKyMNSbakba NPeKOMepPHO 1 yBek hie 06paTnTK Naxkmy
Ha ogBpahajyhn edekat mepe, Koju HAPOUMTO NOCTOjU KO NPeTXoAHe 3abpaHe, XarLiera
[EMOHCTPAHATa, ynoTpebe cune, NPorokbeHrx jaBHux nuuHoctn (Nemtsov v. Russia, cT.
77-78). Takobe, y3ehe ce y 063up 1 Npupoaa 1 TexnHa n3peyeHmx caHkuymja. NMocebHo
je BaXXHO HarnacuTn a KPMBUYHO KaXkKrbaBake [eMOHCTPaHaTa yBeK 3axTeBa NocebHo
obpaznoxere (Rai and Evans v. the United Kingdom (opn.)). Takobe, npekua ckyrna Mopa
6UTK onpaBAaH NOCTOjakbeM BaXKHMX U JOBOJbHUX pa3nora (Laguna Guzman v. Spain, cTaB
51).%" OBo MoXe 6UTK CNyyaj Kog MOCTOjarba 036U/bHUX pU3MKa NPOMNUCAHNX 3aKOHOM
(Navalnyy v. Russia, ctaB 137) 1 camo HaKOH LUTO Cy YYeCHUUM CKyrna fobunu npunrky aa
n3pase cBoj ctas (Eva Molndr v. Hungary, ct. 42-43) .42

489 Bayev and Others v. Russia, npepctaBke 6p. 67667/09 n fp., npecypa og 20. 6. 2017.

490 Stankov and the United Macedonian Organisation llinden v. Bulgaria, npepctaBke 6p. 29221/95 n 29225/95,
npecyga og 2. 10.2001.

491 Laguna Guzman v. Spain, npefictaBka 6p. 41462/17, npecypa of 6. 10. 2020.

492 Eva Molnér v. Hungary, npeactaska 6p. 10346/05, npecypa oa 7. 10. 2008.



268 Il AEO

ZCl v. TURKE

Upegciuaska 6p. 42606/05, Upecyga og 23. jyna 2013. ioguHe

" YumeHnYHO cTarbe

MNopHocuTebKa NpeacTaBke je 6. mapTta 2005. rognHe yyecTBoBasa Ha JeMOHCTpaunjama
obenexaBara npocnase [laHa xeHa Ha Tpry baja3uT y ictaHbyny. OHa je HaBena fa je no
3aBPLLETKY NPOCaBe, Kafa Cy NPUCYTHM NOYenn aa ce pasunase, nonvuymja 6aumna cysa-
BaL, 1 NeHApeLrMa Hamnana fjeMoHCcTpaHTe, Mehy Kojuma je 6una u nofgHocuTesbKa Koja je
nasna Ha 3emJby, a nonMumja je noyena fa je Bpeha v HacTaBuna ga je yaapa. Jogana je ga
Cy TaKBM HamagMnonuuuje TofiepucaHmn 1 aa cy NPoLUn HeKaxxreHo. Takohe, oHa je TBp-
vna fia cy je nocTynum nonvumje CNpeyunnu ia yx1Ba CBoje NpaBo Ha cnoboay r3paxa-
Bakba 1 OKyM/bakba.

Cyn je 3aKksbyuuro Aa je foLWo Ao Kpluena ynaHa 3. EBponcke KoHBeHUuje (3abpaHa Hexy-
MaHoT 1y NoHmxaeajyher TpeTMaHa) y heHOM CYLUTMHCKOM M NpoLieypanHOM acrnekTy,
360r NnpekomepHe ynotpebe HacU/ba Haj NOJHOCUTE/bKOM NPefCTaBKe N NMPCKakeM Cy3-
aBLieM, 3ajefJHO Ca Heycrnexom TYPCKMX BnacTu fa npoHahy u KasHe ogroBopHe. Cyp je
nocebHO HaBeo [a, Kao M Yy MHOTUM MPETXOLHUM CilyyajeBrMa npoTus Typcke, nonw-
Lajum HUCy nokasanu oapeheHn cTeneH TonepaHumje 1 y3APKaHOCTA NPe Hero LWTo Cy
MOKyLIanu aa pactepajy roMmuny Koja Huje 6rna H1U HacunHa HU NpeacTaB/beHa. OnacHocT
Mo jaBHW pepd 1 ynotpeba HecpasmepHe cusie NPOTMB JEMOHCTPaHaTa pesynTupanm cy
noepefama nogHocuTesbke npefacTaBke. LLTaBre, Heycnex Bnactu ga npoHahy un KasHe
OfiroBOPHe MosinuajLe 13a3Bao je 036usbHe Cymrbe y NoLuToBake obaBesa ApkaBe npema
KoHBeHUWju aa cnpoBofmn eprKacHy ncTpary moBOAOM MHLMAEHTA.

Y oBom cnyyajy, Cyn je Takohe cmaTpao Aa 0BakBO MOCTYNakbe NpefcTaB/ba KpLUetbe YnaHa
11. (cnobopa okyrnsbaha) KoHBeHUMje, jep je ynoTpeba NnpekoMepHOr Hacuiba of CTpaHe
NOANLMCKUX CNYXOeHVKa Nnpema NoaHOCUTESbKIU NPefACTaBKe, YMje NMoHallame Huje 3ax-
TeBasIo Tako TeLWKY MHTepBeHLMjy, OMI0 Hecpa3sMepHO Liniby KOM Ce TeXW - HanMe crpe-
yaBakby Hepefa U 3/104MHa, Kao 1 OfprKaBakby jaBHOT pefa - U MMao je oaspahajyhu ede-
KaT Ha CMPeMHOCT Jbyau Aa LEMOHCTPUPAJY.
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Y oBom ciyyajy, npema Bnaau, nonnumnjcku cy>k6eHnum cy MHTepBEHNCanm jep Cy AEMOH-
CTpaHTW fenoBanu Kpwehu 3akoH O cacTaHUMMa ¥ AEMOHCTPaLMjCKUM MaplueBrMa.
MehyTtnm, y3umajyhv y 063mp oacycTBO 6110 KakBOT KPMBMYHOT MOCTYNKa NPOTWB MOA-
HoCHTebKe NpeacTaBKe, Kao U HefocTaTak 61O KakBUX NoAaTtaka Koju 61 nokasanu aa
je nocTynak NoKpeHyT NPOTVB GUNO KOr APYror LeMOHCTpaHTa 360r HaBoAHe nospeae
Tor 3akoHa, Cya npumehyje fa nogHocuTebKa NpeacTaBke M MHOTW APYT A@MOHCTPAHTH
HWCY flenoBanyn HaCUIHO, CYNPOTHO HaBoAMMa Bnage (cTaB 88).

[Harbe, BMaeo cHMMUW, M3BeLTaj BellTaka 3a Te CHUMKe, M3jaBe y3eTe Of WecT nonuuajaua
KOju CY MPUMEHWUSIN HEMOTPEOHY 1 NPEKOMEPHY CUITy MPOTVB AEMOHCTPAHATA U 3aKIby-
Yak NPBOCTENeHOr CyAa Mokasyjy Aa AEMOHCTPAHTU HUCY NpefcTaB/baan OnacHOCT Mo
jaBHW pef HATU Cy yYeCTBOBasM Y AeNrMa Hacu/ba Koja 3axTeBajy Tako TellKy NHTepBeH-
yujy. C Tum y Besun, Cyg npuv3Haje ga AeMOHCTPaLMje Ha jaBHOM MeCTy MOry NpOYy3pOKO-
BaTV oapeheHn nopemehaj y yobruajeHOM »KUBOTY, yKibyuyjyhn omeTarbe caobpahaja,
anu noHas/ba fa je TaMoO rae AeMOHCTPAHTU He yyecTBYjy Y akTUMa Hacu/ba Ba)KHO Ja
jaBHe BnacTu nokaxxy ogpeheHn cTeneH TonepaHuuje NpemMa MUPHUM OKYTMJbakMa ako
ce cnobopfa okyrnsbarba 3arapaHToBaHa unaHom 11. KoHBeHUuje He Xenv NUWnTN cBake
cywTnHe (cTas 89).

Y cBeTny rope HaBegeHor, Cya cmaTtpa fa je MHTepBeHUMja NONnLMjCKUX Cy>KO6eHrKa Yy
[JeMOoHCTpaLMjama 1 Hacuiby Koje Cy NPUMEHUN Npema NoAHOCUTESbKIM NpeAcTaBke buna
Hecpa3mepHa 1 Huje 6rna HeonxofHa 3a CrpeyaBarbe Hepefa UMK 3104MHa, Y CMUCTY
apyror ctaBa unaH 11. KoHBeHuuje. Takohe cmaTtpa Aa je ynotpebrbeHa 6pyTanHOCT MMana
HeunsbexaH opBpahajyhn edekat Ha cnpeMHOCT jbyan fa AEMOHCTpUPajy. M Ha Kpajy,
Hanomumyhu aa je Cya nctu HaBog NpoHaluao y npeko 40 cBojux npecyaa npotus Typ-
CKe 1 Aia je TelKa MHTepBeHUWja cny»kbeHunKa 3a crpoBoherbe 3aKoHa y eMOHCTpaLjama
npeacTaB/bana Kpluewe ynaHa 3. n/vnu ynaHa 11. KonseHuumje, Cya je 3aTpakuo og Typ-
CKUNX BNACTLX [ja YCBOje OMLITe Mepe Y by CripevyaBaka CJIMYHKX KpLiera Y 6yayhHocTu.
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OBOTE V. RUSSIA

npepcTtaBka 6p. 58954/09, npecypna o 19. HoBembpa 2019. roanHe

" YumeHnuHo cTarbe

MNMopgHocmnay npeacTaBke je poheH 1986. roguHe v xunsm y Moxajcky, MockoBcKa 061acT.
DNaHa 31. jaHyapa 2009. roavHe nogHocunay NpeCcTaBKe 1 joL WecT ocoba oaslyunnm cy
na oppxe ,bnew Mmo6” ncnpep KaHuenapuje pycke snage y Mocksu. Tamo Cy CTUIIM OKO
13 yacoBa 1 NO3ULMOHMPaNu ce Ha MocTy fop6aTuj. CBAKO Of KX je Ap»ao npasaH ImcT
nanupa a ycra cy npenenunun nenbusom Tpakom. Y 13.20 yacosa nonvumja je Hapeauna
rpynu ga ce pasuhe. lMogHocmnal npefcTaske je Tpaxkumo fa byae obaBeluTeH 0 OCHOBaMa
TakBoOr Hanora. Mehytum, oBefieH je y nonuuumjcky ctaHuuy MpecHeHckuj. MogHocrnay
npeAcTaBKe je ONTY»KeH Ha OCHOBY uYnaHa 20.2 cTaB 2 (Kplera yTBpheHor noctynka 3a
opraHu3sauujy unu cnpooheme jaBHUX CKyrnoBa, cacTaHaka, AeMOHCTpaLmja, MapLueBa)
3aKOHMKa O yNpaBHUM NpeKpLLajiMa y BE3U Ca eroBum yyelhem Ha jaBHOM cKyny.

Hana 11. mapTta 2009. roguHe, cyamja je oCcyamo NogHoCKoLa NpeacTaBke 3a agMUHUCTPa-
TUBHW NpeKpLiaj n3 unaHa 20.2 ctas 2 3[1MM 1 n3pekao my HoBYaHy Ka3Hy oa 1.000 pyckumx
pybarba (npubnuxHo 22 (EYP)). NMogHocrnay, npeactaBke ce nojaBrio, ocrnopasajyhu npu-
MeHMBOCT 3aKOHa O jaBHMM forahajyiMa Ha OKONTHOCTU Cilyyaja 1 ocnopasajyhn HoBYaHy
Ka3Hy Koja My je n3peueHa. OBa ognyka je notBpheHa off CTpaHe OKpYXHOT cyaa.

Cyq je HaBeo fa je nonuumja pactypuia CKyn of cefam Jbyau 1 Aa je nogHocuouy npeg-
CTaBKe M3peyeHa HOBYaHa Ka3Ha HaKOH YNpaBHOT NPeKpLLajHOr NOCTYMKa, CaMo 3aTO LITO
BIAaCTU HUCY NPETXOAHO 00aBEeCTMIN O CTaTUUYHOj AeMOHCTpauumju (cTas 37).

Mpema yctarmmeHoj npakcy Cyaa, He3akoHMTa cMTyalmja, MonyT OpraH130Batba JEMOHCTPa-
unja 6e3 nperxogHor ogobperba He onpaBAaBa HYXXHO MeLLake Yy NpaBo ocobe Ha cio-
604y okyrybaha. Mlako cy npaBuna Koja ypehyjy jaBHa okynsbatba, MONyT cUcTeMa npeT-
XoAHOr 06aBeLITaBakba, Of CYLUTUHCKOr 3Hauyaja 3a HECMETaHO OfBUjakbe jaBHUX 1€MOH-
cTpauuja, jep omoryhaBajy Bnactvma fa MUHUManu3yjy omeTtare caobpahaja u npegy3my
apyre mepe 6e36efHOCTU, HUXOBO CNPOoBOhere He MOXe NocTaTy Camo Cebu CBPXOM.
HapouwnTo, TaMo rae AEMOHCTPaHTK He YUYeCTBYjY Y HaCUIHUM [eNIMMa, BaXKHO je fa jaBHe
BIACTV NOKaxy ofpeheHn cTeneH TonepaHuvje npema MAPHUM OKyrJbakblMa ako Cio-
602 OKyrn/barba 3arapaHToBaHa uiaHom 11. KoHBeHuuje He Tpeba Aa byae nuieHa cBake
cywTuHe (cTaB 41).
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MopHocMnay npefacTaBke 6UO je NOABPrHYT CaHKLMjaMa Koje Cy, Mako KnacndukoBaHe
Kao ynpaBHe npema gomahem 3akoHy, bune ,KpvBMYHE” y ayTOHOMHOM CMUC/Y YJiaHa
6. cTaB 1. Uume Cy NpuByK/e NpUMeHy oBe oapeabe. MehyTnM, MrpHe AeMoHCTpauuje y
NpYHUMNY He 61 Tpebano fa 6yay NOANOXHE NPETHY KPUBUYHOM CaHKLMjOM 1 HAPOUYUTO
nuwasarem cnoboge. Kapa cy caHkLmMje KpBUYHE NPUPOAE N3peyeHe AEMOHCTPaHTUMA,
OHe 3axTeBajy nocebHo onpasgare. Cnoboga yuyelwha y MUPHOM OKYyN/baky Of TONNKOT
je 3Hauaja fa ocoba He Moxe GUTU MOABPrHyTa CaHKUMjU - YaK HU OHOj Ha JOHEeM Kpajy
cKane - 3a yyewhe y ageMOHCTpaLmjama Koje Hucy 3abparbeHe, CBe 0K TO JLe He NOUNHM
6UNO KaKBO NPECTYNHO Aeso (cTaB 44).

C 0631pom Ha rope HaBefieHo, Cyal He MOXe YTBPAMTY fia Cy cnobogy nogHocmoLa npea-
CTaBKe Y YXVBatby MUPHOT OKyM/batba 3awtuheHy KoHBeHLMjoM Hagmawmnm 61no Kaksu
WHTEpecK TyXeHe [pXaBe Yy OorpaHuMyaBary BpLUetba Te ciobofe y Luiby cripevyaBara
Hepepa. Pa3no3u Ha Koje ce no3mBana Ty»eHa Ap»aBa HUCY OfroBapasn XUTHOj ApYyLUTBE-
Hoj noTpebun. Yak 1 nog NpeTnocTaBkoM fa cy Ounm peneBaHTHN, OHU HICY JOBOJbHU Aa
MOKarKy [a je Mellakbe Ha KOoje Ce »Kanu 1o, HeoNXo4HO y IEMOKPATCKOM ApyLwTBYy” Ynp-
Koc cnobofHoj npoueHn HaumoHanHux Bnactu, Cyaq cMaTpa Aa Huje NocTojao pasymaH
O[HOC NPONOpPLMOHANHOCTM n3Mehy orpaHnyerba NOCTaB/bEHUX Ha NPaBO NOAHOCKOLA
npencTaBke Ha cnobogy oKyrsbarba 1 6110 Kor NerMTMMHOT Liba KOM ce Texu (cTaB 45).

OLNAR V. HUNGAR

npepactaBka 6p. 10346/05, npecypa ofl 7. okTo6pa 2008. roanHe

" HumeHnuHo cTambe

Y anpuny 2002. cy ogp»KaHW napnameHTapHU 3akoHogasHit n3bopu y Mahapckoj. Koa-
nuumja Koja je aprkaBoM ynpassbana of 1998. roavHe 1, npema Tome, 6una 3agy»eHa 3a
opraHu3sauujy n3bopa, usrybuna je sehuHy. 3BaHUYHe pesynTtate m3bopa yTBpauie cy
noKasnHe 1 permoHanHe n3bopHe KOMUCKje HaKoH Apyror Kpyra. HakoH wTo cy cynosu
oanyunnu o ogpeheHnm xanbama y Besu ca 3akoHUTOLWRY 1 MCXOLOM NOCTYIKa rnacaba,
HauuoHanHa n3bopHa Komrcuja je objaBrna jaBHO caonwTtere y Cy»KO0eHOM MacHUKY
[a je pesyntat n3bopa NocTao KoHayaH. Kao 1 Ha npeTxogHUm mahapckum n3boprma,
OHWU Cy 61NN FOTOBO NAEHTUYHY pe3ynTaTiMa U3Na3He aHKeTe CpoBefleHe Ha aH Apyror
Kpyra v npenMmMmnuHapHuM pesynTtatuma. inak, HakHagHo Cy nojeanHu meaumju objaBunu aa
cy usbopu ,HameluTeHn". MehyHapoaHu nocmatpaun, nocebHo OEBC, yTBpaunu cy fga cy
napriaMeHTapHY n360pu CNpoBefleHV Ha HauWH Koju je y cknagy ca mehyHapoaHUM CTaH-
JapavimMa 1 a je mahapckm U3bopHU CUCTEM MPYXKMO OCHOBY 3a reHepasHo TPaHCNapeH-
TaH, 0AroBopaH, ciobofaH, NoLWTEeH 1 jefHaK npovec.
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Tokom HapefHa ABa Mecela je dopmupaHa HOBa Bajaa, y Koanuumuju 6UBLIMX onosnuu-
OHVX NapTuja. MehyTum, Helyro 3aTiM HEKONMKO CTOTMHA AEMOHCTPaHaTa 3anoyesno je
NPOTECT NPOTMB 3aKOHCKOT yHULUTaBaha rnacaukux nuctmha. CeBojum aytomobunuma 6no-
Kunpanu cy ueHTpanHu mocT Epxebet y bygumnewwtu. Unmb nm je 6ro fa nprcune nOHOBHO
6pojare rnacosa. bygyhu ga cy notnyHo 3ayctaBunm caobpahaj 1 HuCy npetxogHo oba-
BECTWSIV MONMLN]Y O HMXOBOM OKYM/bakby, Kao LUTO 3axTeBa 3akoH 6p. 3 13 1989. roguHe
0 cNoboAY OKyM/batba AEMOHCTPAHTM Cy Ce Pa3unLLV HAKOH HEKOJTMKO caTu. YOP30 HakoH
Tora, oko 13 caTu, BULIe AeMOHCTpaHaTa, oneT 6e3 MKakBor NpPeTXoAHor obaseluTena,
oKynuno ce Ha Tpry KowyT ncnpep 3rpage MapnameHTa, 3axteBajyhiv noHoBHO 6pojare
rnacosa 1 nspaxasajyhv noapLiKy yyecHMUMMa jyTaphmx forahaja Ha mocTy Epxkeber.

Ca3HaBLuK 3a oBe fjorahaje 13 BeCTW, NOAHOCKTESbKA NpefCcTaBKke Npuapy»Kuna ce leMoH-
cTpauurjama oko 19 vacosa. [lo Taga cy, caobpahaj u jaBHM NpeBO3, NOCTanu 036M/bHO
nopemeheHun Ha nogpyyjy KowyTtoor Tpra. lNpouereHn 6poj AeMoHCTpaHaTa KpeTao ce
o[l HEKONMKO CTOTMHA 0 AiBe Unu Tpu xumbage. MNonuyumja je y noyetky nokyluana fja pery-
nuwe caobpahaj anu je Ha Kpajy Mopana a 3aTBOpU oKoslHe ynuue. KoHauHo, cyoueHu ca
HecaBnaviBOM CUTYaLnjoM, pacTepanu cy eMOHCTpaHTe oko 21 caT 6e3 ynoTtpebe cune.
MNopgHocuTebKa NpefcTaBKe je yyecTBOBasa y AeMOHCTpaLunjama cBe JOK noaununja Huje
pacTepana JeMOHCTPaHTe.

Mahapckn meamju cy peTasbHO m3BelTaBanu o pgorahajuma koju cy 6unm Bogeha Bect
y 3eMsbu. Y 3BaHUYHOM caonwTeny, npeacefHuK Penybnuke ocyauo je porahaje npo-
rmacuBLIM 1X HeneranHuM. MoaBykao je ga je y Mahapckoj ctabunHa napnameHTapHa
AeMOKpaTuja y Kojoj ce MoLTyjy JbyAcKa MpaBa W rae Yak U KpUTUYKKM cTaBoBK Tpeba Aa
Ce M3HOCe Ha 3aKOHMT HauuH. [logHoCHTebKa NpeAcTaBKe je Tpaxuna Aa cyf ncnuta
noctynke nonuuuje npef LleHTpanHum okpy>kHUM cyaom y byaumnewTn. OKpyxHu cyq
je opbaumo 3axTeB MOAHOCKTE/bKe MpefcTaBke. YTBPAMO je Aa je By»KHOCT obaBeluTa-
Bakba Nosvumje o MNIaHMpPaHVM OKyM/bakbMMa MpUMeHMBa Ha CBaKy BPCTY AeMOHCTpa-
uuja, ykibyuyjyhu n cnoHtaHe. byayhu ga nogHocutesbka npeactaBke Huje nopekna ga
AeMOHCTpaumje H1cy bune npujaB/beHe NOAULIMjW, OHa HUje Mana apyror nsbopa ocum
na nx pasbwje. LWrtasuwwe, Cyn je yTBpAMO Aa je OYKHOCT a yHanpe ob6aBectv nonuuumjy o
CKYMLWTNHAMa O PXaHNM Y jaBHOCTU CyXKWia 3aliTUTLX jaBHOT MHTepeca 1 Npasa Apyrux,
HavMe cnpevaBatby Hepefa N HeCMeTaHOM KpeTarby caobpahaja. CTora je 3ak/byumno ga cy
Mepe Koje je npepy3ena nonuurja bune y cknagy ca 3akoHOM.
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Cyn je HaBeo ga unaH 11. cTas 2. EBponcke KoHBeHLMje Aaje NpaBo Apr>kaBama Aa,HaMeTHY
3aKOHUTa OrpaHnyera” y Bpluekby NpaBa Ha cnoboay okynbarba. OrpaHmyerba cnobope
MUPHOI OKyrM/bakba Ha jaBHUM MeCTMMa MOTY CIYXXWUTW 3aliTUTU MpaBa APYrvX y Luby
CnpeyaBarba Hepefia U ofprkaBarba caobpahaja.

Cypn noHaBsba Aa 3axTeB 3a NPETXOAHUM 0baBelITaBatbeM 0OUYHO He 3aaUpe Y CyLITUHY
TOr NpaBa. Huje y cynpoTHOCTM ca Ayxom unaHa 11. ako, 360r jaBHOT pefa 1 HaLuMoHaHe
6e36e4HOCTH, BUCOKA CTPaHa YrOBOPHMLA 3aXTeBa Aa OAPKaBatbe cacTaHaka byae npea-
MeT ofobpetrba. MehyTum, y NocebHUM OKOMHOCTMMA, Kafla HeMocpeHM OArOBOP MOXe
6VTV ONpaBhaH, Ha NPUMep Y Be3M ca NONNTUYKUM forahajeM, y 06Ky CMOHTaHe JEMOH-
CTpauuje, pacTepuBatbe AEMOHCTPaHaTa MCK/bYUMBO 360r OACYCTBa 3axTe€BAHOr MpeT-
XofHOr obaBeLTeHa, 63 MKAKBOI HE3aKOHUTOT MOHALAHa Of CTPaHe YUeCHUKa, MOXe
NpeacTaB/baT HeCPasMepHO OrpaHuyerbe cfiobofe MUPHOr OKyrsbatba. BaxHo je 3a
jaBHe BnacTv fa nokaxy oppeheHu cTeneH TonepaHurje NnpemMa MUPHUM OKYrM/babMa,
KaKo cf1ob6o/1a OKyn/batba 3arapaHToBaHa unaHoM 11. KoHBeHLUuje He 6u Tpebano aa byae
NULLIEHA CBAKe CYWITUHE.

Mnak, no muwberby Cyaa, OACYCTBO NpeTXoAHor obaBeluTerba HeKafa Moxe buTty neru-
TMHa OCHOBa 3a pacTepuBatbe romune. MpeTxogHo obaBeluTaBatbe He CIYXKM CaMo
nomMupetby, € jeiHe CTpaHe, NpaBa Ha OKyrM/batbe U1, C Apyre cTpaHe, Npasa N 3aKOHUTKX
nHTepeca (ykibyuyjyhu npaBo KpeTama) Apyrux, Beh 1 cnpeyaBamy Hepefa v 3104MHa.
[a 6 ce ypaBHOTEXMNN OBY CyKOBIbEHU NHTEpecK, yBoherbe NpenvMnHapHUX ynpaBHUX
noctynaka yobuuajeHa je npakca y gp»aBama u4iaHuLama kaga Tpeba fa ce opraHusyjy
jaBHe gemoHcTpauuje. Mo muwbeny Cyaa, TakBM 3aXTEBM HUCY Y CYNPOTHOCTM ca NMPWH-
uunuma cagpxaHum y unay 11. KoHBeHUuMje cBe AOK He NpefcTaB/bajy CKPUBEHY npe-
npeky cnoboan MUPHOT OKyrsbatba 3awWwTrheHy KoHBeHLmjom.

Cyn cTora cmaTtpa [a MpaBoO Ha OAPKaBatbe CMOHTAHVX AEMOHCTpaLvja MOXe Hafja-
uaTy obaBe3y NPeTXOAHOr 0baBeLLTaBakba jaBHOT CKyMa Camo Y MOCEOHUM OKONTHOCTUMA,
HavMe aKo je HermocpeaaH OAroBoOp Ha TPeHyTHW Aorahaj 3arapaHToBaH y BUAY AEMOH-
cTpaumja. KOHKPEeTHO, TaKBO OACTYMakbe 0f OMLTEr NPaBuia Moxe 6Ty OnpasgaHo ako
61 oaNarakbe yUMHWIO Taj OArOBOP 3aCTapesuM.
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2.3.Cnobopaa yapy*mBarba

UYnaH 11. EBponcke KoHBeHUuje - Cno6opaa okyn/batba M yApYKuBama

1. CBaKo vMa nNpaBo Ha c10604y MUPHOT OKYyMsbatba 1 CNo6oAy yapYyKvBaka C ApY-
rMMa, yKibyuyjyhu npaBo ia OCHMBa CYUHAMKAT Y NPUCTYNW MY Pajy 3aliTUTe CBOjMX
MHTepeca.

2. 3a BpLUeHe OBUX NMPaBa He CMejy Ce MOCTaB/baTh HMKAKBa OrPaHNYeHba, OCUM OHKX
Koja Cy mponucaHa 3aKOHOM U HEOMXOAHA Yy AEMOKPATCKOM APYLITBY Y UHTEpecy
HauMoHanHe 6e36egHOCTY UK jaBHe 6e36e4HOCTH, pafy CNpeYaBatba Hepeaa unm
KpUMMHana, 3alTuTe 34paBiba WAV Mopara, Uin paauy 3aliTuTe npasa v cnobopa
apyrux. OBMM ce uYflaHOM He crpeyaBa 3aKOHWUTO OrpaHUYaBakbe BpLUEHA OBUX
npaBa NpunagHULMa Opy»KaHX CHara, nonvumnje Uan p»KaBHe yrnpase.

Opyra cnobopa rapaHToBaHa unaHom 11. jecTe cnobopa yapymBaba, Koja ce Yecto
CTaB/ba Y KOHTEKCT JeMOKpaTuje 1 nnypanmsma y jegHom apywTtey. OBa cnobopa ce
NMPBEHCTBEHO OAHOCU Ha MOMWUTUYKe MapTuje, Koje ynpaso o6e3behyjy nnypanvsam y
LPYLITBY, Ma Y OrpaHmnyerbe Y XOBOM pagy Mopa GUTU YCKO TyMauyeHo 1 camo 13 BEOMA
onpaBfaHux pasnora. EBponcku cyn Harnawaea noTpeby 3a Hafrnefarbem HUXOBUX
bUHAHCKjCKMX aKTUBHOCTM Kako 61 ce 06e36eanna ofroBOPHOCT M TPAHCMAPEHTHOCT Y
pagy, uime ce ctBapa 1 Behe noBepere rpahaHa y AemMoKpaTcke npoLece, a HAPoOUUTo
ako ce naptuja drHaHcupa u3 jagHux poHposa (Cumhuriyet Halk Partisi v. Turkey, ctaB
69).%3 C gpyre cTpaHe, dMHaHCUjCKM Haa30p He Tpeba Aa byae KopuwheH Kao NoMTUYKO
CPefCTBO 3a BpLUeHe KOHTPOJIE Haj MOMTUUKIM NapTujama, 300r Yera je HEONXOAHO Aa
NoCTOjV BUCOK CTaHAAPA NPEeABUI/bMBOCTYN 3aKOHA, @ HAPOUNTO Yy CMUCTY MOCEOHUX 3ax-
TeBa 1 Mmoryhux caHkuuja (Cumhuriyet Halk Partisi v. Turkey, cTas 88).

MebhyTum, BaxHO je nctahu ga ce cnobopa yapyxmBara He Be3yje camo 3a NoNTUYKe
naptuje, Beh 1 3a ygpyKera Koja Cy OCHOBaHa pajy npomouuje KynTypHor Hacneha,
penurvje, eTHUYKOr MaeHTUTeTa ogpeheHux rpyna u cn. (Association Rhino and Others v.
Switzerland, ctaB 61).%* OBa yapy»xema cy ofi dbyHAaMeHTanHor 3Hayaja jep omoryhaBajy
rpahaHuma fja u3pase CBOje CTaBOBE, ja Ce aHraxyjy oko ogpeheHe ngeje n na obesbehyjy
NoAUTUYKY NapTuumMnauujy y aopywtey. OHa cy nocebHO BaXkHa 3a MarbMHE Koje ynpaBo Y3
nomoh yapy»uBara MOry o4yBaTu CBOj MAEHTUTET 1 CauyBaTh CBOja nNpasa (Gorzelik and
Others v. Poland, cta 93). Moce6HO je He[03BO/bEHO 3a0PaHNTI OCHUBaHE UMK Paj opra-

493  Cumhuriyet Halk Partisi v. Turkey, npepctaska 6p. 19920/13, npecyna og 26. 4. 2016.
494 Association Rhino and Others v. Switzerland, npepcTtaBka 6p. 48848/07, npecyna og 11.10.2011.
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Hu3auuje Koja MMa 3a LWb OUyBae 1 pa3Boj Tpaguumje n Kyntype MamunHe, Koja ce He
MO»Ke camo 360r Tora cMaTpaTy 3a yapyKere Koje je npeTha TeputopujanHomM UHTerpu-
TeTy ppxase (Sidiropoulos and Others v. Greece).**

MNMocebaH cTaTyCc MMajy M cMHAMKaTK, Ynja cnobofa npeactaB/ba jefaH Of CYLITUHCKMX
enemMeHaTa 3a oCTBapeHe ApYyLITBEHOr Aunjanora u3mehy pafHurKa 1 nocniofasala, a Tume
1 BaXKHO CPefCTBO 3a MNOCTM3atbe CoLuMjaniHe npaBae 1 xapmoHuje (Sindicatul “Pdstorul cel
Bun”v. Romania, ctaB 130).*° CnHgukaTy 61 3a cBOje AenoBarbe Tpebano fa umajy agekx-
BaTHe NpocTopuje, Kako 6u 6p30 1 edrkacHo obas/banu cBoje 3afatke (Sanchez Navajas
v. Spain (opn.)).*” OBo NpaBo Nofpa3ymeBa NPaBO Ha OCHVBakbe CMHAMKATA U CoboaHO
yunameme y cuHankate 6e3 nputncka, 3abpaHa cnopasyma o T3B. 3aTBOPEHMM pajHama
(closed-shop), npaBo cnHAMKaTa Aa Texun fa ybeam nocnogasLa y OHO WTO UMa fa npea-
CTaBU y IMe CBOjUX YJIaHOBA M MPABO HA KOMEKTMBHO nperoBapatbe (Demir and Baykara
v. Turkey [GC], cT. 145, 154).*% Npr3Haje ce 1 NpaBO Ha WITPajK, Koje MoXe BUTK orpaHu-
UeHO 3a pafHVKe Koju NpY»Kajy OCHOBHe ycnyre CTaHOBHUWTBY. Minak, noTnyHa 3abpaHa
LITPajKa 3a OBE KaTeropuje nvua 3axTeBa off Ap»KaBe CONMAHEe pasriore Aa ornpasga OBy
HeonxoaHocT (Ognevenko v. Russia, 2018, cT. 72-73).4%°

BakHO je mogByhu ga Hehe CBako yapyKere YXMBaTW 3alUTUTY Ha OCHOBY unaHa 11.
EBponcke KOHBEHLMje, a NOCEOHO He OHO Koje Ma 3a b MPOMOLUjY MAEja U BPEJHOCTU
Koje cy cynpoTHe EBponckoj koHBeHUMju. Tako ce oBa cniobofia He OfHOCK Ha YAPYKeHe
Koje npomosuLle Hacube (Hizb ut-Tahrir and Others v. Germany (ogan.), cT. 73-74);>° aHTu-
cemutcke ngeje (W.P. and Others v. Poland);**' nnn ekcTpeMncTuyKe fecHMYapcKe CTaBoBe
(Ayoub and Others v. France) >

Cam TepMiVH , yapYyXMBarbe” nogpasyMeBa JOOPOBOSbHY rpyny Koja ce OKynuia oKo 3ajes-
HUYKOr Uniba.>® OpHOCK Ce Ha NPaBO Ha OCHMBakbe yapy»Kera 1 Ha yuellhe y wemy. Y
nuTamy je Takohe ayTOHOMHM Nojam Koju He 3aBMCK Of Knacudukauuje y yHyTpaLlltbem

495 Sidiropoulos and Others v. Greece, npeactaBka 6p. 57/1997/841/1047, npecypna og 10. 7. 1998.

496 Sindicatul “Pastorul cel Bun”v. Romania [GC], npeacTaBka 6p. 2330/09, npecyaa op 9.7.2013.

497 Sanchez Navajas v. Spain, npepctaBka 6p. 57442/00, opnyka of 21. 6. 2001.

498 Demir and Baykara v. Turkey [GC], npeacTaBka 6p. 34503/97, npecyna op 12. 11.2008.

499 Ognevenko v. Russia, npepacTaBka 6p. 44873/09, npecypa oa 20. 11.2018.

500 Hizb ut-Tahrir and Others v. Germany, npepcTaBka 6p. 31098/08, opnyka op 12.6.2012.

501 W.P.and Others v. Poland, npepctaBka 6p. 42264/98, ognyka o 2. 9. 2004.

502 Ayoub and Others v. France, npefictaBke 6p. 77400/14 v gp., npecyna o 8. 10. 2020.

503 Guide on Article 11 of the European Convention on Human Rights - Freedom of assembly and association, Coun-
cil of Europe, 30 April 2021, p. 24.
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npaey (Chassagnou and Others v. France [GC], ctaB 100).>* Takohe, mopa 6uTh NnprBaTHO-
npaBHOr KapaKTepa, a fila b1 ce yTBpAWUIO fia v jecTe UK HWje, y3umajy ce y 063up cre-
nehn enemeHTV: oa N Cy ra OCHOBANM MojeAuHLM, UK je 3aKOHCKU OCHOBaH, fa Niv je
WHTerpanHu Aeo ApaBHe CTPYKTYpe, fa N1 UMa yrnpaBHa 1 AUCUUNANHCKa oBnalwhema,
OHOCHO MpaBHO-CTBapasnayka osnawherba, Kao U a NN je OCHOBaH Yy LW/bY 3aliTute
Hekor onwTer nHTepeca (Mytilinaios and Kostakis v. Greece, ctaB 35).°°> Ha ocHOBY Tux
Kputepujyma, Hehe ce mohu nogsectn nog unaH 11 EBponcke KOHBeHLMje afBOKaTCKa
komopa (Botav. Romania (oan.), 2004), komopa HoTapa (O.V.R.v. Russia (opn.)),>* npuepeaHa
KOMOpa, YApYXere apxuTeKaTta, yH1ja 34paBCTBEHUX pajHUKa W C/1. Tako HU 06aBe3HO
UNaHCTBO Y HaBeAEHUM yapYXKetMa He NpeficTaB/ba OMeTarbe unaHa 11. EBponcke KoH-
BeHLMje, anv nojeAnHLM He cMejy 6uTmn yckpaheHu ia ocHyjy cBoja npodecroHanHa yapy-
Xetba, unn aa npuctyne Beh nocrojehum.>®” To, oneT, He 3HauW Aa Cy yapY»Kera NprMo-
paHa Aia Np1Mme CBaKo N1Le Koje Xesn ia MOCTaHe YaH.

Cnoboga yapyxuBara Mnopnexe UCTUM GaKynTaTVBHMM OrpaHuMYersrMa Kao U Clo-
6072 oKyrubatba. MocToje pa3nuunTe BPCTE OrpaHUYeHa OBOT MPAaBa, @ jeflHO Of HMX
jecte ogbujarbe pernctpoBama yapyxewa (The United Macedonian Organisation llinden
and Others v. Bulgaria, ctaB 80), NOHOBHa peructpauuja unmn weHo ykuaame (The United
Macedonian Organisation llinden and Others v. Bulgaria (6p. 2), cT. 30, 94). [lo ykngata He
Tpeba aa fohe 360r HecarnacHOCTU ca MPONUCKMA KOjy Ce TUUY YHYTpallber MeHaLMeHTa
opraHv3auuje Uam HeKor NpPaBHOT 3aXTeBa, alu je TO ONpaBAaHO OHAA Kafa YAPYXKere
Hema BuLe GUHAHCMJCKUX cpeacTaBa 3a dyHKUmMoHucame (MIHR Foundation v. Turkey, cT.
41-43),°% yapyxetbe ce 3anaxe 3a aHTUpomcke uaeje (Vona v. Hungary),>* vnu je nose-
3aHO Ca TepOPUCTUYKOM opraHu3aumjom (Herri Batasuna and Batasuna v. Spain).>™°

YnaH 11. cTaB 2. EBponcke koHBeHLUMje Hamehe MOryhHOCT orpaHuuersa cioboge yapy-
XMBatba 3a NpuUnagHUKe nonuvuuje, BOjcke M ApxaBHe cnyxbeHuke. Ha cBe mwux ce
O[HOCY OY>KHOCT NOjaTHOCTV ApXKaBWy jep NOMaXKy Bnan y U3BpluaBaky HeHVX 3afaTaka.
Takohe, Ko ApXKaBHUX CNY>KOEHUKa je BaXKHO OYyBaTU MOSIUTUYKY He3aBUCHOCT (Ahmed

504 Chassagnou and Others v. France [GC], npefctaBke 6p. 25088/94, 28331/95 n 28443/95, npecypna op 29. 4.
1999.

505 Mytilinaios and Kostakis v. Greece, npepcTtaBka 6p. 29389/11, npecyga og 3. 12. 2015.

506 O.V.R.v.Russia (oan.), npeactaBka 6p. 44319/98, ognyka of 3. 4.2001.

507 Guide on Article 11 of the European Convention on Human Rights - Freedom of assembly and association, Coun-
cil of Europe, 30 April 2021, p. 25.

508 MIHR Foundation v. Turkey, npenctaska 6p. 10814/07, npecyna oa 7. 5.2019.

509 Vonav. Hungary, npepctaska 6p. 35943/10, npecyga of 9.7.2013.

510 Herri Batasuna and Batasuna v. Spain, npefctaBke 6p. 25803/04 n 25817/04, npecyga of 6. 11. 2009.
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and Others v. the United Kingdom, cT. 53, 63).°" Minak, 0BO orpaHnyerbe He MOXe YKUHYTH
camy CywWTUHY cnoboae 1 Mopa ofAroBapaTh NpPeKoj APYLUTBEHO] NOTPebu 1 6UTK Heon-
XOLHO y AeMoKpaTckom ApywTBy (Adefdromil v. France, ct. 42-45).5'? 3abpaHa wWTpajKka
M3peyeHa NnofmLMjCKOM CUHAUKATY Cnean NernTUMHU Lb cnpeyaBatba Hepeaa, C 063u-
poM Ha crieuyndulHe ByXHOCTU AoAerbeHe NMOMNLMJCKUM CHarama 1 HeraTMBHKUM noche-
Auuama Koje MoKe 13a3BaTu NPeKnA HeHNX akTUBHOCTH.

I p*aBu je fO3BO/bEHA AOBOJBHO WNPOKa CI060HA NPOoLEHA fa ce perynuwy ogpeheHn
acneKTN aKTMBHOCTY MONMUUMJCKOr CYHAMKATA Y jaBHOM UHTepecy, anu He nuwasajyhu
YHUjy CYLUTUHCKOT cafip»kaja npasa 13 unaHa 11. EBponcke koHBeHUmje (Junta Rectora Del
Ertzainen Nazional Elkartasuna (ER.N.E.) v. Spain, cT. 37-39).>'® Takohe, Cyq je npunxBaTtvo aa
CUHAVKaNHa akTMBHOCT Mopa 6uTy npunaroheHa fa 6u ce y3ena y 063up cneuynduuHa
npupoga mMucuje opyxaHux cHara. Mehytum, TakBa orpaHuuyera He 6u Tpebano ga mx
NLLe oMLWTer NpaBa Ha yapYyXuBakbe Aa bpaHe CBOje 3aHMMatbe 1 HemaTepujasiHe NHTe-
pece (Adefdromil v. France, ctaB 55;°* Matelly v. France, cta 71°'%).

CUMHURIYET HALK PARTISI V. TURKE

npegcraBka 6p. 19920/13, npecyga og 26. anpwnia 2016. roguHe

" Hvrbennuno cTarbe

Ogaj cnyyaj ce 0AHOCKO Ha KOHPUCKaLMjy 3Ha4ajHOr Aefla UMOBMHE OMO3MLNOHE CTPaHKe
y rmaBHOM rpagy Typcke, of cTpaHe YCTaBHOr Cyfa, HAKOH MHCMNeKUMje heHMX pavyHa 3a
nepuog og 2007. go 2009. roguHe. CTpaHKa, nogHOCUNaL, NpeacTaBKe, Xanuna ce ga cy
Hanosu 3a ofy3nMatre MOBUHE NpeAcTaB/banyv 3Ha4YajHO PpuHaHCHjcko onTepeherse 3a
FbeHe NoNUTUYKE aKTUBHOCTU. [TocebHO je yKa3zaHo Ha NponycT BnacTu fa obe3bepe jacaH
1 NpeaBUAbUB 3aKOHCKM OCHOB Koju omoryhaBa, npBo, ogpehuBame yHanpep BpcTe
n3gaTaka Koju Cy cnafanv y oKBup ,He3akoHUTUX n3aataka” v, Apyro, fa npeasunamn okosn-

511 Ahmed and Others v. the United Kingdom, npepctaBska 6p. 22954/93, npecyfa og 2. 10. 1998.

512 Adefdromil v. France, npeactaBka 6p. 32191/09, npecypna oa 2. 10. 2014.

513 Junta Rectora Del Ertzainen Nazional Elkartasuna (ER.N.E.) v. Spain, npepacTtaBka 6p. 45892/09, npecyna of 21.
4.2015.

514 Adefdromil v. France, npefcrtaBka 6p. 32191/09, npecyaa og 2. 10. 2014.

515 Matelly v. France, npepcTtaBka 6p. 10609/10, npecyaa og 2. 10. 2014.
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HOCTU y KojiiMa 61 YCTaBHY Cyf M3[ao YNo30opere, yMeCTo Hajora 3a oay3umMatrbe, Kao
0AroBOP Ha GUHAHCKCKY HEMPaBUHOCT.

Cyn je y3eo y 0631p fa cy npeMeTHe CaHKUMje nmane 3HavajaH yTuuaj Ha akTUBHOCTY
nogHocroua npeactaske. CynpoTHo BnagnHumM Hasoamma, Cya He cmaTtpa nnaheHn n3Hoc
3aHeMapbrBUM. CxoaHO Tome, yTBphyje Aa Cy NpeaMeTHe caHKuuje npefcTaBbase ynim-
Takbe y NONUTUYKE aKTUBHOCTM CTPaHKe NOAHOCKOLA NPeACTaBKe, a TUME U Y HeHY CNo-
604y yopyxurBarba npema unaHy 11. KoHBeHUuje. YnrbeHunua fa feo roguilber npuxoga
CTpaHKe NoAgHOCMHOLA NPeACTaBKe YMHM APXKaBHO pUHaAHCMpare He Merba Hanas Cyda y
Be3U C TUM, jep Npyxarbe GUHaAHCKjCKe NoApLUKe MONUTUYKM CTPaHKamMa He fjaje apa-
Bama cioboply fia ce MelLajy y hU1XoBe MNONMTUYKE U/Unu prHaHCKjcke nocsiose (cTaB 72).

Cyn je y oBom npeameTty yTBpAMO Kpluerbe ynaHa 11. KoHBeHUMje, 3aK/byykoMm fa je
BMCOK CTaHAaps NpefBua/bBOCT NoTpebaH y norneay 3akoHa Koju ypehyjy nHcnekuumjy
dUHaHCKja NONMTUYKUX NapTKja, YCNIOB KOju1 Y CllyYajy mogHoCKoLa NpeacTaBKe Huje 6ro
3apoBosbeH. Cya je NocebHO HaBeo fa 3axTeBakbe of MOMTUYKUX NMapTuja Aa NOANExy
cnyx06eHoj nHcnekumju 360r cBojux GprHaHCKja camo Nno cebu Huje NOKPeHyNo NuTarbe
npema unany 11, jep je cnyxunno uu/beBnma TPaHCMNApPEHTHOCTU M OArOBOPHOCTU, YMMe
ce ocurypaBa noBepeme jaBHoCTU y nonutuyky npouec. Cya je, mehyTrm, Harnacmo faa,
numajyfiiv y Bualy BaxkHy ynory Kojy cy ogurpane nosMTuuke CTpaHKe y AeMOKPaTCKUM
APYLWTBUMA, BUNO KOju NpaBHU MPOMMC Koju 61 MOrao Mmatu 3a nocsefuly omeTame
FbUXOBe Cnobofe yapyKMBarba, Kao LWITO je MHCMeKuMja hUXOBUX pacxoda, mopa npy-
XNUTW pa3yMHe MHAMKaumje Kako 6u ce Te ogpeabe Tymaunne v npumemnusane. pyrum
peunmMa, 3aKOH Mopa MMATW BUCOK HUBO NpeaBua/buBoctu (cT. 89-97). MehyTtum, y cny-
Yajy CTpaHKe noAHOCKOLA NpeacTaBKe, AeIOKPYr NojMa ,He3aKOHUTUX M3daTaka” npemMa
peneBaHTHVMM 3aKOHCKMM ofpenbama Ha CHasu y TO BpeMe, Kao 1 NpuMerbrBe caHKLuje
3a He3aKOHUTe TPOLLIKOBe, 6Unun cy ABOCMUCIeHWN. U cam YcTaBHY cyq je y CBOjUM opJly-
KaMa MoKa3ao HEKOH3WCTEHTHOCT Y Morsiefly 3aXTeBa 3aKOHUTOCTU.

Cyn cmatpa fda y MOAepHUM ApYyLWTBMMA aKTMBHOCTW Koje npeaysrMajy MoAnuThuKe
CTpaHKe y Lu/by NOCTM3atba CBOjUX LnibeBa HY>XHO NpeAcTaB/bajy PacroH of MNoanTnY-
KuX nofyxearta fo npatehunx akTMBHOCTU KoOje Cy MMak HeOMNXOAHe 3a MocCTojatbe Monu-
Tnuke ctpaHke. Cya gasbe npenosHaje noTewkohe y npyxarby CBeOOYyXBaTHUX KpuTe-
pujyMa Kako 61 ce yTBpAMWIIO 3a KOjy 0ff TUX aKTUBHOCTI Ce MOXe CMaTpaTy [a je y cknagy
ca UwbeBMMa MONNTUYKE CTPaHKe M Aa je UCTUHCKM MoBe3aHa ca MapTUjcKUm pajoMm.
Mnak, y3umajyhin y 063mp BaxxHy ynory Kojy nofmMTuyke CTpaHKe UMajy y AeMOKPaTCKIM
APYLITBMMA, CBU NPaBHW NPOMMCK KOjy MOTY MMaTX 3a Noc/eanLly oMeTatbe hUxoBe Co-
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60fe yapYyKrBatba, MONyT UHCMEKLMje hUXOBUX U3aaTaka, Mopajy 61TV NpUNpeM/beHN y
TEPMUHUMA KOju MpY»Kajy pa3yMHe MHAMKauuje Kako he ce Te ogpenbe TymaunT v npu-
MemMBaTh. Y KOHKPETHOM CJlyyajy, HegocCTaTak NPeLV3HOCTA PeieBaHTHUX 3aKOHCKMX
ofpepnaba, 3ajefHO Ca ouMrNegHUM HeycrnexoM YCTaBHOr Cyfa fa YCnocTaBU JOCHefHy
CYLCKY NpaKCy Y TPeHYTKY KaJia je pey o0 HaumHy Ha Koju 61 ce TakBe ogpenbe Tymaunne y
npakcy, yCKpaTuro je nogHocroLy npefctaBke MoryhHOCT perynmcarba CBojuX TPOLIKOBA
y cknagy ¢ Tum (ctas 106).

GRANDE ORIENTE D' ITALIA DI PALAZZO GIUSTINIANI V. ITALY (6p. 2)
npeactaBka 6p. 26740/05, npecyna oa 31. maja 2007. roguHe

" YurbeHnuHo cTame

MNopgHocunay npefcTaBKe je TaanjaHCKo MacOHCKO YAPY»KeHe KOM je NPUAPY»KeHO HeKO-
nrKo noxa. NMoctoju og 1805. roguHe n Npuapy*eHo je YHrBep3anHoj MmacoHepunjn. OCHoB
Xanbe je y permoHanHoM 3akoHy, Koju je ycBojeH 2000. roguHe u Koju yTephyje npasumna
Kojux ce Tpeba npuapaBaTy 3a UMeHOBakba Ha jaBHe OyHKLMje Ha permMoHasHOM HUBOY.

Tako 3aKOH 3axTeBa Of KaHAUAATa 3a HOMMHOBaHE U MMEHOBahe Ha jaBHY QYHKUMjy
Ha permoHanHoOM HMBOY fia Ce M3jacHe Aa NN Cy YNaHOBW HEKOr MAaCOHCKOr UK TajHor
yapy»xema. OacycTBO U3jaBe OCHOBA je 3a ofbujarbe MMEHOBAHA, LUTO je OCMOPEHO Kao
CynpoTHO unaHy 11. EBponcke KoHBeHUuje.

EBponcku cyq je pasmaTpajyhiv oBaj npegmet nctakao fa je seh npecyauo ga ce unad
11. npumetbyje Ha yapy»Kema. LtaBuwe, Cya je npn3Hao fa cnopHa CTBap MOXe JOBeCTU
[0 noBpefe cfobofe yapyxmBaka NoJHOCKOLA NpeAcTaBke rybuUTKOM YiaHoBa U npe-
cTmKa. Tako je Cyn yTBpAMO fa ce y KOHKPETHOM Clyyajy pagu O OMeTaky npasa.

Cyn je npeno3Hao Aa je ub CNOpPHE Mepe 3alTTa HauvoHanHe 6e36eaHOCTY 1 jaBHOT
pefa 1 UCNUTao CMopHY Mepy Y CBET/Y UMTABOr C/lyvaja, Kako bu yTBpAMO Aa nu je cpa-
3MepaH NermTUMMHUM LinbeBuMa. Tpaxkere ogrosapajyhe paBHoTexe He 6u Tpebano fa
pe3ynTrpa obecxpabpuBarem nojeanHaLa of oCTBapuBaka Npaea Ha cloboAHo yapy-
XMBatbe 13 cTpaxa fa he um KaHanaaTypa 6utn onbujeHa. Jogyuwe, 6poj unaHosa, 6uno
CTBapHUX 610 NoTeHUMjanHMX, 61 ce Morao cyounTu ca gunemom nsbopa nsmehy svgap-
cTBa 1 yyelwha Ha KOHKYPCY 3a jaBHY GYHKLMjY, LUITO OMET He 61 MOpasio HYy»KHO 61T 3Ha-
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uajHo y nopehetby ca yKynHuM 6pojem UnaHoBa yapyKera. CxogHO Tome, NpeTpr/beHa
lwTeTa 61 Takohe 6una cmarbeHa.

Cyn je, MehyTum, NPOLIEHIO [1a je NPaBO Ha /10604y yAPYKMBakba Of TaKBOT 3Havaja fa He
61 Morno fa ce nogBprHe HeoapeheHoOM orpaHUYersy, Yak HY Kaga ce paau O KaHauaaty
3a jaBHY OYHKUMjY, YKONIMKO je jeArHM NPecTyn 3aMHTePeCcOBaHOr LA YNaHCTBO y opra-
Hu3auwju. NMopep Tora, 61O je oUMrNeaHo fa je yapyeme AoXMBeNo cnopeaHe edekre
OAJTyKa CBOj/X UnaHoBa. Tako ce 1 OBa Mepa Huje YMHUIA ,HEONXOAHOM Y AEMOKPATCKOM
LPYLUTBY, Te TECT CPa3MepHOCTU HUje 6110 3a0BOJbEH.

Mpema npakcu Cyga, ,MojaMm "ap>KaBHe ynpase' Tpeba TymauuTh YCKo, Y CBETNY OyHK-
uMje Kojy je 3BaHMYHO obaB/bao 3amHTepecoBaHun” (Bupetn Vogt v. Germany, cTaB 67).
Cyn noHaB/ba fia Y OBOM MpefMeTy HUje CMaTpao NoTpebHUM fa YTBPAU NUTake Aa nu
je yuuterb - CTanHuM OpXKaBHU CNyXXOeHUK - 610 Aeo ApkaBHEe yrnpaBe. Y KOHKPETHOM
npeameTy, Ha OCHOBY AOKa3a Koju cy My npefoueHu, Besa nsmehy KaHuenapuja n peru-
OHa HeCyMhIBO je nabaBuja of Be3e Koja je nocTojana usmehy rocnohe Bor, ctanHe yuu-
Te/buLe N eHor nocnofasua (ctas 31). Y osom npeamety, Cya je cmatpao ga je Heno-
TpebHO Aa ucnuTa fa nu je yunterbuua buna gpxaBHu cny06eHVIK jep je oTnywTeHa camo
360r unkbeHuLe Aia je ynopHo ofbujana Aa ce orpajv og Hemauke KomyHucTnuke naptuje,
wTo je Cyn cmaTpao Hecpa3smMepHOM MEPOM.

Cyn je npecyano fa oMeTakbe Y KOHKPETHOM Cllyydajy He Moxe O1TK onpaBaaHo, Te Ja je
Jowsio Ao KpLuerba yiaHa 11. EBponcke KoHBeHUuje.

CROATIAN GOLF FEDERATION v. CROATIA

npegcraBka 6p. 66994/14, npecyna of 17. neuembpa 2020. rognHe

" Hubennuno cTatbe

MogHocmnay npepacTaBke je XpBaTcKu rond caBes, yapy»Kete Koje je Hekaf buno ocHo-
BaHO M PErncTpoBaHO Kao TaKBO Mpema XpBaTCKOM 3akOHy, a MMa ceguwiTe y 3arpeby.
Yopyxeme je ocHoBaHO 1992. rogMHe n yNucaHo je Kao NnpaBHO nuue (caBes yapyra) y
pervcTap yapy»era y XpBaTckoj. buno je To HauMoHanHo cnopTcko yapyxeme (befepa-
uuja) umju cy unaHosm 6munm pasHu rond knybosu y XpBaTtckoj. maBHe akTmBHOCTU Bune
Cy OpraHu130Bare TakMnyetrba y ronidpy Ha HaLMOHATHOM HMBOY, YrpaB/bakbe HaLlMoHar-
H1M rond TMMOBUMa, NpefcTaBbare XpBaTcke y mehyHapogHum rond opraHusauuvjama
1 npomovmja ronda y XpBaTcKoj.
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MpoTuB yapyxera je NOKPeHyT CTeYajHN NOCTyNaK, KOju je Tpajao HeKONMUKO roguHa u
Koju je y jyHy 2010. roguHe 3aTBOpeH. Tako cy onatwhetrba cTeyajHor ynpaBHMKa 1 obopa
nosepunaua ykuHyTa uime je BpaheHa Moh yapy»kery Aa ynpasba CONCTBEHUM NOCHO-
BMMa 1 MMOBMHOM. Takohe je HaBegeHo da 6u o ognyum Tpebano pa 6yae obaseluTeH
opraH HafineXaH 3a peructap yapyxema v aa 6u ognyka tpebano ga byane objaBrbeHa y
Cnyx6eHom rnacHuKy. MehyTum, npe oBe oanyke rpag 3arpeb je LOHeo oanyKy Aa je yapy-
Xerbe npecTasno ca CBOj1M pafoM, a Ha OCHOBY UMbeHMLE fa je CTeYaj jeflaH off OCHOBaA 3a
npecTtaHak yapyxera. MMH1CTapCTBO ynpaBge je oabaunno xanby Ha oBy OfJ1yKy, a Buum
YMpaBHY Cy[ je MOTBPAMO OBY ofnyKy MUHUCTapCTBa. YNoXeHa je xanba 1 Ha oanyKy aa
yapyxere 6yae 6pricaHo 13 perncTpa yapyxema, anu je 1 osa xanba 6una 6esycneLuHa.

Cyn cmaTpa fa je edekat ofnyka goMahuvx BRacTu y ynpaBHUM MocTynuymma 6ro pac-
nywrare 1 6pucare yapyxera us peructpa. Cya npumehyje ga je Taj noctynak pesyntu-
pao MellarbeM y cnobopy yapyKrBatba NofHOCKOLA NpefCcTaBKe 1 Aa je pa3nor 3a To bmo
cTeyvaj. MehyTum, 13 TUX ofnyKa TEWKO je pa3a3HaTy Aa v je popmManHyi OCHOB 3a pac-
nywTare 610 cam CTeyvaj, Kao He3aBUCHM OCHOB 3a yKnAarbe HaBefieH y NofCcTaBy 4 unaH
28 (1) 3aKoHa 0 yapy»er1Ma, UM HaBOAHW NpecTaHaK akTUBHOCTU YAPYKeHa, HaBefeH
y naparpady 2 Uctor ogesbka, Kao nocneanua 6aHkpoTa. OHO WITO je curypHo, mehyTum,
jecte pa cy pomahe ynpaBHe 1 CyAcke BnacTu cMaTpase fa caMa YnkbeHunLa Aa je OTBO-
peH CcTeuajHM NocTynak npeacTaB/ba (4OBObaH) OCHOB 3a pacnyLTakbe yapy»kera noj-
HOCMOLa NpefcTaBKe. Y TOM MNOCTYNKY 3a pacnyluTarbe, yapyKehe NogHoCcHIaLa 3axTesa
W3HENo je CBOje aprymeHTe NPOTMB TOT CTaBa, @ HajBaXHWjy apryMmeHTy Ovnm cy Aa 3akoH
HWje jacaH y norfiefy nocnefrua oteaparba cTeyajHor nocTynka, Aa je yapyere HacTa-
BMJIO Aia 06aB/ba CBOje aKTMBHOCTM TOKOM CTEYajHOr MOCTYMNKA, 1 Aa je Ha Kpajy 13alunio
13 6aHKpoTa (cT. 85-87).

Cyn noHaB/ba [la CBako Mellakbe y cnobopy yapyxusarba Hehe 61T onpaBgaHo npema
onpenbama unaHa 11. KoHBeHUMje, OCUM aKo je,3aKOHOM MPOMNMCaHO", aKo ce creau jefaH
UKW BrLLE NErUTUMHUX LnibeBa yTBPHEeHNX y cTaBy 2. 1 aKo je ,HEONXO4HO Y AeMOKpaT-
CKOM ApyWwTBY” 3a NOCTU3arbe Tor umsba. LWTo ce Tvye 3akoHnMTOCTM Mewama, Cya npBo
npumehyje aa je OHO UMano NpaBHM OCHOB Y floMaheM 3aKOHY, NocebHO y oferbKy 28 (1)
3akoHa o yapyxemuma. [lomahe Bnactu cy ce y CBOjUM OAJlyKama O pacnyLuTamy yapy-
Xetba NoAHOCKOLa NpeAcTaBKe NocebHO ocnamane Ha nofcTas 4 unaHa 28 (1). Cyn pnare
noHaBsba Aia M3pas ,NPOoNMCcaH 3akOHOM" He 3axTeBa CaMO [a OCMOPeHa Mepa UMa Heky
ocHoBy y fomahem 3akoHy, Beh ce oHOCU M Ha KBaNUTET NPeAMETHOr 3aKoHa. 3aKoH
Tpeba ga 6yne [OCTYNaH 3auHTepecoBaHVM NnLMa U GOpMYynncaH ca JOBO/bHOM Mnpe-
umsHowhy ga ce mory npeaBuaeTu erosu ebekTn (cT. 89-91). Yapykere nogHocunaua
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npeacTaBke TBPAWIIO je fia Mellakbe y HheroBy cnobogay yapyKrBatba Huje 6uno npegsu-
AnBO, y3uMajyhin y 063Mp Kako TeKCT pesieBaHTHUX ogpeaada 3akoHa 0 YApPY»KetbumMa Koju
je 6uo ,HejacaH, 30ymyjyhn 1 nole cacTaB/beH’, Tako M HAYMH Ha KOjU je MPUMEHEH 1
NPOTYMayeH Yy KOHKPETHOM CIyuajy, Koju Cyrepuile Aa fomahe BnacTvi HUCY Mane jacHy
CSIMKY O TOMe [1a /v Cy Pa3fio3u 3a pacrnyluTarbe Npekng akTMBHOCTY U GaHKPOT.

LLTo ce Tnye nerntumHor ywba, Cya cmatpa Aa ce y NprHUMny, pacnywtare yapyxKera
Ha ocHoBYy OaHKpOTa unu NpofyXeHe HeakTMBHOCTY MOXKe CMaTpaTyh Kao jeflaH of neru-
TUMHUX UnbeBa yTBpheHrx unaHom 11. ctas 2. KoHBeHLMje, OQHOCHO Aa ce paau o cripe-
yaBakby Hepefa 1 3alWTUTK Npasa u cnobopga apyrux. Yak n kKaga 6u ce morne nojaButu
CyMHbe Y NerMtmmaH Uub OfJlyKe O pacnylutamy YapyXKeha Ha OCHOBY CaMe YMtbeHuLe
[la je oTBOpeH cTeyvajHu nocTtynak, Cyn HaBOAM Aa je pacnyLiTarbe y OBOM Ciyuyajy Takohe
3aCHOBAHO Ha HaBOAHOj HeAKTMBHOCTM NOAHOCKOLA NPeACcTaBKe Koje je MPOoy3pOKOBaHO
tberosum 6aHkpoTtom. Cya cTora cMaTpa Aia ce Ha oaslyke fomahmnx BnacT U NociefmyHo
MeLlabe MOXe rfiefaTh Kao Ha OCTBapuBarbe jefHOr of NerMTUMHIUX LuibeBa (CT. 95-96).

Cyn mopa garbe UCnuTaTé fa Nv je To Melare 6uno ,HEONXOAHO Y AEeMOKPATCKOM
ApywTBY” 3a nocTM3are jeqHor oA TUX Lubesa. MNojam Hy>KHOCTV nogpasymeBa Aa CBako
Mellake y cobofy yapy>KuBaka Mopa OAroBapaTu ,XUTHOj APYLUTBEHOj NOTPedun” 1 fa
Mopa 01TV NPOMOPLIMOHANTHO NErMTYMHOM Liniby KoMe ce Texu. Cya NoHaB/ba Aa je pac-
nyLwTarbe yapy»Keha olTpa 1 nocebHo fJanekocexHa mepa Koja NoBnaym 3HavyajHe nocse-
Zvue, Koje Mory 61Ty onpasiaHe CaMo Y CTPOro OrpaHNUYeHIM OKOSTHOCTMA. [lakre, TakBa
Mepa MOXe ce npefy3eT! Camo Y HAjTeXnM ciydyajeBrmMa. [a 61 3a4oBO/bUAV NPUHLMM
Cpa3sMepHOCTU y CrlyyajeBrMa Koju ce TUUy pacnyLuTama, BNacTy MOpajy nokasaTtu ja He
MocToje ApYry HaUMHU 3a NOCTU3ake UCTUX LibeBa Koju 61 ce Marbe 036USbHO MeLlanu
y cnobopy yapyKuBata. Y oBOM ciiydajy, Bnapa je TBpavna aa je pacnylutatbe yapyxera
nogHocroLa npeacTaBke 61no HeOMNXoAHO, jep 36or 6aHKPOTa BULLE HMje MOFO a BPLUK
ynory unm ucnymasa CBpXy HaumoHanHe cnoptcke depepauuje. Cyn Huje yBepeH fia OBaj
LUWb HUje Morao O6UTK MOCTUTHYT Ofly3MMakbeM CTaTyCa HaLMOHasHe cnopTcke defepa-
uuje, Te cTora Huje yBepeH Aa Taj uub Beh Huje NOCTUTHYT NCK/byYereM yapyxera n3
XpBatckor onumnujckor ofbopa (cT. 97-99).

Cygn parbe npumehyje fa cy gomahe BRacTi MeXaHUYKM MPUMeHWIe penieBaHTHe oapende
3aKoHa O yApyXeruma, jep ce HhUX0B 3aK/byyaK Aa je yapyxere npectano ca akTUBHO-
CTVMa 3aCHMBAO Ha CaMOj YMHEHMLM [ia je Haf HMM OTBOPEH CTeyajHu noctynak. C gpyre
CTpaHe, HaBOAM yApYy»KeHba [1a TO HUje TaYHO HUCY yorLTe y3eTu y 063ump. Tako ce 3aKiby-
Yak ja je yapy»ere NogHocKoLa NpeAcTaBKe NpecTasno ca akTMBHOCTUMA, HUje 3aCHNBaAo
Ha NPUXBaT/b1BOj MPOLIEHN PenieBaHTHYIX YNHEHULIA, @ KAMONU Ha yOe /bMBMM AOKa3MMa.
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Cyq je Ha OCHOBY CBera 3aK/byuMo 1a MeLlatbe y ciobofly yapY»KMBatba NogHOCKoLUa Npea-
CTaBKe Huje 6110 ONPaBAAHO Y Aa je AOLWO A0 KpLierba YnaHa 11. EBponcke KoHBeHUyje.

3. Megujcka npaBa

3.1. Cnobopa n3paxasatba

Ynax 10. EBponcke KoHBeHUuje - Cno6opa nspaxasama

1. CBaKo 1Ma npaBo Ha cnoboay n3pakasarba. OBO NPaBo yK/byuyje cnoboay nocepo-
Batba COMCTBEHOT MULLIbEHbA, MPUMatba U CaonLTaBaka MHbGOpMaLuja 1 raeja 6e3
MeLuatba jaBHe BnacTu 1 6e3 063rpa Ha rpaHuue. OBaj ufiaH He cnpeyvaBa Ap»ase
[ 3axTeBajy [O3BOJE 3a paj TENEBU3UjCKUX, PaanNo 1 BOCKOMCKKX npegy3seha.

2. MNowTo kopuwhere oBux cioboga Mossiaum 3a co6oM AY*KHOCTU 1 OATOBOPHO-
CTW, OHO Ce MOXe MOABPrHyTM GOPMANHOCTMMA, YCIOBMMA, OrpaHnyebuma unm
Ka3Hama MpomnucaHyiM 3aKOHOM 1 HEOMXOAHVUM Yy AEMOKPATCKOM APYLUTBY Y MHTe-
pecy HauuoHanHe 6e36e4HOCTU, TEPUTOPUMjANHOT UHTErpUTETa UK jaBHe Ge3bea-
HOCTW, paau CrpeyaBakba Hepena Uiy KpUMHana, 3aluTuTe 3gpassba Ui Mopana,
3aLWTuUTe yriena Uav npaea ApYyrux, CnpeyaBakba OTKprBakba obaBellTera Jobuje-
HVX Y MOBEpPEkbY, MW Pafi OUyBatba ayTOPUTETA Y HEMPUCTPACHOCTY CYACTBa.

1. lomawaj cnobope n3pakaBarba

Cno6opa v3pakaBarba rapaHToBaHa je unaHom 10. EBponcke KoHBeHUWje 1 NpeacTaB/ba
jeoHy on dyHAAMEHTaNHUX BPEAHOCTM CBAKOT APYLUTBA jep JOMPUHOCK ToNepaHuuju,
[EeMOKPATUj1U 1 LUMPOKOFPYAOCTU, Te MpeAcTaB/ba jefaH of YCJioBa pa3Boja ApYyLITBA
(Handyside v. the United Kingdom, ctaB 49).>'¢

OBa ciobopa Ma TPy KOMMOHEHTE:
1) NnpaBo fja ce UMa MULLJbEHE;
2) npaBo Aa ce gene nHdopmauuje;

3) npaBo aa ce fobujy nupopmauumje.

516 Handyside v. the United Kingdom, npefictaBka 6p. 87/18 87/18, npecypa o 7. 12. 1976.
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Kapa ce roBopu o gomaluajy cnobofe m3paxabara, BEOMa je BaXKHO Harnacutu aa ce
FUME LWKnpe He camo MHbOPMaLmje U naeje Koje Cy NOBOSbHO MPUMIbEHE Y APYLUTBY MW
ce cmaTpajy 6e3onacHMM, OAHOCHO M3a3MBajy paBHoOAYyWHOCT, Beh 1 oHe Koje ,Bpehajy,
LIOKMPajy Uiv y3HEMMPaBajy fprKaBy Unu 6uno Koju feo cTaHoBHUWTBA" (Handyside v. the
United Kingdom, cTaB 49).

YnaHom 10. EBpornicke KOHBeHUWje WTUTe ce Pa3nnuumTyi o6NMLmM n3parkaBatba, Kao LUTO
CY YCMEHO 1 MNCaHO n3paxkaBake, ¢poTorpaduja, ornac-pexknammpare, HoOBMHe, KibUre,
namdneTy, NoCTepu, cagpXaju Ha UHTEPHETY, YMETHOCT, nepdopmMaHC, KomepLmjanHu
cagpaju. 3Hauaj WTamne je nocebHO Mpeno3Har, jep ce cMaTpa Aa ,c/1o6oga wramne
npy»<a jaBHOCTW jeIHO Of HajborbMNX CpeAcTaBa 3a OTKPMBakbe U GopMUpare MULLTbEHA
0 npaejama v CTaBOBMMa CBOjUX MONUTUYKUX NnAepa. HapounTo gaje nonntuyapmma npu-
NUKY Aia Pa3MUCTIE U [ajy KOMEHTape Ha 3abpMHYTOCT jaBHOT MHbea; cTora omoryhasa
CBUMaA [ia yuecTByjy y cnobofHOj NONUTUYKOj pacrpaBy, KOja je Y camoj CpXKK KoHLenTa
nemoKpatckor gpywTea” (Castells v. Spain).>"”

I pxaBe nMajy obaBe3y fla ce y3fpXe of MeLlarba Y cnobopy nspakaBakba, anu UCTo Tako
UMajy 1 NO3UTUBHe obaBe3e, O4HOCHO Aia YCTAaHOBE AENIOTBOPHE MEXaHU3Me 3a 3alTUTy
ayTopa 1 HOBUHapa Kako 61 cTBOpuIie MOBObHO OKpY»Kehe 3a yyellhe y jaBHOj febaTty,
Za 6y omoryhune cnobogHo usHolewe rnaeja u ipopmauurja 6e3 ctpaxa (Dink v. Turkey,
ctaB 137).5'® OBa no3nTtBHa obaBe3a nofpasymeBa M cTBapare oaroBapajyher 3ako-
HOAABHOr 1 aAMVHUCTPATVBHOI OKBUPA KOjUM Ce rapaHTyje LenoTBOPHU Miypanu3am
(Centro Europa 7 S.r.l. and Di Stefano v. Italy [GC], ctaB 134).°" Tako 1 peXxum nuueHuu-
patba Koju [O3BO/baBa jaBHOM EMUTEPY MOHOMOJS Haf, PacrofioXnBUM GpeKBeHLjama He
MOe 61TV onpaBAaH, OCKMM aKo Ce He JOKaXe [1a 33 UCTVM NOCToju ApYLUTBEHa noTpeba
(Manole and Others v. Moldova, ctaB 98°%° u Informationsverein Lentia and Others v. Austria,
cTaB 39°?"),

Cnobopa uspaxaBaha je NpaBo Koje Huije anconyTHO, OQHOCHO MOAJIOXKHO je GpaKynTaTus-
HMM OrpaHnyerbMa, TO 3Haum a Kofj CBaKor orpaHunyerba Mopa nocTojat nprMeHa Tpo-
AenHor Tecta: 1) orpaHnyerbe Mopa 6UT1 NPOMMCaHO 3aKOHOM, Y CKNlagy ca 3aKOHOM; 2)
Mopa 6UTV HEOMXOAHO Y AEMOKPATCKOM APYLUTBY; M 3) pafu 3aluTUTe HEKOT IerMTUMHOT

517 Castells v. Spain, npeactaBka 6p. 11798/85, npecyna oa 23. 4. 1992.

518 Dink v. Turkey, npenctaBke 6p. 2668/07 n gp., npecyaa og 14.9.2010.

519 Centro Europa 7 S.r.l. and Di Stefano v. Italy [GC], npeacTaBka 6p. 38433/09, npecyna of 7. 6.2012.
520 Manole and Others v. Moldova, npepctaBka 6p. 13936/02, npecyna og 17. 9. 2009.

521 Informationsverein Lentia and Others v. Austria, npeacTaBka 6p. 13914/88, npecypna op 24.11. 1993.
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LW/ba: HTEpeca HauroHanHe 6e36eHOCTY, HTEpeca jaBHe 6e30eAHOCTY, 3alWTHTe Tepu-
TOpWjanHor MHTErpuTeTa, CNpeyYaBakra Hepeda Uin KpYMrHana, pagv 3alltuTe 3pasrba
nnu Mopana, pagn 3awTuTe yrineaa Wiy npasa ApPYrux, pagn crpevasarba OTKPrBatba
nHbopmaLmja Lo6WjeHNX Y NOBEPEHY, UV PafM OUyBaka ayTopuTeTa U HENPUCTPACHO-
cTn cypoBa. Cyg je BMLLE NyTa Harnacuo aa,[cITpUKTHO TyMauetrbe 3Hauu fia HujeaaH apyru
KpUTEPWjyM OCMM OHVX HaBELEHWX Y Camoj oapenbu o nsysehrma He moxe fia 6yzie ocHOB
3a 6UNoO Koje orpaHnyere, a TM KpUTEPUjyMM MOPajy Ce Mak CXBaTUTW Ha HauWH Ja ce
tbmxoBe dopmynaLmje He NPOLINPYjy U3BaH YyobuUajeHOr 3Hauera peun Koje nx unHe. Y
cnyyajy ogpepaba o nsysehuma ... NPUHLMUN CTPUKTHOT TyMayera Hannasmn Ha ogpeheHe
noTewwkohe 360r LUMPOKOT 3HaueHa came oapende. OBMM ce, Nak, HAAIEXHUM OpraH/Ma
nponucyje H13 jacHo fedurHucaHnx obasesa” (The Sunday Times v. the United Kingdom (6p.
1), cTaB 59).52

Takohe je BaXXHO HarnacuTy fa ce MpaBy pasfvka namehy umkbeHuUa U BpegHOCHOr
cyma. Haume, noctojarbe UnkbeHrLa ce MoXe [oKasaTy, anu ce UCTUHUTOCT BPeAHOCHNX
CynoBa He MoXe fokasaTtu (Lingens v. Austria).>?® Tako, HUjedHO nuue He Tpeba aa ofro-
Bapa 360r mM3pakaBatba BPEAHOCHOT CyAa, anu Ce Yak M KOA hbMX TpaXu MnocTojare
[IOBOJBbHOT UMHEHMYHOT OCHOBA, jep he y cynpoTHoMm cya 6uTn npetepaH (Pedersen and
Baadsgaard v. Denmark).>** Ha npvmep, noctojahe AOBO/bHO UMHEHNUYHOT OCHOBA Kaja
je onwTe no3HaTa UMkbEHMLA Aa HEKM MonuTUYap nma ,damncTmuky npownoct” (Feldek
v. Slovakia).>* C ppyre cTpaHe, 0Baj eflemeHT Hehe 61TK 3a[10BO/bEH aKo ce 13jaBu fa cy
cyavje reHepasiHO TpeTMpase onTyeHe Kao KpusLe (Prager and Oberschlick v. Austria).>*

2. OrpaHuyetba cnobope nspakaBarba

Cyn npBo nonasu of Tora Aa nn Ma Mellaka y cnobofy uspa)kaBaka, a To noppasy-
MeBa Aa je gowno ao ocyhyjyhe npecyge y KpMBMYHOM NOCTYNKY (HOBYaHa Un 3aTBOpP-
cKa), fo 3abpaHe nybnukoBamwa M pacTyparba nybnukauuje, KoHduckoBama nybnmnka-
uuje, onbujarba M3aBarba JO3BOJIE 33 EMUTOBaHe Mporpama WUnv cagpaja, 3abpaHe
6aB/betba HOBMHAPCKOM NPodpecnjom, n3pruatba AUCUUMIIMHCKE Ka3He 1 1. Kao Hajonac-
HMje Mellakbe Npeno3HaTa je LeH3ypa, jep 3aycTaB/ba NpeHoLlene naeja u nHdopmaumja
OHUMa Koju xene aa ux npume (RTBF v. Belgium).>?” Kako je To EBponcku cyn Harnacumo,

522 The Sunday Times v. the United Kingdom (6p. 1), npeacTtaBka 6p. 6538/74, npecyfa o 29. 4. 1979.
523 Lingens v. Austria, npeactaBka 6p. 12/1984/84/131, npecypa og 8. 6. 1986.

524 Pedersen and Baadsgaard v. Denmark, npepctaBka 6p. 49017/99, npecyna oa 19. 6. 2003.

525 Feldek v. Slovakia, npepctaBka 6p. 29032/95, npecyna og 12.7.2001.

526 Prager and Oberschlick v. Austria, npepctaBka 6p. 11662/85, npecyaa of 26. 4. 1995.

527 RTBF v. Belgium, npepctaBka 6p.50084/06, npecypna of 29. 3.2011.
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ynaH 10. EBponcke KoHBeHLMje He 3abpatbyje y NOTNYHOCTM OrpaHnyersa npe objasrbu-
Bama. C ipyre cTpaHe, ONacHOCTM Koje Cy cafpaHe y TUM NPeTXOAHUM OrpaHmyerbuma
TaKBe Cy Npupofe Aa je 3a blxX NOTPebHO Hajonpe3Huje AeTarbHO aHanusnparse Cyaa. To
je nocebHo cnyyaj Kaga je pey o WTamnu jep Cy BECTU HELUTO LUTO NpeAcTaB/ba KBap/bUBY
po0by 1 0fNOXNTU KUXOBO 06jaBIbMBarbE, MaKap 1 3a KpaTak Nepriof, MoXe fja M ofly3me
CBY BPeHOCT 1 3aHUMIbUBOCT. (The Sunday Times v. the United Kingdom (6p. 2), ctaB 51).5%
Tako ce npeTxofHa orpaHuyera mory nspehu camo: 1) Ha ogpeheHo Bpeme; 2) HaKOH
[leTaJbHe aHanu3e u o0bpasnoXkena; 1 3) Ha OCHOBY jaCHUX Y NpeaBUAbBUBUX JoMmahux
nponuca.

3akoHMTOCT hie Kao NPBY eNeMeHT U3 TPOAENHOr TeCTa YecTo 6UTK 3a0BosbeH. MehyTum,
1Ma criyyajeBay Kojuma je EBponckm cys npoHallao KpLiere ynpaBo OBOr efleMeHTa. Tako
je Cyn y Gaweda v. Poland yTBpamno noBpeay Hayena 3akoHUTOCTU jep cy gomahu cynosu
onbunu fa pernctpyjy Ase nybnunkaumje nogHocKoLa NpeAacTaBke Ha OCHOBY Tora LWTo 6u
FbMXOBU HACcNoBU 6unu,y cykoOby ca ctBapHowwhy” Hacnosu cy 6unu,Coumjantum n nonu-
TUYKU MECEYHUK — eBPOMCKa MopasiHa TpmbrHa” n,Hemauka — xurbagyroguilbin Henpuja-
Tesb Morbceke”. [lomahu 3aKOH je TpaXkno Ja HacloB Yaconmca CagpKu UCTUHNUTY UH$op-
MaLujy, anun oBaj 3axTeB HUWje NpUKNajaH ca cTaHoBMLILTa cnobope wramne. [NpBo, HacnoB
yaconuca Huje nsjaBa cama no cebw, jep my je dyHKUMja y 6UTK Ja naeHTUdUKyje npea-
METHM Yaconuc Ha TPXKMLWTY LITamne 3a CBOje CTBapHe M noTeHuunjanHe yntaoue. [ipyro,
TakBO Tymauehe 3axTeBano Ou 3aKOHCKY oapepnby koja 6u jacHO gaBana cyfoBMMa 3a
npaBo Aa Tako ypaje. YKpaTKo, TyMayere Koje Cy Aanv CyfoBM NpefcTaB/ba HOBe KpuTe-
pujyme Koju ce HACY MOV NpefBrAeTY fja ce NPYMeHe Ha OCHOBY TEKCTa, Y CMTyalrjama
Y KojuMa ce MoXKe ofbUTUN permctpoBarbe HacnoBa. Cya je Harnacuo fa ce y peneBaHT-
HOM 3aKOHY MOPajy jaCHO Ha3HauUNTU OKONTHOCTM Kafa Cy TakBa OrpaHuyerba JonyLTeHa,
TUM Npe, Kafia Cy nocseauLe orpaHnyemna, Kao LWTo je 61o cilyyaj y OBOM NpefMeTy, fia ce
y NOTRNyHOCTN 6roKupa ob6jaBrbuBame Yaconuca. Pasnor 3a 1o je noTeHuwmjanHa npetha
KOjy TakBa OrpaHunyersa, Koja ce n3puuy yHanpes, CBOjoM NpMpoLOM YrpoxKaBajy crioboay
n3pakaBakba 3ajeMueHy unaHom 10 EBponcke koHBeHUMje (cTaB 40).

MNocToje pa3nuunTn NernTUMHM LUsbeBn 360r Kojux je moryhe orpaHnunt cnobogy nspa-
aBatba. Kao npymep orpaHnyerba HaumoHanHe 6e36eHOCTM MOXKe NMOCAYXNUTY NpeameT
Observer and Guardian v. the United Kingdom.>** Tlo3HaTe 6prTaHCKe HOBUHe cy 1986. Haja-
Bune aa he objaBuTy oanomke 13 Krure JloBal Ha WwnujyHe, aytopa MNutepa Pajta, neH3u-
OHUCAHOr 06aBELUTAJHOT areHTa. Y Bpeme HajaBe, Kibira joll YBeK Huje 6una objaBrbeHa,

528 The Sunday Times v. the United Kingdom (6p. 2), npefctaBka 6p. 50/1990/241/312, npecyga of 26. 11.1991.
529 Observer and Guardian v. the United Kingdom, npepctaBka 6p. 13585/88, npecyna o 26.11.1991.
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a cagpkana je v npukas HaBOAHWX HE3aKOHUTUX aKTMBHOCTU GBpuTaHcKe obaBellTajHe
cnyx0be 1 eHnx areHaTa. BpxoBHM TyXKmnay je Tpaxxno of, CyfoBa Aa 1U3fajy cTanHy cyq-
CKy 3abpaHy NpoTMB HOBKHa Kako 61 ce cnpeunno aa objaBrbyjy OAIOMKe 13 Krbure. Y jyny
1986. roaviHe, CynoBU Cy N3PeKV NPUBPEMEHY 3abpaHy KOjoM ce cripeyaBa objaB/bUBatbe
TOKOM Tpajarba CyZICKOTr MOCTYMNKa NOBOAOM CTajnHe 3abpaHe. Y jyny 1987. roanHe, Kiura
je wramnana y CA[l, a npumepLm Kibure mornm cy ce Hahu n'y Bennkoj bputanumju. Ynpkoc
TOMe, MPUBPEMEHe CyACKe 3abpaHe NPOTUB HOBMHA OCTane Cy Ha CHa3m Jo okTobpa 1988.
roguHe, Kaga je lom nopzoBa of6uo fa n3ga ctanHy 3abpaHy Kojy je Tpaxuno BpxoBHU
Ty>Kunau. Mi3gaBaum HOBYHa Cy ce Xanuam NpoTuB NprBpemeHnx 3abpaHa objaBbrBama
oAnomaka u3 Kmure. Bnaga je ncrakna ga 6w, ga cy nHpopmauuje 6une nosepsburse, 6pu-
TaHCKa obaBeluTajHa cny»k0a, keHW areHTU 1 Tpeha Nrua NpeTprnenu orpoMHy WTeTy A0
Koje 61 oo ycnen oTKpuBarba areHaTa; O4HOCK Ca CaBe3HMYKMM 3eM/baMa, OpraHu3a-
unjama v gpyruma 6unm 61 HapyLLeHu; 1 CBM OHW 61 NpecTanu Aa Bepyjy 6putaHCcKoj oba-
BeLUTajHOj cny6u. Takohe je nocTojao pusmK fa 6v ocTany Tafalltby UK GUBLLM areHTU
NOCTYNWAN NCTO Kao 1 NogHocunal, npeacTaske. EBponcku cya je yTBpamno fa cy npuspe-
MeHe 3abpaHe 6ue onpaBaaHe npe o6jaB/brBatba KbUre, any He U HaKOH Tora. HakoH
ITO je Kroura objaBrbeHa y CAJl, nHdopmaLuje cy nsrybune cBoj NnoBepsbrBr KapakTep,
Te CaMUM TVM BULLE HUje NOCTOjao HY UHTEPeC 3a OUyBakbeM NOBepP/bUBOCTM UHOPMa-
uvja. M3 oBor 1 ocTanux cyyajeBa Koju ce TUJy HauroHanHe 6e36egHOCTN Npor3nasm aa
jenHoM Kaga ce Habe y jaBHOCTU, nHbOPMaLMja He MoXKe 6UTK 3abparbeHa, HUTK MOBY-
yeHa. [ipkaBe He Mory fa ieprHMLLY Kao NOBepPIbMBE WNPOK KpyT nHbopmauuja, Beh oHe
Mopajy buTn cneymduuHe n ycko geduHncaHe. MNosepbreu cratyc nHGopmaumja Mmopa
6UTN BPEMEHCKUN OrpaHNYeH, a HbIXOB CTaTyC ce MOpa NMOBPEMeHO NpencnuTuBaT. Yeek
Tpeba y3eTu y 063up nHTepec jaBHOCTM fa byae yno3Hata ca HeKOM nHbOpPMaLmjom, Kao
1 npupogy nHdopmauuje (fa nu je HeTauHa U CEH3aLNOHANNCTMYKA).

Kon TepuTopujanHor uHTerputeta, unyctpatusaH je npumep Sirek and Ozdemir v.
Turkey.>** OBge cy pomahu cynoBm oCcyannm NogHOCUOLE NMPeACcTaBKe Ha Mo LWEeCT Meceuu
3aTBOpa M HOBYaHYy KasHy, a NMo onTyxO0u da Cy WMpuam cenapaTucTMuky nponaraHay.
Y3 T0, 3annereHa cy ¥ WTamMnaHa usgama. lNogHocroumn npeactaBke ob6jaBunu cy fBa
WHTepPBjya ca BUCOKO-PaHTMPaHNM GYHKLIMOHEPOM jefHe NONUTMYKe NapTuje, Koju je ocy-
OVO MONUTUKY TYPCKMX BIACTU Ha jyrOMCTOKY 3eM/be 1 3a KOjy je pekao Aa MMa 3a uub
[a npotepa Kypae ca mwurxoBe Teputopuje 1 cnomu buxos otrnop. TBpavo je n ga he ce
paT y MMe KypAcCKOr Hapoda HacTaBuTU ,CBe JO nocneatber mehy Hama" MogHocroum
npegfcTaBke 06jaBuAN Cy 1 3ajeHWNYKY K3jaBy YeTMPU OpraHn3aLmje Koje Cy nierasHe no
TYPCKOM 3aKOHY, a Koje 3aroBapajy npv3HaBatbe npaBa KypACKOr HapoAa Ha camoorpe-

530 Stirek and Ozdemir v. Turkey [GC], npepcTaeke 6p. 23927/94 n 24277/94, npecyna on 8. 7. 1999.
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ferbetbe 1 nossayere Typcke Bojcke 13 KypancraHa. EBponcku cy je ncrtakao aa cy rpa-
HuLle JO3BOSbEHE KPUTKMKE LIMpPe Kafa je y NuTakby Bnagda. YimbeHnua fa je nHtepsjye gao
jenaH op Bogehux npunagHvka 3abparbeHe opraHu3aumje 1 fa cy OHV cagprkanu owTpy
KPUTKKY 3BaHUYHE Ap>KaBHE MOMNTUKE U CaomluTaBaauv jeqHOCTpaHo Brhere cutyaumje
1 OJrOBOPHOCTU 3a HEMMPe Ha jyroucToky Typcke, He MoXe cama no cebu Aa onpasaa
Mellarbe y cnobopy n3pakaBarba nogHocunaua npeacrtaBke. flomahe Bnacty cy npony-
CTUne [a y OBO/bHOj Mepu y3My y 0631p NpaBo jaBHOCTM fAa byAe nHPopmMmcaHa o Apyra-
yvjem yriy rnefiaka Ha cUTyauujy y jyromctouHoj Typckoj, 6e3 0631pa Ha TO KOMMKO je 3a
WX Taj Yrao rnefjarba HenpujaTtaH.

Kapa ce pagu o 3awTuTy npaBa ApYrux nuua, unyctpaTvBaH je npeamet Bodroziv v.
Serbia.>*'Y oBom npeameTy HOBMHAp je ocyheH 360r yBpepie 1 kneseTe J. . npef onwTWH-
CKNM CYAOM Y 3peraHrHYy Ha HOBYaHY KasHy, Kojy je notBpano OKpyXHU cyd 1 3pema-
HuHy. OcyheH je 360r objaBrbrBatba TEKCTa Mo HacIoBOM ,Pey nma dawmcra”y kom je J.
M. Ha3Bao dawwmcTom 1 namoTom (obenexje KPMBUYHOT ena yBpeae) 1 ofburo aa ce ca
VM MUPU jep je,MprnagHrk GawmcTnykor nokpeta y Cpbujn” (KprBUYHO JENO KNeBeTe).
EBponcku cyp je NOHOBMO HeKe BaxHe CTaHAAPAE CafpXaHe y Apyrum npecyaama. Havnme,
OBa M3jaBa Ce MOXe cmaTpaTn BPpeAHOCHUM CY[JOM, a HUje NpeTepaHa jep je 3acHoBaHa Ha
N3BECHOj YnHbeHNYHOj ocHOoBM. OBa peakuuja je n3a3BaHa KOHTPOBEP3HUM r3jaBama J. 1.
y Be31 Ca UCTOPMjaTOM HaLMOHaNHMX MamwnHa y BojsoanHu n Hasmearwbem Mahapa Kosno-
HUCTUMa 1 HernparemM NocTojarba XpBata. Takohe, pagu ce o nojeauHLy Koju 6u Tpebano
[a uma Behu cTeneH TonepaHuyje jep je jaBHa MMYHOCT (MCToprYap, LOO6PO No3HaTa my-
HocT, 06aB/bao je 1 jaBHy PyHKUMjy — anpekTop Apxnea Cpbuje). Tako je y oBom npeameTy
Jowsio go nospepfe unaHa 10. EBponcke KoHBeHUWje.

Bprno je BaxHO 3alITUTK ayTOPUTET CYAOBAa, anun OH Huje anconyTaH. Tako ce y De Haes
and Gijsels v. Belgium,>*? EBponckn cyn 6aBro oWwTprM KpUTMKama U3peyeHnm y HOBUH-
CKOM UnaHKy 06jaB/beHOM HaKOH [OHOLleHa MpPaBHOCHaXHe npecyfe AnenauvoHor
cyna, jep cy y 6pakopa3BofHOj NapHMLM ManoneTHa feua nosepeHa ouy, benrnjckom
jaBHOM 6enexHuKy Ha CTapaTesbCTBO, MaKo Cy Mpe MoKpeTama NapHuLe Majka v HeHu
poavTesbn NOAHeNN KPUBMYHY MpurjaBy NPOTMB OLa Y KOjoj Cy ra ONTYXXWAK 3a UHLECT U1
3n10CcTaB/bake. EBponcky cya je yTBpAMo Aa Ccy HOBUMHCKM YnaHUmM 6unm nspasuTo Kpu-
TUYHK, anu je To 61No cpa3mepHO 036MIBHOM CafipKajy KOj! je y tbMa HaBefeH 1 3Hauajy
nMTarba Kojuma cy ce HoBrMHapu 6asunu.

531 Bodroziv v. Serbia, npefictaBka 6p. 32550/05, npecypaa og 10. 12. 2009.
532 De Haes and Gijsels v. Belgium, npepcTtaBka 6p. 7/1996/626/809, npecypa of 24. 2. 1997.
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3. Cnoboga nspakaBarba Ha HTEPHETY

EBponckn cyq je npuxeBaTno 1 NCTaKao 3HaYaj MHTEPHETa Yy caBpeMeHOM ApYLUTBY. VIHTep-
HeT, 3axBasbyjyhin CBOjoj NPUCTYNAaYHOCTY 1 KanaumTeTy 3a YyBakbe 1 NPeHOoLLEHE OrPOM-
HUX KOnMuuMHa nHdopmaLja, MOCTao je jeHo of rmaBHUX cpeAcTaBa noMmohy Kor noje-
OVHUM OCTBapyjy CBoje MpaBo Ha cnobopy u3paxaBamwa K nHbopmucamwa (Jezior v.
Poland).>** BebcajToBu 3HavajHO yHanpehyjy nprcTyn jaBHOCT nHdopMaLlmnjaMma Koje ce
TUYy aKTyenHux gorahaja n reHepanHo onakiwaeajy npeHoc nHdopmaumja. inak, nspaxa-
Barbe Ha MHTePHeTY 3axTeBa OpPMK/bMBO GanaHcpame ca 3alTUTOM NpaBa Ha NPUBaTHU
XMBOT. Ko yTBphrBatba 0AroBOPHOCTM 3a KNEeBETHUYKE 1 yBpeA/blBe KOMEHTape, ene-
MEHTU Koju ce y3rmajy y 063mp cy ciegehu:

1. KOHTEKCT y KOM Cy OHNajH KoMeHTapu 6unu objaBrbeHU 1 HUXOB capaj (fa nu ce
KOPUCHMLM MOPajy PerucTpoBaTt Uu Cy aHOHVIMHU 1 KOjY je Meawnj y MTakby);

2. Mepe Koje je Meanj Koju X je 06jaBMO YCBOjMO Kako 61 CNPeYro Unm yKIoHo Kie-
BETHNYKE KOMEHTape, Ha OCHOBY KOjVX Ce NpoLieryje Hherosa OAroBOPHOCT;

[a nn paguje Tpeba cMaTpaTy OArOBOPHUM ayTOPa KOMEHTapa Unm nocpeaHnKa; n

4. Tocnepuue cynckux Hapenow meaujy Koju nx je objasuo.

Ha ocHoBy rope HaBegeHux Kputepujyma, EBponckn cyg je ytBpamno ga je onpasgaHo
HapeauTU MHTEPHET nopTany Aa nnaTu WTeTy 360r yBpea/bMBMX aHOHUMHUX KOMEHTapa
Koju Cy 06jaB/beHM Ha CajTy, @ KOju Cy OGN TONMKO EKCTPEMHMU [la e MOry CMaTpaTtu roBo-
POM MpP>KH€ 1 MOACTMLalbeM Ha Hacusbe (Delfi AS v. Estonia [GC]).>** Ako KOMeHTapu HeMajy
TakaB KapaKTep, oHZja Hehe NOoCTojaTh O4roBOPHOCT NopTasa 3a HUXoBO 0bjaB/brBatbe,
YKONMKO MOCTOje 1 Apyre Mepe npefoCcTPOXKHOCTU (PerncTpoBarbe KOPUCHMKA, MeXa-
HU3MU 3a YKNakbare CNOPHUX KoMeHTapa u cn.) (Magyar Tartalomszolgdltatdk Egyesiilete
and Index.hu Zrt v. Hungary, ctas 91).

Cyn cmatpa fa 6nokuparbe NpucTyrna MHTEPHETY MOXe JOBEeCTU [0 Kpluera unaHa 10.
EBponcke koHBeHuwuje (Ahmet Yildinm v. Turkey, ctaB 67),%° noce6Ho nmajyhu y Buay aa
je cBe Beha KonnumHa MHbopmaLmja 4OCTYNHa caMo Ha UHTepHeTy (Kalda v. Estonia).>¢
OBo he HapouunTo 6UTK CNyyaj ca NOTNYHMM 6OKUPabeM CTPAHNLE, TAE Ce He NpaBy pas-

533 Jezior v. Poland, npepctaska 6p. 31955/11, npecyaa og 4. 6. 2020.

534 Delfi AS v. Estonia [GC], npefcTtaBka 6p. 64569/09, npecyaa op 16. 6. 2015.
535 Ahmet Yildirim v. Turkey, npenctaBka 6p. 3111/10, npecyaa oa 23. 6. 2009.
536 Kaldav. Estonia, npepcTtaBka 6p.17429/10, npecyga op 19. 1. 2016.
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nuKa namehy neranHux 1 HemeranHux MHGopmMaLmja, 36or yera je TakBa Mepa apobuTpapHa
(OO0 Flavus and Others v. Russia, ctas 34).°%

Takohe, y3umajyhin y 0631p ynory MHTEpHETa U HEroB 3Havaj 3a yXKunBatbe cioboge nspa-
»KaBatba, 0O CYCTBO afeKBATHOT NMPABHOI OKBUPa Ha AoMaheM HVBOY 1 CTpax HOBUHAapa of
kopuwhera oBUX MHbOPMaLMja N HaMeTarbe CaHKLMja 036M/bHO OMeTa HEroBY rMaBHY
ynory ,jaBHor uyBapa” (public watchdog) (Editorial Board of Pravoye Delo and Shtekel v.
Ukraine, ctaB 64°%® n Magyar Tartalomszolgdltatok Egyesiilete and Index.hu Zrt v. Hungary,
cTaB 60°%).

MocebHO je BaxkHa 3alITWTa feLe Ha MHTEPHETY 1 TO KaKo Of LITETHMX Capp»aja, Tako U1
of nHdopmaumja Koje Mory GUTH LITETHE 3a HUXOB MOPaHX U NCUXOJOLWKK Pa3Boj. Y jen-
HOM npeameTy je HoBUHap ocyheH 36or ob6jaBrbeHe MHPOPMaLMje Koja ce TuLana yKiby-
uMBahba ManoNIeTHMKA Y HACUHW UHLUMAEHT, nako je uHdopmaumja Beh objaBrbeHa 1 Ha
Taj HauMH yunreHa goctynHom (Aleksey Ovchinnikov v. Russia).>*

4. 3awTnTa y KOHTEKCTY NpujaB/blBatba HEPErynapHoOCTV y MOCTynaky ApXKaBHUX
cnyx6eHrKa

UnaH 10. EBponcke KoHBeHLMje Tpeba fa byne LereH y CBeTNY npasa NnogHocuoLa npea-
CTaBKe fla NpWjaBn HAaBOAHE HeMPaBUIIHOCTY Y MOHaLLakby APXKaBHUX Cyx0eHrKa (MedZlis
Islamske Zajednice Brcko and Others v. Bosnia and Herzegovina [GC]).>*' OBo je Ba)KHa KOM-
MOHeHTa BflajaBMHe NpaBa Aa cy rpahaHn y moryhHocTu fia obaBecTe Haa/IeXXHe ApKaBHe
opraHe O MoHallaky JPXKaBHUX CNy>KOeHMKa Koje UM Ce YMHY HEPEJOBHO W He3aKo-
HUTO, Kako 6U ce ofp»kaBasio NMoBepetbe y jaBHy ynpaBy (Shahanov and Palfreeman v.
Bulgaria, ctaB 63).54

Cyn je Buwe nyTa MCTakao Aa APXKaBHU CNyXOGeHMLUU, Koju fenyjy y Ciny>K6eHOM CBOj-
CTBY, NOANEXY LIMPUM OrpaHuyerbiMa BE3aHVM 3a MPUXBAT/bUBE KPUTUKE Of Mojefu-
Haua (MedZlis Islamske Zajednice Brcko and Others v. Bosnia and Herzegovina [GC], cTaB 98).

537 OOO Flavus and Others v. Russia, npepcTtaBke 6p. 12468/15 n gp., npecyaa oa 23. 6. 2020.

538 Editorial Board of Pravoye Delo and Shtekel v. Ukraine, npepctaBka 6p. 33014/05, npecypna oa 5. 8.2011.

539 Magyar Tartalomszolgdltatok Egyestilete and Index.hu Zrt v. Hungary, npefictaBka 6p. 22947/13, npecyna of
2.2.2016.

540 Aleksey Ovchinnikov v. Russia, npeacTtaBka 6p. 24061/04, npecyga og 16. 12.2010.

541 MedZlis Islamske Zajednice Br¢ko and Others v. Bosnia and Herzegovina, npepictaBka 6p. 17224/11, npecypa
of 27.6.2017.

542 Shahanov and Palfreeman v. Bulgaria, npepctaske 6p. 35365/12 1 69125/12, npecypna of 21.7.2016.
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MehyTum, Ap»KaBHW CYKOEHML MOpPajy YXKBaTU NMOBEpPEHE jaBHOCTM 6e3 npeTepaHor
y3HeMUpeHa, ako xene aa byay ycnewHn y nssohery cnyx0eHrx 3agaTaka 1 ctora ce
MOXe MoKa3aTy NOTPeOHUM Aa MM Ce MPYXKW 3alUTUTa Of YBPEA/bUBUX N HACUITHUX Bep-
6anHMX peun 1 Hanaaa Ha ayxHoctn (Janowski v. Poland [GC], ctaB 33).5%

Y norneny npodurna ocobe Koja faje obaBewTera Cyn cmaTpa fa ce MOXe yrnopeauTiu
Ca HaYMHOM M3BeluTaBara y Wramnu, Te Cya Harnawaea Aa he HeBnaguHe opraHnsauuje
Koje nMajy ynory jaBHor uyBapa BepoBaTHO UMaTy Behn yTrLaj NPUYKOM U3BeLITaBakba
O HEMpaBUTHOCTUMA jaBHUX cNybeHrKa 1 aa he uecto pacnonaratv Behm cpeacTsrMa
of MojeAuHaua, Kako 6y BeprdMKOBaNU 1N NOTKPENWAN UCTUHUTOCT KpuTuke (MedZlis
Islamske Zajednice Bréko and Others v. Bosnia and Herzegovina [GC], cTas 87).

3.2. [1paBo Ha npucTyn nHGoOpPMaLMjama

EBponcku cya 3a Jbyacka Npa.a je y BuLle CBOjUX Npecyaa yTBpano fa je NpucTyn uHoop-
MaluvjaMa cacTaBHU feo unaHa 10. EBponcke KOHBeHUMje, KOjUM ce rapaHTyje cnoboga
nspaxasama. MNpeun cnyyaj y kom je Cyp goHeo npecyny o npasy Ha nHdopmaLmje jecte
Leander v. Sweden w3 1987. rogriHe y KoM je yTBpHeHO Aa c1ob6oa n3pakaBatba noapasy-
MeBa 1 NO3WTMBHO NPaBo Aa ce 3axTeBa MHGOpMaLMja unm obasesy fpxaBe Aa Mpyxu
TakBy nHbopmauumjy.>* Cyq je nctakao ga npaBo Ha cnobopy npumarba nHdopmaumja y
OCHOBMU 3abparbyje BNagm Aa orpaHmyaBa ocoby y npumary nHbopmaumja Koje apyru
Xene vunu mory fa 6yay BosbHU fa joj npeHecy. C apyre cTpaHe, unaH 10. KoHBeHUuMje He
Jofjesbyje nojefuHLYy NpaBo Ha NPUCTYN PerucTpy Koju cagpKu nogaTke O heroBom fmy-
HOM MONOXajy HUTK CafpxK obaBe3y Brafe Aa Npy»u Takee MHGOpMaLmje nojeanHLy.>*
OBaj cTaB je noTBpheH y cniyyajeBuma Gaskin v. the United Kingdom®* u Guerra and Others
v. Italy> Y cnyuvajy Guerra nocebHo je HarnaweHo fa ce cnobofa npumarba nHbopma-
LYja He MOXe TYMauuTu Kao HaMeTahe ApKaBama Nno3uTnBHe obasese Aa NPUKynbajy 1
wmpe nHdopmauuje no cnyx6eHoj OyKHOoCTW.>*8 [lomeHyTr cnyyajeBy CINYHK Cy NO TOMe
LUTO CY NOZHOCKOLM NpeAcTaBKe TPaXnnm npuctyn nHbopmaurjama Koje cy bune pene-
BaHTHE 3a HUXOB NprBaTHU X1BOT. Mako je Cya nsjaBro, no3meajyhu ce Ha cneyuduyHe

543 Janowski v. Poland [GC], npefcTtaBka 6p. 25716/94, npecyna og 21. 1. 1999.

544 Leanderv. Sweden, npepcTaBka 6p. 9248/81, npecypa op 26. 3. 1987.

545 Wciuo, ctaB 74.

546 Gaskin v. the United Kingdom, npepnctaska 6p. 10454/83, npecyna og 7. 7. 1989, ctaB 57.

547 Guerra and Others v. Italy, npefctaBka 6p. 14967/89, npecyaa of 19. 2. 1998, ctaB 53. Bugetu u Sirbu and
Others v. Moldova, npefctaBke 6p. 73562/01 v ap., npecyna of 15. 6. 2004, c1. 17-19.

548 Wciwo, cTaB 53.
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OKOJTHOCTW JiaTUX CyvajeBa, fa NpaBo Ha NpucTyn uHbopmaumjama Huje npeasuheHo
unaHom 10, yTBpAMO je fa cy ce TpakeHe MHdopMaLvje ogHOCKe Ha NPVBATHY W/ UK
MOPOANYHM KNBOT NOAHOCKALLA NPEACTaBKe.

Y npeamety Dammann*® Cyp je cmaTpao fa je npukynibarbe nHdbopmaumja 6uno cyLuTmH-
CKW MPUNPEMHUN KOPaK Y HOBMHAPCTBY U CBOjCTBEHU, 3awTuheHn feo cnobofe wramne.
OBoO pa3maTtparbe je farbe passujeHo y npakcy Cyga. Y SdruZeni Jihoceské Matky v. the
Czech Republic>>® Cyp je nprmeTro Aa je n3 KoHBEHLMje TELLIKO N3BECTYM ONLTE NPaBOo Npu-
CTyna aMUHMUCTPATMBHUM NoJaLmnmMa 1 JoKymeHTMa. Minak, Cya je 3ak/byuno aa je ocno-
peHo ofibujarbe OpraHa jaBHe BACTV a 0fo0py NPUCTYN PefleBaHTHUM aiMMHUCTPATHB-
HVIM AOKYMEHTMMA Yy KOHKPETHOM CJyyajy, NpeacTaB/bano MeLake y Npaso nogHocKoLa
npepactaBke fa npvma nHdopmaumje jep cy 6unm nako JOCTYrHN.

Y Behem 6pojy npecyaa Cya je yTBpAMO fa je AOLLIO [0 Mellaka y NpaBo 3awTrheHo una-
Hom 10. cTaB 1. EBponcke KOHBeHUuje y cuTyalmjama Kaga ce cmatpasno fa je nogHocu-
nav, npeAcTaBKe UMao NpaBo Ha MHPopmMaLuje yTBphHeHo foMahiM 3aKoHOM, MOCe6HO Ha
OCHOBY MPaBOCHa)XHe CyfCKe OAJTyKe, anu TaMo rfe BNacTu HUCY ycnene fia ocTBape To
npaeo. CyA je y3eo y 063up fa je npuctyn npegMeTHUM nHdopmaumjama 1o CyLUTUHCKN
eneMeHT y OCTBapMBary MpaBa NogHoCKoLa NpeacTaBKe Ha cliobofy m3parkaBarba Ui
[a je oH 610 feo NernTUMHOT NPUKYM/baka UHGOPMaLMja Of jaBHOT MHTEpeCa, ca Hame-
pom Aa Te MHPopMaLmje NpeHecy y jaBHOCT M Ha Taj HauMH AOMpPUHeCY jaBHOj pacnpasu
(Youth Initiative for Human Rights v. Serbia).>’

Cyn je y Times Newspapers and Kennedy v. the United Kingdom,**? Harnacvo fa je npaBo
Ha nNpucTyn nHdopmaumjama eo npaBa Ha cnobofy n3pakaBatrba, anu fa To Huje camo-
CTanHo npaso. [pyrm peuriMa, OHO Ce MOXe pa3MaTpaTi caMo Y [iBe CuTyauwuje: Kaga
gomahu cyp Hapeau npucTyn vHbopmauujama, WM Kafja NoAHOCUnaL, mnpeacTaBKe
nokake fia je npuctyn nHdopmaLmjama of CyLUTUHCKE BaXKHOCTU 3@ YXKMBarbe HeroBor
npaga Ha cnobopfy n3paxasara, Te ia ofbujarbe npuctyna nHbopmaumjama npeacTaBba
omeTare Tor npaBa. [la 6v nogHocunal nNpeacTaBke NOKas3ao Aa je npucTyn nHoopma-
LumjaMma of, CyLUTUHCKe Ba)KHOCTW, OH Mopa fAia MoKaxe fa je ,ApywTeeHun yyBap” (social
watchdog), Kao WTo je TO C/lyyaj ca HOBMHAPVIMA, UCTOPMYAPKMA, aKTUBUCTMA U Brore-
pyMa Koju 3axTeBajy nHdopMaLmje Kako 61 JonpuHenu ,MHPOpPMICaHoj jaBHOj Aebatn’, o

549 Dammann v. Switzerland, npepctaBka 6p. 77551701, npecypna op 25. 4. 2006, ctaB 52.

550 SdruZeniJihoceské Matky v. the Czech Republic, npepactaBka 6p. 19101/03, oanyka og 10. 7. 2006.

551 Youth Initiative for Human Rights v. Serbia, npepctaBka 6p. 48135/06, npecyna op 25. 6.2013, cTas 24.

552 Times Newspapers and Kennedy v. the United Kingdom, npeacTaBka 6p. 64367/14, opnyka og 13.11.2018.
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nrTarrMa Koja Cy Of ,OuMUrNeHOr jaBHOT 3Hauaja”">>* Y koHKpeTHoM cnyyajy, Cya je npo-

Hallao Ja je 0BO 6UO UCMYHEHO, Te a je HeBNaAMHa opraHu3aLuja Koja je b1na aHraxko-

BaHa Y jaBHOj Aebatu 0 aiBoKaTMMa Koje je nnahana gpkaBa y KpYBUYHUM MOCTYNLMMA

360r obaBe3He ofbpaHe MMana Npaso Ha NPUCTYN MHbOopMaLmjama.

Cypn cmaTpa ia OAroBop Ha NUTakbe fja v 1 'Y KOjoj Mepu yckpahuBarbe npuctyna uHdop-
Mauvjama npeAcTaB/ba Mellake y NpaBa NogHoOCKoLa NpeacTaBKe Ha CI060AY M3paKa-
Batba MOpA [1a Ce NPOLIEHN Y CBAaKOM MOjeAUHAYHOM CIlyyajy Uy CBETNY HEroBUX Noce6-

HUX OKONHOCTUN.>>* KpnTepujymm Koju ce y3umajy y o63up cy cnegehu:

1)

Lunmb Tpakera uHpopmaLmje - Aa Nu je NpuKyn/bakbe MHPOpMaLMja BaxKaH npu-
NPeMH1 KOpaK y HOBMHAPCKNM aKTUBHOCTMMA UM APYTMM akTUBHOCTMMA KOje KOH-
CTUTYULLY CYLUTUHCKIM efIeMeHT jaBHe fiebaTe;

"

Mpupoga nHpopmauuje Koja ce Tpaxu - nibopmaumja Mopa npohu, jaBHU NHTepec
TecT; oBo he nocTtojat Kaga uHdbopmaLmja OTKPUBA TPAHCMAPEHTHOCT Y HAUUHY MNO-
Hallakba jaBHMX BMACTV WA je Of 3HaYaja 3a APYLUTBO Y LieNvHY;

Ynora nogHocnoua npeacTtaBke - nako unaH 10. EBponcke KoHBeHUuje rapaHTyje
CBaKoM nuuy cnobopy m3pakaBarba, Cyn je y CBOjOj NpakCu MpuxBaTUO NMOCeOHy
yNory HoBUHapa 1 mefuja y oCTBaperby Npasa jaBHOCTM Ha NMPpUMarbe 1 AaBakbe UH-
dopmaumja 1 naeja, Kao 1 HeBNALMHUX OpraHM3aLmja Koje ce 6aBe NUTamMMa of
jaBHOI UHTepeca;

MHdopmauuja je ,cnpemHa n goctynHa” - osae Cygn y3uma y o63up fa Ap»KaBHU op-
raHu He Tpeba fja NPUKyN/bajy NoAaTke, anu ce UCTO Tako He MOTy No3uBaTy Ha no-
Tewwkohe y nprKynbary nHGOpMaLnja Koje Cy HacTasnie CONCTBEHOM MPaKCOM.

553 Lucy Maxwell, Access to information in order to speak freely: Is this a right under the European Convention?,

Oxford HUman Rights Hub, 19 January 2017.

554 Magyar Helsinki Bizottsdg v. Hungary, ctas 157.
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3.3. 3aWTnTa NnogaTaka o IMYHOCTU

UnaH 8. EBponcke KoHBeHUMje - [IpaBo Ha nowTOBakbe NPVBaTHOT 11 MOPOANYHOT
KMBOTa

1. CBaKo MMa NpaBo Ha MOLUTOBaHE CBOT MPVBATHOT 11 MOPOAMYHOT KMBOTA, OMA U
npenucke.

2. JaBHe BnacTu Hehe ce mMewwaTy y BpLLEHE OBOT MpaBa CeM ako TO HUje y cKnagy ca
3aKOHOM 1 HEOMXOAHO Y AEMOKPATCKOM APYLUTBY Y MHTEPEeCY HaumoHasHe 6e36es-
HOCTW, jaBHe 6e30eHOCTN NN EKOHOMCKe JO6pOoOUTY 3eMibe, paau CrpevyaBaha
Hepena 1Ny KpYMUHana, 3aWwTrTe 34pasiba UM MOpana, iy paau 3aluTuTe npasa
1 cnobopa apyrux.

MNpaBo Ha 3alWTUTY TMYHKX MOAATaKa Hrje ayTOHOMHO NpaBo Capp»KaHo Yy EBPOMNCKOj KOH-
BeHUMju1, anu je EBponckn cyp y CBOjoj Npakcy NPU3Hao fa je 3aTmta AMYHUX nogartaka
Ol CYLUTUHCKe Ba)KHOCTV 3a Y>KMBake MpaBa Ha MOLUTOBaHe NPUBATHOT U NMOPOAUNYHOT
XMBOTa, AoMa 1 npenucke (Satakunnan Markkinapdrssi Oy and Satamedia Oy v. Finland,
ctaB 137).5>

Cyn ce Kof KOHUenTa ,NYHMX MofaTaka” ocnawa Ha nomeHyTy KoHBeHuwmjy CaBeTa
EBpone 6p. 108 o 3awTUTK NojeAMHaLa Off ayTOMATCKOr MpoLecyrpara IMYHUX nofa-
Taka op 1981. roguHe Koja je nsmereHa 2018. roguHe. Cya je jacHO yKa3ao fa je KOH-
uenTt gedrHMCaH Kao ,cBaka nHdopMaLlmja Koja ce OfHOCK Ha MaeHTMdUKOBaHOr noje-
AVIHUQ, WM OHOT Koju ce moxe ngeHtnédukosatn” (Amann v. Switzerland [GC], ctaB 65°%°
n Haralambie v. Romania, ctas 77°°7). OB1 nogaum ce He 0OgHOCE caMo Ha MHbopMaLluje
Koje AnpeKTHO oapehyjy nojeauHua, kao wro je ume (Guillot v. France, ct. 21-22),5%8 Beh
N Ha enemeHTe KojuMa ce MHANPEKTHO oapehyje nojegnHay nonyt IP agpece (Benedik v.
Slovenia, cT. 107-108).>*°

MpaBHa nmua Takohe MMajy NpaBo Aa ce OCSIOHE HA OBO MPABO, aKO Ha HUX JUPEKTHO
yTrye Mepa KOjoM Ce KPLLU HUXOBO NPaBo Ha MOLUTOBake foMa UK npenucke. To je 6uo
Clyyaj, Ha NprIMep, Kaja je KoMMaHmju HanoXeHo Aa ob6esbean Konujy CBUX nopaTtaka

555 Satakunnan Markkinapdrssi Oy and Satamedia Oy v. Finland [GC], npepcTaBka 6p. 931/13, npecyfa op 27. 6.
2017.

556 Amann v. Switzerland [GC], npefctaBka 6p. 27798/95, npecyaa op 16. 2. 2000.

557 Haralambie v. Romania, npepcTtaBka 6p. 21737/03, npecyna of 27. 10. 2009.

558 Guillot v. France, npepctaBka 6p. 52/1995/558/644, npecypna og 24. 10. 1996.

559 Benedik v. Slovenia, npepactaBka 6p. 62357/14, npecyna op 24. 4. 2018.
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Ha CcepBepy Koju ce aenuv ca gpyrum komnaHujama (Bernh Larsen Holding AS and Others v.
Norway, ctaB 106)°° unu ako je MMHUCTapcTBO OfbpaHe Npecpeno KOMyHUKaLujy HeBna-
OVHUX opraHu3aumja (Liberty and Others v. the United Kingdom, ct. 56-57).°' MebyTtum, y
CIlyyajy Koju ce OfHOCK Ha Mepe Koje YKIbyuyjy 3aluTUTy MMYHUX NofaTaka YnaHoBa Bep-
CKe opraHu3auuije v noLuToBara HUX0BOT ,MPYBATHOT »KMBOTA", OpraHmn3aumja Huje 6una
AMPeKTHO noroheHa u ctora Huje 6una,KpTBa” y cMucny unaHa 34. KonseHuuje (Avilkina
and Others v. Russia, ctaB 59).%¢

JlnuHum nogaun MOory nmatu Bpno pasninyunTte obnuke n OAHOCUTWU Ce Ha:

= MHbOpMaLje o NpeTnnaTHMULMMa Ha nHTepHeTy (Benedik v. Slovenia);>s

= CHUMKe CHUM/beHe 3a ynoTtpeby kao ysopuu rnaca (PG. and J.H. v. the United
Kingdom);*4

= henujcke y3opke u IHK npodune (S. and Marper v. the United Kingdom);>**
= oTucke npcTujy (S. and Marper v. the United Kingdom);

= nofaTke o ocobu gobujeHe 13 HGaHkKapckux gokymeHata (M.N. and Others v. San
Marino);>%°

= KOMuje eNeKTPOHCKUX MoAaTaka 3aniereHnx Y afBoKaTCKoj KaHuenapuju (Kirdok
and Others v. Turkey);>*

= MOAATKe MPUKYM/beHE Y KOHTEKCTY HECKPVBEHOT BMAEO HAZ30pa Ha YHMBEP3UTETY
(Antovic¢ and Mirkovic v. Montenegro);*%

= MopaTKe 0 OMOPe3VBOM JOXOTKY 1 MIMOBUHY BeNMKOr 6poja nojeguHaua (Satakunnan
Markkinapdrssi Oy and Satamedia Oy v. Finland).

Pa3Boj TexHonoruje ycnosrmo je nopact onepauuvja y Kojuma ce npouecympajy JImnMvHu
nogaun. MHorv oy lbux 61y Cy npeameT pasmaTparba npes EBponckum cyaom, Kao LTo cy:

560 Bernh Larsen Holding AS and Others v. Norway, npeactaska 6p. 24117/08, npecypa o 14. 3. 2013.

561 Liberty and Others v. the United Kingdom, npefictaBka 6p. 58243/00, npecyna op 1. 7. 2008.

562 Avilkina and Others v. Russia, npeacTtaBka 6p. 1585/09, npecyga og 6. 6. 2013.

563 Benedik v. Slovenia, npepctaBka 6p. 62357/14, npecyna og 24.4.2018.

564 P.G.andJ.H.v. the United Kingdom, npepctaBka 6p. 44787/98, npecypna oa 25. 9. 2001.

565 S.and Marper v. the United Kingdom [GC], npepncTaske 6p. 30562/04 n 30566/04, npecyna of 4. 12.2008.
566 M.N.and Others v. San Marino, npeactaBka 6p. 28005/12, npecyga of 7.7.2015.

567 Kirdék and Others v. Turkey, npepactaBka 6p. 14704/12, npecypna og 3. 12.2019.

568 Antovic¢ and Mirkovi¢ v. Montenegro, npeacTtaBka 6p. 70838/13, npecyga of 28. 11.2017.
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= HaBoOhere nojefrHua y HaLMOHAIHOj MPABOCYAHOj 6a3n NnofaTaka o cekcyanHuM
npectynHuuuma (Gardel v. France);**®

= CHUMare ocobe y cobu 3a NONUUMjCKe Pa3roBope Kamepama UHCTaNMpaHUM 3a
o06e36ehetbe (Perry v. the United Kingdom);>™®

= CACTEeMaTCKO NpUKyM/bake 1 3agpxKaBarbe nogataka [MIC Hag3opa Koju yKasyjy Ha
TO rae ce Hanasw cy6jekat (Uzun v. Germany);>”

= 0b6jaB/bUBabe UnaHKa y 4aconucy uinycTpoBaHor poTorpadurijama No3HATUX INYHO-
cTn 6e3 uxoBor 3Hama (Von Hannover v. Germany (6p. 2));>2

= CHMMare 1 objaB/brBare CHUMAaKa Ha KojMa Ce BUAW KaKo MojeArHaLll MoKyLaBa
[a N3BpPLLUM CaMOybrCTBO Ha jaBHOM mecTy (Peck v. the United Kingdom);*”®

= OTKpUBabe HOBMHaPVMa U3Y3EeTHO OCET/bMBE NOBepsbUBe MHbOPMaLvje o NpuBaT-
HOM XXMBOTY NauujeHTa 13 ncuxujatpujcke 6onHuue (Mockuté v. Lithuania).>™

OBe mepe Cyq yBeK cMaTpa 3a OMeTarbe NpaBa Ha MPYBaTHU XMBOT, anu Hehe yBek gohu
M 0O ayTOMATCKOr OMeTaka OBOr MpPaBa, LUTO 3aBUCK Of UMHEHULA KOHKPETHOr Chy-
yaja. Tako Cypa Huje cmaTpao fa nocToju Kpluewe ynaHa 8. EBponcke KOHBeHLje Kaaa je
o[l MoAHocKoLa NpefcTaBKe y3eT y30pak KpBK Kako bu ce ngeHTndrKoBanu NocMpTHU
ocTaum pohaka, a Koju je yHULITEH oMax HAaKoH uaeHTudukaumje (Cakicisoy and Others
v. Cyprus).>’

M3 npakce Cyga npousnasm ga he o nHBounpama unaHa 8. KoHseHuuje gohu yBek kaaa
ce paZv o MpUKyn/bakby Nnofataka o ogpehHeHoM nojearHuy, ako cy nogauy 6unu npeg-
MEeT CUCTEMATCKOT WM TPajHOT CHYMakba, ako Cy KopuwheHn y npouecy aHanmse Koju je
OMPEKTHO HametbeH MaeHTUdMKaLMj NojeanHLa y CBETY APYrux TMYHUX NojaTaka uim
aKo Cy 06jaB/beHV Ha HauMH KK Y 06MMY KOjy MpemMallyje OHO LITO Cy UCMIUTAHWLY MOTJIN
pa3ymHO ouekrBaTti.>’® OcTana nuTara 6rhe pasmatpaHa y CBakoM KOHKPETHOM CJTyuajy.

569 Gardel v. France, npepctaBka 6p. 16428/05, npecyaa o 17.12.2009.

570 Perry v. the United Kingdom, npepacTaBka 6p. 63737/00, npecyna og 17.7.2003.

571 Uzunv. Germany, npefcraBka 6p. 35623/05, npecyana og 2. 9.2010.

572 Von Hannover v. Germany (6p. 2)) [GC], npefcTtaBke 6p. 40660/08 n 60641/08, npecyna og 7. 2.2012.

573 Peckv. the United Kingdom, npefictaBka 6p. 44647/98, npecypna of 28. 1. 2003.

574 Mockuté v. Lithuania, npepcTtaBka 6p. 66490/09, npecyna of 27.2.2018.

575 Cakicisoy and Others v. Cyprus, npefctaBka 6p. 6523/12, npecyna of 23.9.2014.

576 Guide to the Case-Law of the European Court of Human Rights, Data protection, Council of Europe, 31 Decem-
ber 2020, p. 9.
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OppeheHn meTogn obpafe mopataka Cy NpobrneMaTUYHUjU Of APYrVX jep OTKpuBajy
nocebHo oceTbuBe MHbOPMaLje, a HUXOBO 06jaB/bUBaHbE MOCEOHO MHTUMHUX WK
0CeT/bUBUX MofaTaka Koju Ce TMUy Ha MpuMep 3ApaBiba NOjeAuHLa, HYXHO crnagajy y
aenokpyr unaHa 8. KoneeHuuje.>”” C 063Mpom Ha Nprpoay U KOANUYUHY IMYHKX NoAaTaKa
cagpxaHux y henvjcknm ysopLmma, HUXOBO 3apXaBake caMo no cebm mopa ce cma-
TpaTu oMeTakeM NpaBa Ha NOLUTOBakbe NMPKBATHOT XKMBOTA NOjefMHaLa, Yak U ako BnacTu
CaMo V3BYKY U KOPUCTE OrpaHNYEHN €0 OBMX NOAaTaka 1 ako HUje JOLWO O Y3POKO-
Batba HemnocpeaHe wreTe (S. and Marper v. the United Kingdom, ct. 70-71). YnrbeHnua ga
Cy NMYHM nogauu Beh y jaBHOM JOMEHY WM ia UM jaBHOCT MOXe NMPUCTYNUTK He Mopa
HY>KHO YKJIOHWTY TakBe nogaTke 13 3awwTtute unaHa 8. EBponcke konBeHuuje (Satakunnan
Markkinapérssi Oy and Satamedia Oy v. Finland).

W3 npakce EBponckor cyaa npowrsnasm ga y nocebHo oceT/buBe NogaTtke Crafajy OHU Koju
OTKpMBajy: 1) pacHO NN €THUYKO MOPEKSIO; 2) MONMUTUYKO MULLIbEHE, BEPCKO N CBAKO
LpYyro yBepeme; 3) UnaHCTBO Y CMHAMUKANHMM OpraHusauuvjama; 4) reHetcke u Griome-
TpUjcKke NopaaTtke; 5) noJaTke KOju ce OfHOCE Ha 34paBibe, CEKCYaNnHN XNBOT MW CEKCY-
arfiHy opujeHTauujy; 1 6) NofaTke O KPMBMYHUM MpecTynMma u ocyaama.’’® NMopen oBurx
rnofaTaka v HeKu Spyrv Mory n3asmBaTi 3abpUHYTOCT, TocebHO 360r pa3Boja TexHonoruje
Koja fOBOAM A0 TOra fja 1 OHU MOTy 6UTK yrpoxeHu. Ty ce, Ha MpuUMep, paau o nogaurma
KOju ce Tuuy 3anocnera, GrHaHcuja, caobpahajHux nopataka, [MC nogataka o nokauuju,
doTtorpadujama n cn.’”®

Mopep Tora wTo Apx<aBa Tpeba fAa ce y3ApxKM off HeMOoTPeOHOr Mellatba Y MPUKyNbatbe,
uyBatbe 1 [esberbe NMYHUX MofaTaka, OHa Mopa Aa CTBOPW M MO3UTUBHE YCioBe fAa
3alWTUTL NNYHe nopaaTke. JeaaH of NocebHKX 3axXTeBa MOXe noJapasymeBaTyl U TpaHCna-
PEHTHOCT Y NpUKyn/baky M 06paan nofaTaka of CTpaHe ap»kaBHor opraHa. Cyg je y Buie
CBOjUX MpecyAa Harnacuo fa BnacTv MMajy nosuTrBHy obaBesy fa omoryhe 3avHTepe-
COBaHMM NMLMMa AeNOTBOPHY 1 MPUCTYNauHy npoueaypy paan omoryhasarba npuctyna
CBUM penieBaHTHMM 1 oAroBapajyhm nogauuma Koju cy HeonxofgHU. Tako 61 no3nTmBHe
obaBe3e morne Aa noppasymeBajy: omoryhaBare MpucTyna y OKBUPY pasymMHOr Bpe-
MeHa nofaurmMa o rnojeAuHLUy Koje uyBajy 6uBLLe ApKaBHe TajHe cnyxx6e (Haralambie v.
Romania); ebukacaH 1 focTynaH noctynak koju omoryhaBa 3auHTepecoBaHUM CTpaHaMma
Aa UMajy NpMUCTyn CBUM peneBaHTHUM 1 ofroapajyhm nipopmaumjama Koje npurKkynba
W yyBa jaBHa BNacT Kako 61 1obunm nHdopmaLmje HeonxogHe 3a No3HaBare 1 pasyme-

577 Wcio, p. 10.
578 MWciuo, p. 10-15.
579 Wciwo, p. 15-20.
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Barbe CBOI AETUHCTBA U paHor pa3Boja (Gaskin v. the United Kingdom); oTkpuBarbe nuu-
Hor uaeHTuTeTa (Odiévre v. France [GC]); unu naeHTUPUKaLmje 610 KakBUX 34PaBCTBEHUX
pu3uiKa (Guerra and Others v. Italy).>®°

Kako je 0BO npaBo KOMMOHeHTa unaHa 8. EBporncke KOHBeHLMje, OHa je Takohe nognoxHa
baKkynTaTVBHUM OrpaHmnyerbma, ¢ Tm Wwto he y cBakom ciyyajy 6uti HeonxogHo pasma-
Tpake fa U je orpaHmnyerse 61o 3aKOHNTO, HEOMXOAHO 1 Pafn OCTBapeHa HEKOT Of neru-
TUMHUX LMIbEBA, CAAPMaHKX Y MOMEeHYTOM unaHy. MprHUMN Cpa3mepHOCTM je HajBaXKHUju
eNleMeHT 3a pa3MaTpahe U MoXe HameTaTu NoTpeby Aia ce CMarby KONMYMHA NoAaTtaka unm
nHpopMaLMja Koje ce CHUMajy 1 UyBajy, MOXe 3axTeBaTu TaYHOCT U PELOBHO aXXyprpare
nopaaTaka, a ce He UyBajy HaKOH OCTBaperba Linsba 300r KOr Cy ce MpuKyrnsbana, ja ce orpa-
HMYM FUXOBA YNoTpeba caMo 3a Lnsb 360r KOr Cy NPUKYNIbeHa 1 Chl.

YOUTH INITIATIVE FOR HUMAN RIGHTS v. SERBIA

npepcTaBka 6p. 48135/06, npecyna o 25. jyHa 2013. roguHe

" HurbennuHo cTare

MopgHocunay npepcTaBke je HeBfMagWHa opraHusauuja ocHosaHa 2003. roguHe ca
ceguwtem y beorpagy. OHa npat NprMMeEHY TPaH3ULMOHUX 3aKOHa pagn 06e3behetrba
MOLITOBakba JbYACKNX MPaBa, AeMOKPATUje 1 BllalaBUHe npasa.

MoaHocunau npeactaBke je 31.okTobpa 2005. rogmrHe 3aTpakmo of bezbeagHOCHO-UHPOP-
MaTuBHe areHuuje Cpbuje ga ra 06aBecTy KOMMKO je rbyaun 1o npeamer enekTPOHCKOr
Haf30pa of CTpaHe Te areHuuje y 2005. rognHun. AreHuuja je 4. HoBembpa 2005. roguHe
opnbuna 3axTes, ocnarajyhu ce Ha unaH 9(5) 3akoHa o cnobogHom npucTyny nHdopma-
Lumjama opf jaBHor 3Ha4aja 13 2004. roguHe.

MogHocmnay npefcTaBke ce 17. HoBembpa 2005. roavHe xanvo MNoBepeHUKy 3a HPOp-
MaLiuje of jaBHOT 3Havaja 1 3alTUTy nofaTtaka o ninyHocTu (MoBepeHuK), gomahem opraHy
OCHOBaHOM Mpema 3akoHy 0 c1o60A4HOM MPUCTYNy MHPOPMaLMjama Of jaBHOT 3Hauyaja
13 2004. rogviHe paan ob6e3beherba NowToBaka TOr 3aKoHa. lMoBepeHuK je 22. aeLeMbpa

580 Guerra and Others v. Italy, npefictaBka 6p. 14967/89, npecyna op 19. 2. 1998.
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2005. roguHe Hawao Aa je be3begHocHo-nHGOPMaTMBHA areHUMja NpeKpLUnIa 3aKOoH 1
HanoXuo fa ce TpaxeHe nHGopmaLmje CTaBe Ha pacrnonarame NOJHOCKMOLY NpefcTaBKe
y POKy of Tpu AaHa. AreHumja ce xanuna, anu je 19. anpuna 2006. roguHe BpxoBHu cyg
Cp6uije yTBpAMO Aa HEMA OCHOBA 1 oabaLmo xanby.

be3bepgHocHO-nHbOpMaTMBHA areHuumja je 23. centembpa 2008. roanHe obasecTvna nog-
HOCKOLa NPeACTaBKe Aia He Noceayje TpaxeHe MHpopmauuje.

MNMopgHocmnay npepacTaBke ce »anuo, npema unaHy 10. KoHeeHuuje, pa My je besbegHoc-
Ho-uHdopMaTMBHa areHumja Cpbuje Hernpana npuctyn opgpeheHnm nHdopmaLlmjama y
BE3M Ca ENIEKTPOHCKMM HaI30POM, YNPKOC KOHAYHOj 1 obaBe3yjyhoj ognyum NoBepeHunka
3a MHPopMaLmje Y HeroBy KOpPUCT.

Bnapa je TBpavna Aa je npefcraBka HebnaroBpemeHa, y3umajyhin y 063up gatyme ogyka
MNMoBepeHrKa 3a nHbopmaumje n BpxosHor cyaa Cpbuje y criyyajy nmogHocuoua npeg-
cTaBke. OHa je farbe n3Hena fa unaH 10. He rapaHTyje onwTe NPaBo Ha NPUCTYN NnHbop-
Maunjama 1 Aa je npeAcTaBKa, Kao pe3ynTaT Tora, HecrnojuBa ratione materiae. Haj3ag, oHa
je TBpAMNa ga je npefAcTaBKa HECMOjUBA ratione personae jep TpaxeHe nHbopMaumje HIUCY
6une noTpebHe NogHoCKOLYy NpefcTaBKe.

Y Be3u ca npsom npumenoom, Cyn npumehyje ga ce nogHocunay npefcTaBke Huje
»anuo Ha ofnyke Ha Koje ce Bnaga no3mBa, NOLWTO Cy OHe y HeroBy KOpUcT. HanpoTus,
OH Ce Xanno Ha ofbujare be3benHocHo-nHGopMaTHBHE areHumje Cpbuje ga My npyxu
oapeheHe nHdopmaumje n nopep Trx oanyka. C 063Mpom Aa je nogHocunal npeacTaBke
nogHeo npepctasky Cyaly AOK je cnopHa cuTyauuja jowl Tpajana, oBa npumeaba ce mopa
ofbauuTu (ctaB 19).

Y Be3n ca gpyrom u tpehom npumeg6om, Cyg nogceha ga nojam ,cnoboga gobujarba
nHdopmaLmja” obyxsaTta NpaBo Ha NpuUcTyn nHpopmauurjama. Cyq je, Takohe, yTBpAno Aa
Kaja je HeBnafvHa opraHum3aumja ymellaHa y nuTarba of jaBHOT MHTepeca, Kao WTO je OBaj
nogHocunay NnpefcTaBke, OHa Urpa ynory ,jaBHor yyeapa“ ciinyHe BaXXHOCTW Kao LTO je
wramna. AKTMBHOCTM NogHOCKMOLA NpefcTaBke CTOra 3axTeBajy C/IMYHY 3alWTUTY npemMa
KoHBeHUMju Kao OHa Koja ce mpya wramnu. MNpema Tome, npeocTane npumenbe Bnage
Mopajy ce Takohe ogbaunTn (cTaB 20).

Cyn npumehyje pa je nogHocunay npefctaBke op besbepgHoCHO-MHPOPMATMBHE areH-
uvje Tpaxuo fa My npyxu ogpehere nHdopmauuje y Besn ca ynotpebom mepa enekTpoH-
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CKOr Haa3o0pa. AreHuuja je NPBO Taj 3axTeB 0abwua, ocnakajyiiv ce Npy TOM Ha 3aKOHCKY
onpenby o TajHum nHbopmaumjama. MNocne Hanora MNosepeHuka 3a MHPopMauje ga ce
npeamMeTHe MHbOPMaLMje caonwiTe ynpkoc Tome, besbeagHOCHO-HpOpPMaTMBHA areHuuja
je obaBecTnna nogHocKoLa NpeAcTaBKe Aa OHa Hema Te nHoopmaumje. Kako je nogHocunay
npencTaBke ounrnefHo 610 aHraXoBaH Ha 3aKOHUTOM NPUKYMbaky MHPopPMaLmja of jaB-
HOT MHTepeca ca HamepoM fa Te MHbOPMALMje CAOMLUTM jaBHOCTU 1 TVIME AONPUHECE jaBHOj
ne6aTy, AOLLIIO je [O MeLlatba Y HEeroBo NpaBo Ha Cnobofy n3paxasatba (CTaB 24).

Bpuetrbe cnobope nspaxkaBara Moxe OUTV NpegMeT orpaHnyerba, anm CBa TakBa orpaHu-
yetba 6U Tpebano aa byay y cknagy ca fomahum npasom. Cyn cmaTtpa Aa orpaHryerba Koja
je y npegmeTHoM cnyyajy oapenuna be3begHocHo-HPOpPMaTMBHA areHumja HACY Ucny-
HWna Taj Kputepunjym. lomahu opraH ycrnocTaB/beH ynpaBo pagu Haga3opa Haf noLuTo-
BarbeM 3aKoHa o cioboaun nHdopmaumja 13 2004. rogrHe pa3mMaTpao je Taj Ciyyaj u oany-
uro Aa TpaXkeHe MHpopMaLMje Mopajy Aa ce Npy»e NogHoCUOLY NpefcTaBKe. TauHo je Aaa
je besbepfHoCHO-NHbOPMaTMBHA areHLMja Ha Kpajy oAroBopuna a oHa Hema Te nHbop-
MaLuje, anu je Taj o4roBop Heybeas/bmB ¢ 063MpPoM Ha npupoay Tnx nHbopmauumja (6poj
JbYAV N3NIOXKEHVX eNeKTPOHCKOM Haf30py of CTpaHe Te areHuuje 2005. rognHe) u npBo-
6UTHK oprosop areHuwmje. Cyn 3akbyuyje fa je ynopHo okneBare besbegHocHo-nHbOP-
MaTuBHe areHuuje Cpbuje ga nowTyje Hanor MNoBepeHrKa 3a nHbopmaumje 6UNo npo-
TMBHO AoMaheM npaBy 1 jeAHAKO NPOU3BO/bHOCTU. [Tpema Tome, JOLWO je Ao NoBpeae
unaHa 10. KoHseHuuje (cT. 25-26).

N.S. v. CROATIA
npepcraBka 6p. 36908/13, npecyna o 10. seuembpa 2020. rognHe

" 'ueHnuHo cTame

Y majy 2007. roguHe, hepka 1 3eT NogHoCKTesbKe NPefCcTaBKe NOrvHynu cy y caobpahaj-
Hoj Hecpehu. Y Hecpehu je noBpeheHa 1 hepka napa H. T, Koja je y To Bpeme 6una netome-
ceyHa 6eba. HakoH cMpTu poauTesba, IOKanHN LeHTap 3a couujanHu pag je jao npuspe-
MEHO cTapaTesbCTBO H. I tbeHOM CTpuLy. YOP30 HaKOH TOora HacTao je MOPOAUYHM Clop
OKO cTapaTtesbcTBa Hag H. I, ykibyuyjyhin nutama rge oHa Tpeba fa »Kusm 1 ca Kum Tpeba
[a YIMa KOHTaKT. YnaHoBM nopoaumue no oy 1 mMajun 3aysenu cy cynpoTHe ctpaHe. Cnop
je pe3ynTMpao ca HEeKONMKO YMpaBHUX nocTynaka npep LeHTpom n MuHucTapcTBom
34paB/ba 1 coumjanHe 3awTuTe 1 CYACKMM NOCTYNKOM npej peneBaHTHUM CyAoBUMa.

LleHTap je gopenvo crapaterbctBo H. I kheHOM cTpuLy, anu je, Ha »anby nopoaute nog-
HocuTerbKe npepctaBke, MMHNCTapPCTBO YKUHYNO OBY OAMYKY M YCTynuno cnyuyaj Llen-



MocebHe 06nacTn U3 fOMEHa yNpaBHOT CyACTBA 301

Tpy. Y obHOB/BEHOM MOCTYNKY, LieHTap je noHoBO pgofenvo ctapaterbcteo H. I kbeHoM
CTpuLy, a oBy oanyky je Munmnctapctso nogpxano. lpema nHdopmaumjama gocTynHnm
Cyny, nopogauua nogHocuTerbKe NpeacTaBKe je ocnopuna OBy OfnyKy npen HagnexxHum
YyNpaBHVM CY[OM.

TparnuHe okonHocTW, cama Hecpeha 1 NopoANYHN CNop KOoju je ycneano NpuBYKNu cy
naxry mMeamja. Y KOHTEKCTY TakBOI MeAujcKOr MHTepecoBaka, NogHOCUTe/bKa npea-
CTaBKe je MHTepBjyncaHa y YnaHky y JytTapwem nucty (HoOB/He ca HaLMOHaTHOM NOKpYBe-
HowRy) y KOM je pa3roBaparna 0 OKOJTHOCTUMA Yy Kojuma je LleHTap gopenno ctapaterbcTBo
H.T. beHOM CTpULY 1 KaKO je HagNIeXHN Cy YKMHYO Ty OaJyKy. Takohe je objacHuna ga cy
MOCTYNLWM KOjU Ce TUYY NpaBa Ha KOHTaKT Tpajanu npef cyaom. MiHndopmauumje Koje je noa-
HoCuTesbKa NpefCcTaBKe NpyXuna NoTBpAuUna je gnpektopka LleHTpa, Koja je Takohe m3ja-
Buna Aa je LleHTap HeycnewHo NOKyLwWwao Aa yCcKknagu ctaBose Age nopoauue. NogHocu-
Tes/bKa NpeacTaBke U AUpeKTopKa LieHTpa cy n3pnumnto HaBene nve geteTa.

Y TeneBun3mjckoj emucnju (MpoBsjepeHo), Koja je eMuToBaHa Ha MPMBATHOM TENEBU3NjCKOM
KaHasy ca HaluMoHanHoM nokpuseHoLwhy, feTarbHO ce pacnpas/bano o ciyyajy. Emncuja
je cappXana vHTepBjye ca KOMLMjaMa NPeMUHYOr napa Koju Cy roBOPUAN O TOMe Kako
cy ce ocehanu ca3HaBLKM 3a TparnyHy Hecpehy y Kojoj je map NornHyo. Y Tenesunsnjckom
M3BELLUTajy pa3roBapaHo je 1 0 YnbeHULM Ja je cTapatesbCcTBo Hag H. I gogerseHo oueBoj
nopoanum 1 Aa MajurHa nopoguua To Hyje Mmorna ga npuxsatn. HoBuHap je y Tom nsBelw-
Tajy n3pmnumto Haeeo nme H.TI. [leo Tenesmnsmnjcke penopraxe CHUM/bEH je y npocTopunjama
LleHTpa. Tokom n3BewwTaja, AMpeKkTopka LieHTpa je rosopuna o getasbmnma y KojyiM OKOSTHO-
CTVIMa je AOHEeT MHULMjaNHX Hanor 3a CTapaTesbCcTBO M objacHMNa je Aa ce nobuja y »kanbwu.
JunpekTopka je Takohe n3pasumna cBoje CTaBOBe O TOMe LiTa 61 6Uno Hajbosbe pellere y
nornefy crapatesbCKux npasa.

MNoTom je o6jaB/beH unaHak y Beueprbem nucty (HOBUHe ca HaLMOHANHOM MOKPUBEHO-
why) y KoM nogHocuTesbKa NpefcTaBke TBPAW Aa je AeTe Jofe/beHO HheHOM cTpuly, 6e3
NKaKBMX NPETXOAHNX KOHCYNnTaLmja ca oM WA HeHOM NOPOAMNLIOM. Y UNaHKy ce farbe
cyrepwuiue Aa cy nogHocuTe/bKa NpeacTaBKe 1 HeHa NopoamnLa ycnenu aa cnyyaj npeHecy
y K. ueHTap 360r cTpaxa fa je [1. C. LeHTpY Koju ce y nouyeTKy 6aBu1o criyyajem HefocTajana
HenpuctpacHocT. Takohe je HaBefeHO fa Cy NOJHOCKTEIbKa NPeACcTaBKe U HheHa Nnopo-
AMua NPOLLIN NCUXMjaTPUJCKY MPOLIEHY y Morneay huxoBe NogobHOCTY Aa yyecTsyjy Y
Bacnutamy feTeta. K. LeHTap je opbro fa KOMeHTapulle ciyyaj. Y unaHky y Jytaprem
NNCTY, NOAHOCUTEbKA NPEeACTaBKe je TBpAMIa Aa CyMiba a Cy BPLUEHW PasHu NPUTUCLM
Ha [l. C. ueHTap Koju Cy MOrn ja yTuuy Ha OAJTyKy O CTapaTesbCTBY KOja je JOHeTa y Kopuct
cTpura. Takohe je ykasana Ha Hanase eKCNepTCKOr U3BeLlTaja Koju je Hanucao 3. K., npema
KOM CTapaTesbCTBO Haf AeTeTom Tpeba foAenuUT! NoPOoAMLM NOAHOCKTEbKE NpefCcTaBKe.
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Y nctom unanky . C. yeHTap je o6jacHMO KaKo je noctynak npeHet y K. ueHTap, Koju je
on6u1o ga komeHTapuie cnyyaj. Crpuy H. I. Takohe je ogbro aa KomeHTapuLle ciyyaj.

Ha HaurnoHanHom TeneBm3mnjckom KaHany (XPT) emnToBaHa je Tenesusumjcka emucuja (Mpo-
Lec) y Kojoj je yuecTBOBasla NogHoCKTe/bKa NpeacTaBKe, 3ajeqHo ca gpyrom hepkom [.
L. n cBojym cynpyrom. TOKOM MHTEpPBjya UCMPeA X Ce MOrao BUAETN CBeXak nanvpa.
MNopgHocuTebKka npeacTtaske v [. L. nokpeHyne cy nutarba y Be3n Ca HABOAHMM Heuc-
npaBHUM GYHKLMOHKCabeM CCTeMa CoLMjanHe 3awTuTte, ykibydyjyhn penesaHTHe cya-
CKe NoCTyrKe Be3aHe 3a cTapaTtesbCTBo Hag H. . v nowToBama eHnx npasa. Cynpyr nog-
HoC/Te/bKe MpefAcTaBKe HUje yYecTBOBAO Y pa3roBopy. Jara objawtbera 0 feTabima
cny4aja Aao je HoBuHap. [leo TeneBu3njcKor M3BellTaja CHUM/bEH je Yy npocTopujama
MwuHuncTapcTBa, rae je HTePBjyncaH BULLM 3BaHNYHWUK O peneBaHTHMM npoLuefypamMa Koje
Tpeba cneanTy y CyyajeBmma nomnyT OBOT.

Jp*aBHO MpaBoOpaHMNAWTBO je MOAMINO ONTYXHWLY MPOTMB MOAHOCUTE/bKE Npeg-
ctaBke n [. L. nog onTy>60M 3a KpLuetbe NOBepsbMBOCTU YNPaBHON MOCTYMKa, y Be3u
ca oTKkpuBarem ngeHtuteTa H. I y TeneBusnjckoj emucmju Mpouec. NMpBoctenenu cyg je
opnbaumo cBe npepgJiore ogbpaHe Ha OCHOBY TOra LUTO Cy CBe pefieBaHTHe YnkbeHuLe Beh
yTBpheHe. 3aTMm je cacnyliao ogbpaHy nogHocuTe/bKe NpefcTaBKe 1 beHe hepke 1 3aB-
pLUHe peuun cTpaHa. HakoH cacnywarba, ONWTUHCKN CyA je MOAHOCUTE/bKY NpeAcTaBKe U1
tbeHy hepKy npornacro KprBUM Mo ONTY>KHULIM U OCYAMO VX Ha YeTUPU meceLia 3aTBOpa,
YCIIOBHO Ha AiBe rofuvHe. Takohe je HanoXuno ceakoj of wux fa nnaty 1.000 xpBaTCKmX
KyHa 3a TPOLUKOBEe N U3faTke HacTane y noctynky. OMWTMHCKKN Cyf 3anoyeo je npecygy
objalwrereM Aa je ogbaLmo 3axTeB ofbpaHe Aa cacsylla HOBMHApe Koju Cy MpunpemMmunm
TeneBM3njCKN U3BELLTaj jep Ce Ha CHMMKY M3BellTaja jacHO BMAW Aa je NofHOCUTeSbKa
npefcTaBke MMana nakeT JOKyMeHaTa ucnpep cebe 1 fa je y TOKy pa3roBopa nokasana
OOKYMEHT KOju ce OAHOCMO Ha TOK yrnpaBHOr noctynka. ONWTUHCKN CYA je Aarbe yTBp-
OMo [ia je nogHOCUTESbKa NpefcTaBKe jacHO 3Hana Aa je jaBHOCT UCKIbyYeHa 13 yripaBHor
nocTynka ctapatesbcTBa npef LeHTpom. OnNWTUHCKM CyA HUje NpuxBaTno ogbpaHy noa-
HoCuUTesbKe MpeAcTaBKe [a je uMmbeHunua ga je npukasaHa ognyka LleHTpa ogroBopHocT
HoBuHapa. Cyp je, Takohe, HarnacnMo fja HWje Morao fia NpuUxBaTh aprymeHTe nofHoCU-
TesbKe NpeAcTaBke ia OHa Huije 3Hana Aa uHdopmaLmje o yrnpaBHOM MOCTYMKY He 6u Tpe-
6ano ga 6yay JOCTyNHe jaBHOCTY jep Cy peneBaHTHe Hbopmauuje Beh obenogameHe.

*KynaHujckn cyn ogbumo je xanby nofgHocuTerbke npefcTaBke Kao HEOCHOBAHY, Noap»Ka-
Bajyhu Hanase OnwTuHCKoOr cyaa. [logHocuTerbKa NpeacTaBKe je NOTOM NMOAHeNa yCTaBHY
xanby YctaBHOM CyAy, KOju je NpuxBaTnO 0OpasfioXKere HUKUX CyAoBa M MpoOriacno
yCTaBHY Xanby nopgHocuTesbke NpefcTaBke HeMprXBaT/bMBOM Kao OUMrNefHO HEOCHO-
BaHy, C 06pa3fioXereM fia HULWITA HUje OTKPMBAJIO NTake KpLUeta heHX NpaBsa.
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EBponckn cya je npBo npoHalwao fa je unad 10. KoHBeHLMje NpumMerbrB y OKOSTHOCTUMA
OBOT C/ly4aja, rae je NnogHOCUTesbKa NpeacTaBke MoKyluana Aa n3pasun y jaBHOCT CBOjY
3abpUHYTOCT 360 HaBOAHOT HeMpPaBUITHOT GYHKLIMOHNCara CNy»6m courjanHe 3awtute
y NoCTynumuma ctapatesbCTBa Haj, CBOjOM YHYKOM. HbeHa KprBMYHa ocyAa 3a OTKpMBatbe
nHdopmaLmja 13 NOCTYNKa NMoBep/bUBOI CTapaTesbCTBa NpeAcTaB/ba Mellame Y HeHa
npaea n3 unaHa 10. (ctas 77).

Cyn je npoHalao Aa je n3 obpasnoxerba OMNWTUHCKOT Cyfia HejaCHO KaKo Ce U Mo KojuM
OCHOBaMa unaH 271. [MopoanyHor 3akoHa NprMernKBao Y ynpaBHOM NOCTYNKy npeq LeH-
Tpowm, jep popmanHo perynuwe mnsysehe jaBHoOCTU 13 cyackor noctynka. C Tm y Besw,
Takohe Tpeba HanomeHyTU fia ce 13 obpasnoxerba ONWTUHCKOT Cyfla MOFo pa3yMeTy ia
je n3ysehe jaBHOCTU U3 ynpaBHOr MOCTYrMKa Yy Be3u ca NuTamnma bpure o getety QyHk-
LiMOHMCano ayToMaTckm 1 anconytHo. Mehytum, To 61 6uno HeycknaheHo ca 3axTeBMMa
YcTaBa rge cBako NCK/byUere jaBHOCTM 3 TaKBMX MOCTYNaka Mopa buTy NogBPrHyToO CTPO-
roj KoHTponu nponopumnoHanHocTu. Ltasuwe, Cyg je npnxsatro npema unaHy 6. KoHBer-
unje fa je y nocTynumma Koju ce ofHOCe Ha MuTarba CTapaTesbCTBa Haj AeTeTOM feru-
TUMHO OfpeanTN YMTaB HU3 NpeaMeTa Kao M3y3eTak Of onwTer npasuia ga noctynuum
Tpeba fa ce ofBWjajy jaBHO — LITO Ce CMATPa HEOMXOAHVIM Y VHTEPECY MAfoNEeTHMKA Un
3alTUTe NPMBATHOT XMBOTa CTPaHaKa - Mako notpeba 3a TaKBOM MEPOM MOpa YBeK 61T
npegmeT Cyacke KoHTpone (cT. 86-87).

Cyn npumehyje na ce Tokom gomaher NocTynka NogHOCUTE/bKa NpefCcTaBKe HKaaa Huje
Xanuna Ha UCKIbyyetrbe jaBHOCTY y MOCTYNKY CTapaTesbCTBa. [larbe npumehyje pa joj je,
KaKo je npr3Hana cama NofHoCUTesbKa NpefiCcTaBKe, heH aflBOKaT CaBeTOBAo fla He CMe Aa
OTKpUBA MAEHTUTET AeTeTa 1 TBPAWNA je [a je yno3opusia HOBUHape Aa je NocTynak cTa-
paTerbcTBa NoBepsbrB. OMWTUHCKM CyA Ce 0CNakbao Ha OBe YnkbeHuLe foHocehn 3aKiby-
UaK [ia je OHa CBECHO MoBpefua NoBeps/bMBOCT NOCTynKa. Nopep Tora, ONWTUHCKA Cyf,
je yTBpAMO Aa je peneBaHTHY CTapaTesbCky noctynak nped LieHTpom dopmanHo ucky-
YMO jaBHOCT M3 MNOCTYNKA, WTO je Hana3 Koju Cyf Hema pasnora Aa gosoaun y nutame. Cyq
cmaTpa fja He Mopa fia flOHeCe KOHauaH 3aK/byuyak Mo nrTakby 3aKOHUTOCTY OCMOPEHOT
MeLlarba (cT. 88-89).

Kop nutara Texrbe nermTumMHoOM uniby, Bnaga ce nossana Ha NErMTMMHY Lb 3alwTuTe
npaBa v nHTepeca Apyrux, uHtepeca H. I y nocTynKy cTapaTte/bCcTBa v 3alUTUTe ayTopu-
TeTa npaBocyha. C 0631pom Ha oceT/bMBa NUTaka Koja ce TMUy fele, rae Hajoorbun nHTe-
pec feteta Mopa 61TK of NprYMapHe BaXXHOCTH, a C 063UPOM Ha UMHbeHNLY Aa NoBepsbU-
BOCT MOCTyMNakKa Koju ce TU4y JIMYHKX CTBapW Jeue wrtuTty, namehy ocTanor, n npuear-
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HoCT geTeTa, Cya MOXe NPpUXBaTUTK Aia je NPpeAMETHO MeLlare TEXUII0 NernTUMHOM Lniby
3aWTUTe NpaBa 1 nHTepeca Aapyrux, Haume npasa H. I (cT. 90-91).

[la nu je orpaHnyere 61No HeonxodHo y AeMoKpaTckom apywTey? Cyn npumehyje gajey
OBOM CJ1yyajy [OLWIO [0 NpaBHOr cropa usmehy nopoaye NogHocuTe bKe NpefcTaBKe 1
unaHoBa oueBe nopogauLe H. . oko ctapaTersctBa v 6pure o H. T, y To Bpeme HoBopoheH-
yeTa, KOjU je ycneamo HakoH TParMyHoOr MHUMAEHTa y KoM cy poauTersu H. I naryounm
xmBote. Cryyaj je NpMBYKao Naxwy menuja, nanakyhu npreaTtHOCT geteta 036MmbHOM
pu3nky. Cyn pambe npumehyje ga je yyewhem y cnopHoj TeneBr3njCcKoj eMUCHjn 1 pac-
npaB/batbeM, M3Mehy ocTanor, 0 TOKy NMOCTyMKa YyNpaBHOr CTapaTesbCTBa KOju je Y TOKY,
yKa3yjyhu Ha pa3He HefjocTaTKe y npouecynparby cnyyaja H.T. - op Kojux cy MHOru, npema
TesnleBM3nNjCKOM M3BeLUTajy, 6uny Takohe npusHaT of cTpaHe MHMCTApPCTBa - MOJHOCH-
Tes/bKa MpeAcTaBKe je yyecTBoBana y pacnpasn Koja MOXe fa forpuHece nuTarmbrmMa of
jaBHOr MHTepeca, Noce6bHO NpaBUSTHOT GYHKLMOHUCaba CUCTEMa NOCTYNaka Be3aHuX 3a
6pury o getety (ctaB 103).

Y oBOM Cfyyajy, MpaBO NMOAHOCUTESbKE NpefcTaBke fa 06aBecTn jaBHOCT O HAaBOAHMM
HepoCTalMMa Ha HauuH Ha Koju cy fomahe BnacTu Bogune cnyyaj H. I. je y cynpoTHocTu
Ca beHUM NPaBUMa Ha 3alWTUTY MPUBATHOCTY, YK/byuyjyhn beH naeHTuTeT. Mo MuLLbery
Cyna, ako ce MoCTynuu Bofe y MPMBAaTHOM OKPY»Keky, MOXKe ce OrnpaBAaHO oveKmnBaTh
aa he nHpopmaumje obenoparbeHe y HUXOBOM TOKy 6UTK npusaTHe. CyA Harnawasa Aa
Jeua, nocebHO fojeHYal], HeMajy HMKaKBY MPAKTUYHY KOHTPOJY Haj ynoTpebom cBojux
NINYHKX NoJATaKa, LWTO YK/byuyje HemMoryRHOCT MpUCTaHKa UK pasyMeBara Nnutarba Oko
Kojux 61 ce HUXOB NPUCTaHaK, y Cylyyajy Aa cy ofgpacsia ocoba, 3axTeBao. Y OBOM KOH-
TEKCTY, foMahe BnacTy Mopajy naxsb1Bo Aa 6anaHcumpajy namehy cnobope faBarba npu-
Mefbu y Be3n ca NTareM Of jaBHOT MHTepeca 1 noTpebe 3alTnTe AeTETOBUX HajOObIX
MHTepeca 1 NpaBa Ha NprBaTHOCT. [pUTom Mopajy ce ncnmTaT nocebHe OKONHOCTY Ciy-
yaja, Umajyhn y By nNpaBo AeTeTa fja Ce heroBu NpUMapHU MHTEPeCH Y3nMajy y pa3ma-
Tparbe, WTO 3HaUM Aa UHTepecy AeTeTa UMajy BUCOK NPUOPUTET U HUCY CaMO jeAaH Of
HeKONMKO pa3maTtpatba. 360r Tora ce mopa NprAaT! 3HauajHa TeXxrHa OHOME LUTO CITYXKU
Hajborbem MHTepecy feTeTa, NocebHO Kada pajHa MMa HermopeLyB yTULiaj Ha feTe 0 Kome
je peu (cT. 104-106).

MehyTum, y npecygama gomahux cyfoBa HMjefHO pa3maTpare Koje npowvsnasu u3
npakce Cyfa y Be3u ca peneBaHTHUM MHTEPeCMa O KOjMa je pey 1 MoHallaky NofgHo-
CUTE/bKe NMPEACTABKE HUje YPABHOTEXEHO Ca KOHKYPEHTCKOM MOTpPeboMm 3a 3alTUTOM
[leTeTOBOI MAEHTUTETa M NPUBATHOCTU Kpo3 06e3behrBarbe NOBEP/bMBOCTM MOCTYMKa
yrpaBHOr CTapaTesbCTBa NpurberaBakbem KPUBMUYHOM 3aKOHY U KPUBUYHVIM FOHEHEM U
0OCyAOM nogHocuTesbke npeactaBke. ONWTMHCKU CYA HMje pa3MaTpao Aa /v je 1y Kojoj
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MepU CNlyyaj YK/byuriBao MUTakbe Of jaBHOT MHTEpeca 1 Aa N je NnogHocuTesbka npea-
CTaBKe yueCcTBOBasa y pacnpasu Koja je Morfia aa fonpuHece NUTakiMa of jaBHOT UHTe-
peca. C Tmm y Be3u, Cyq je Harnacnmo Aa ce NOBeps/bMBOCT NOCTYMNKa CTapaTesbCTBa He
MOXe 3aLTUTUTL HU MO KOjy LieHy. Kao 1y Apyrum cinydvajeBrmMa y Kojuma je noBepsbu-
BOCT Urpana Ba)Hy ynory, pasnuumTu acnektu ogpeheHor cnyvaja Tpeba ga ce yamy y
0631p 1 Ja ce paz3nuuntn nHTepecy mehycobHo ogmepe. Cyn NOHaBIbA 1a KOMEHTapu Ha
bYHKLMOHMCare cMcTeMa NOKPEHYTOT 33 OfJTyUrBarbe O CTapaTesbCKUM NpaBriMa U CyA-
6UHY JeLe, YKONMKO ce ThUy NUTaka of jaBHOT NHTepeca, Tpeba Aa yXrBajy BUCOK HUBO
3aluTnTe cobofe n3parkaBara. MehyTum, y oBom cniyyvajy, keuma 6u ce Tpebano nosaba-
BUTN Yy KOHTEKCTY HEOMXOAHOCTI 3alUTUTE MPMBATHOCTY AETETa, MaKo je OHO CaMO HOBO-
poheHue 1 yKkibyuyjyhn Heros ngeHTUTeT 1 BPeQHOCTM Ha Koje ce NMPrBaTHOCT OAHOCHU,
nonyT kerose 106POOVTY 1 AOCTOjaHCTBA, Pa3Boja IMYHOCTU, NMCKXOJNIOLLKOT UHTErpmTeTa
1 ofHOCA Ca APYrvM jbyarMa, nocebHo n3mehy unaHosa nopoauue, y3nmajyhu Kao npu-
MapHO Hajbosbe nHTepece feteta. (cT. 108-109).

Jomahu cyn je ogbro fa pasmatpa nrTara y Be3U ca YMHEHULOM Ja Cy raBHe NHdop-
MaLuje obenoparbeHe y TeneBU3MjcKOM n3BellTajy Beh Orne no3HaTte jaBHOCTU 1 fia Cy Y
HeKoNMKO HaBpaTa somahe BnacTu cmaTparne 3a CxofHo Aa Hdopmuy meguje o ogpehe-
HMM acreKTMma NOPOANYHOT CNopa U peneBaHTHM NOCTYNUUMa. 3anpaBo, HeKe Of OBMX
nHpopmaLmja obenogaHmna je gupekTopka LleHTpa Koja je yak jaBHO M3Hena CBoje CTa-
BOBe 0 Haj6osbeM pellerby Y Be3u ca CTapaTesbCKum npasuma Hag H. Iy emucuju MNposje-
peHo. [pema Tome, CMOPHU TENEeBU3NjCKN N3BELUTAj Y KOM je NoJHOCUTE bKa NpeacTaBke
Yy OCHOBW y4eCcTBOBasa Huje Npyno HMKakee nHpopmauuje Koje jaBHocTu Beh Hucy bune
no3sHate. KOHKpPeTHO, NMe feTeTa U MMeHa ApYyrux ymelwaHux ocoba seh cy 6una gobpo
no3HaTa 13 paHujux n3BeLlTaja y MenjrMa, Kao 1 AeTasby o TOKy 1 ¢pa3mn NocTynka y Be3u
ca cnyyajem H. I. YnpKoc Tome WITO Cy HeKM enlemMeHTM nofaTtaka o Kojuma je pey Beh 6unu
Mo3HaTK jaBHOCTU, Aasbe LMpere ,jaBHUX nHbopmaumja” Tek je Tpebano ofBarHyTn y
O[HOCY Ha NpMUBATHOCT feTeTa (cT. 110-111).

Mpunukom MCNUTUBatba MHTEPECA O KOjUMa je pey 1 NMoHallakba NogHoCKTeSbKe npea-
ctaBke, Cyq Hanasm fa je Takohe BaXKHO HarnacuTu fa ce yyewhe nogHocutesbke npeg-
CTaBKe Yy CMOPHOM TeJIeBM3NjCKOM U3BELUTajy He MOXKe pa3mMaTpaTtyé u3osioBaHo. To ce
MOpa MOCMaTPaTH y WMPEM KOHTEKCTY MEAUJCKOT 13BELLTaBaka O MuTakKMa O KojrMa
ce pacnpaesba y Tom n3BewwTajy. C TM Y Be3u, Takohe je BaXKHO HanoMeHy T/ fia Cy npema
fomaheM 3aKOHY 1 peneBaHTHM ofpefbama O HOBMHAPCKO] ETULIM HOBUHAPW KOju Cy
yyecTBOBanM y NPUMNPEMUN TENEBU3MjCKE eMUCHje MMANIN BaXXHY OArOBOPHOCT Aa obe-
36ene foa noeepsbriBe MHPOPMaLMje Y Be3un ca fieLloM He 6yay oTKpuseHe. Minak, OnwTuH-
CKU Cy HYije Yyo 3anurce HOBMHAPA Kako 61 yTBPAMO CaBeTe Koje Cy Aanu NOAHOCUTESbKI
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npeacTaBke M OKOMIHOCTU Y KOjUMa Cy NoBepsbrBe UHPOPMaLMje CHAM/bEHE U KacHWje
npukasaHe y n3sewwuTajy (ctas 112).

Cyn Takohe npumehyje ga gomahu cynoBu HUCY y3enu y 063mp ummbeHuly aa ydewhe
nofHoCMTeSbKe NpeAcTaBke Yy CNOPHOj TeNeBU3UjCKOj EMUCHjU HUje MMAno 3a b 3a40-
BOJbetbe pafio3HanocTn ogpeheHe nybnuke y Besn ca fetasbuma NprBaTHOT XKMBOTa HEKe
ocobe. 3anpaBo, Kao WTO je 1 cam ONWTUHCKU CyR YTBPAUO, MOAHOCUTE/bKA NpefcTaBKe
je noctynuna y pobpoj Hamepu fa 3awtutn nHtepece H. I nokpehyhu nutara y Be3u ca
HenpasBuiHUM GYHKLMOHMCambeM ycnyra coumjanHe 3awtute (ct. 113-115).

CxofHoO TOMe, AoLW10 je o KpLuera ynaHa 10. KoHBeHuuje.

TUDIO MONITORI AND OTHERS V. GEORGIA

npepcraBke 6p. 44920/09 n 8942/10, npecyaa op 30. jaHyapa 2020. roguHe

" YurbeHnuHo cTarbe

Y osom npegmety Cyq je cnojuo ABe npefcTaBKe Koje Cy NofgHena Tpy NnogHocuoua npea-
cTaBKe. [pBa npefcTaBKa OQHOCK Ce Ha NPBOT 1 APYror NoAHOCMOLa NpeacTaBKe, oK ce
apyra ogHocu Ha Tpeher nogHocuoua npeacTaBke.

MpBy nogHocunay npeactaeke je HBO ocHoBaHa ca Lu/bem cnpoBoherba HOBUHAPCKMX
ncTpara o nNuTamwMma of jaBHOr UHTepeca. [lpyra nogHocuTe/bka nNpeacTaBke je HOBU-
HapkKa 1 jegaH of unaHoBa ocHuayva HBO. OHa je 2007. roguHe HacTynuna y nme npsor
nogHocmoua NpeacTaBke M 3aTpaxkuna of cekpetapujata OKpyxHor cyga y Kawypujy
[a joj omoryhu yBug y cnvce npegmeTa Koju ce OHOCE Ha OfBOjeH KPUBUYHM MOCTYMNaK
NoKpeHyT NpoTuB usBecHor T. E., y kom je ocyheH. OHa Huje HaBeNa passiore 3a CBOj 3aXTeB
N KpaTKo je pekna fa HamepaBga fa doTokonupa un doTorpaduLle matepujan o KoUBUMUYHOM
npegmeTy Koju ce uyBa Yy apxuBu cekpeTapujaTa cyga. CekpetapujaT cyfa je o4buo HeH
3axTeB, HAKOH Yera je nogHena Ty»0y cylly NpoTUB ofJiyKe ceKpeTapujaTta, 3axTeBajyhu
HbeHO noHumwwTaBare. OKpyXHU cyg y bopjomujy opgbaumo je weHy Tyx0y Kao HeoCHo-
BaHy 1 NOTBPAMO Aa je OCMOopeHa ofslyKa cekpeTapujaTa CyAa 3aCHOBaHa Ha NpPaBUIHOM
Tymauerby 3aKoHa. [lpyra nogHoCHTe/bKa NPefCcTaBKe je ynoxuna »anby Ha OBy OAJTYKY.
Ha pounwty npeg AnenaunoHum cygom y Tonnucurjy xanba nogHocuTesbke npeacraBke
je onbaueHa 1 notBpheHa je npecyna Huxer cyaa. KacHuje je BpxosHu cya py3uje npo-
rnacvo »anby NoAHOCKTE/bKe NPefCcTaBKe HEMPUXBAT/bYBOM, YMME je MOCTYMNaK OKOHYaH.
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Tpehu nogHocunal npefcTaBke 610 je agBokaT y Mpy3mju. OcybeH je 3a npeBapy 360r
Kpahe HOBLa, Koju My je KNnjeHT noBepuro 3a 0b6e3beherbe KayLuje y KpUBMYHOM NOCTYIKY.
Jok je 610y 3aTBOpPY, NOAHOCKNAL, PEACTABKE je 3aTPaXkMO KOMUjy CBMX CYACKUX peLlea
Koja ce ofjHOCe Ha M3puLatbe NPEBEHTUBHNX Mepa Y MPeTKPUBMYHOM MOCTYNKY Y LWecT
pasnMunTUX U HEMNOBE3aHUX KPUBUYHUX NpeameTa. Huje npeuunsnpao 3aLTo ra 3aHnumajy
ynpaBo Te uHpopmauuje. Cekpetapujat Cyga rpaga Tomnucuja nocnao je tpehem nog-
HoCvoLYy NpeAcTaBKe KOMUjy M3peKka peneBaHTHUX CYACKMX pellera, HaBogehu pa ce,
npema 3akoHWKY O KPUBMYHOM MOCTYMKY, MOTY OTKPUTW CaMO M3peKe peLlera O npu-
TBOpY. Tpehn noagHoCUnaL npeacTaBke NOAHEO je Ty»K0y cyay NpoTuB cekpeTapujaTa Cyaa
rpaga Tonnucuja. Anenaumonn cyn y Tounucujy oabaumo je Ty0y Tpeher nogHocroua
npeacTaBke Kao HEOCHOBaHY.

MNMoTom cy ce cBa Tpu MogHoCMoUa npefcTaBke obpatuna EBponckom cypy, TBpaehu
Ja je npema unaHy 10. EBponcke KOHBeHLMje HUXOBO NPaBo Ha ciobofay uspakaBara
noepeheHo yckpahrBareM NPUCTYNa TpaxkeHUM MHPopMaLiMjama.

Cya Huje yTBPAMO Kpluere ciobofe n3paxkaBara 360r ogbujarba rpy3mnjckmnx Bnactu aa
omoryhe yBug y cnuce KpMBMYHOT NpefMeTa HeBMaAMHOj OpraHn3aLlunjy U heHoj HOBK-
HapKW, jep HOBMHapKa Huje npeuur3npana CBpXy 3axTeBa 3a MHdopmauvjama. LtaBuwwe,
Cyn je cmaTtpao fa, ¢ 063MpoM fAa je HOBMHapKa MOra Aa HacTaBu U 3aBpLUK mcTpary
6e3 yckpaheHux nHbopmaLmja, OHe HUCY Bunie of CYLITUHCKE BaXKHOCTU 3a AefIOTBOPHO
OCTBapVBarbe heHUX NpaBa Ha cnoboay n3paxaBarba.

LLITo ce Tue gpyre npeacTaBke, KOjy je MOAHEO afBOKAT KOju HMje NoBe3aH ca NpBa ABa
nogHocroua npepactaske, Cyn y Crpasbypy je 3ay3eo cTaHoBULWITE Aa NogHOCUNAL Npea-
CTaBKe Huje 610 HN HOBMHAP HK, YyBap jaBHOT MHTEpeca’, Te CTOra, MakKo je Tpaxkno uHdop-
MaLuje y nocefly ip»aBe, Huje Morao fia yKmBa 3altuTy npema unaHy 10. KoHBeHuUuje.

HajBaxxHmja nocnegmua npecyge je Aa HeBnaguHe opraHusauuje, HOBUHapW unn gpyru
,dyBapu jaBHOI MHTEpeca” Koju Tpaxe NPUCTYN jaBHUM OOKYMEHTUMa MOpajy Aa Haseay
CBpPXy CBOT 3axTeBa M [ja objacHe fa je NpUCTyn JOKYMEHTMMA KOju Tpaxe of, CYLUTUHCKe
BA’XHOCTW 32 FIXOBO HOBMHAPCKO U3BELUTAaBaHEe U ja TPAXKeHU [OKYMEHTM cagprke nHbop-
Mauuje of jaBHOT MHTepeca. YKONMKO OBU YCNIOBM HUCY UCiyreHn, ynaHom 10. EBponcke
KOHBeHLMje Huje 0byxBaheHO NpaBo Ha NpUCTYN HGOPMaLMjama WTO HaLNOHAHVM BRa-
CTMMa OCTaB/ba AUCKPELIMOHO NPaBo Aa Ha AoMaheM HVBOY ofjpefie Ofcer 1 rpaHuLie npasa
Ha NPUCTYN jaBHUM AOKYMEHTMMA, 63 MCNnTVBakba of cTpaHe EBponckor cyaa.
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ANDLI AND OTHERS V. HUNGAR

npepcTaBka 6p. 63164/16, npecypa of 26. maja 2020. roguHe

" YumeHnuHo cTarbe

Hekonvko mahapckrx HoBmHapa je 2006. roguHe gobuno nucma weda lMNpec cnyxbe
mahapckor MapnameHTa, KojuMa Cy 06aBelITeHN [a Cy HUXOBE HOBMHAPCKe aKpeauTa-
uvje cycneHpgoBaHe. OBUM HOBMHapvMa je 3abparbeH npuctyn MapnameHTy Ha Heop-
pebeHo Bpeme jep cy npeTxogHo oabuny aa Hanycte ogpeheHe fenose npoctopuja y
Kojuma Hucy nmanu osnawherbe 3a cCHUMahe. HoBuHapm Cy yLunm y oBaj Aeo npocTopuja
Kako 61 nocTaBsbany NTakba NocaHULMMa 3aTo WTO HUCY MoK fa um npuby y 3a To
onpeheHom npocTopy.

Cyn je nocebHO yTBPAMO Aa Cy MOAHOCUOLUWM NpPeAcTaBKe, HOBMHAPY Koju paje y pas-
HVIM MeAWjMa, N3BELLTABASIN O MUTatbVIMA Of jaBHOT MHTEPEeCa - HABOLHVIM HE3aKOHUTUM
nnaharbuma noeesaHum ca HapopHom 6aHkoM. bbrixoBa akpeauTauuja 3a pag y Mapna-
MeHTy 61na je cycneHgoBaHa HAaKOH LITO CY MOKYyLWany Aa pa3roBapajy ca nociaHnuLmMma
13BaH NpocTopa npeasubeHor 3a Takey BPCTY paga.

Mako npuv3Haje npaBo napnameHata Aa perynaviy noHaware y CBOjum Npoctopujama,
Cyn je yTBpAMO Aa NOAHOCHOLM NPefCcTaBKe HUCY MManu HYKaKaB MexaHn3am Aa ce xane
Ha cycneHfoBarbe CBOjuX akpeamTaumja. CTora caHKUmMja NpOTUB X HMje buna npaheHa
JOBOJbHMM 3aLWTUTHUM MEXaHM3MKMMA, LITO je OBEeSIO A0 Kplena KoHBeHuuje.

Y oBom cnyuyajy, BOK cy Tpaxunu mHbopmaumje of napnameHTapaua, nogHocuoum
npefcTaBke Cy ce MoHalany CynpoTHO MpaBuiaUMa NoHalwana y lNapnameHTy, Koja cy
3abparbmBana cHUMare y ogpeheHmnm obnactmma. LLiTo ce Tue unkbeHnua y npeamerty,
Cyn ce yBepuo fia NogHOCKOLM NpefCcTaBke HUCY foOWnn caHKuMjy 3a flaBatbe nHbopma-
Luja o NTarbUMa o MOSIUTUYKE BAXKHOCTM, BER 38 MECTO U HAaUVIH Ha KOjU CY TO YUUHWIIU.
Crora ce oBaj ciyyaj He ogHOCK Ha 3abpaHy o6jaB/buBara MaTepujana, Beh Ha npeay3u-
Marbe Mepa NpoTUB HOBMHapa NoAHOCKaLa NpeacTaBke, MOCEOHO Ha CYCNeH3ujy HIXo-
BMX aKpeauTauuja y MNMapnameHTy, 3060r paghu Koje KpLue Hanor npefceaHrKa o ynacky u
npuctyny 3rpaau MNMapnameHTta. MehyTnm, ocnopeHa caHKUuja 1 fasbe je umarna 3a nocse-
Onuy orpaHuyerbe HakHagHUX HOBUHAPCKMX aKTMBHOCTM MOAHOCMNaLa NpencTaBKe,
HavMme ONPEKTHO M3BeLuTaBame 0 pagy [NapnameHTa (cTaB 64).
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CxoZHO TOMe, NPUNKOM NPOoLEHe y OBOM CJlyydajy Aa Nv je Mepa Kojy je NnpefceaHuk npe-
Zy3eo 6vna HeomnxofHa, MOPaNio ce BOAMTM payyHa U O UHTepecy nojHocunaua npes-
CTaBKe Aa HamnpaBe OCMopeHe CHUMKE U O HUXOBOM MHTepecy 3a U3BeluTaBatbe O aKTy-
enHnm nuTamwuma MapnamenTa. Cyn ce He cnake ca BMaguHMM aprymeHTOM fa npeg-
METHM CMUCU HUCY HaMereHU Aa ce GaBe NuTakbeM oOf jaBHOr MHTepeca, Beh aa npep-
CTaB/bajy MOC/TaHMKE Ha CEeH3aLMOHANMCTUYKLA HauMH 1 360r Tora HWUCY MoApasyme-
Basiv UCTV HMBO 3alUTUTE KOjy 61 NapnameHTapHO M3BelUTaBakbe MHave nmano. Cya npu-
mehyje fa cy 3anncu HamerbeHM JOKYMEHTOBakby peakLuje NocaHrKa Ha HaBoaHe uie-
rasiHe mcnnaTte nose3aHe ca HapogHoM 6aHKOM CTBap Of 3HauyajHOr jaBHOI MHTepeca
KOja je MpuBYKa 3HayajHy Naxkwy meanja. Y Tom KoHTeKcTy, Cyq je Beh cmaTpao fa cno-
60fa WTamne Npy»a jaBHOCTW jelHO Of HajbobMX CpefcTaBa 3a OTKpuBamwe 1 Gopmu-
parbe MULWbera O NAejama 1 CTaBOBUMA HXOBUX MOMUTMYKMX NuAepa. KoHKpeTHO, aaje
nonuTMYaprmMa NPUINKy fa pasMuciie 1 KOMeHTapuLly npeoKynauuje jaBHoOr Mhbetba; Ha
Taj HaumMH omoryhaBa cBMMa [ia yyecTByjy Y cnob60OAHOj NONNTNYKO] pacnpasu Koja je y
OCHOBW KOHLenTa gemokpatckor gpywTea. Cyf cTora npuxeaTta Aa je npegmeT CHUMarba
nogHocMnaua npeAcTaBky 6rna HOBUHAPCKa MOKPUBEHOCT NiTakba Of jaBHOT UHTepeca.
LLITo ce Tue nHTepeca NnogHocunaLa npeacTaBke Jda UM ce Ao3BoAM ynasak y MapnameHT
paau parber nsBewwTaBama, Cyn Hema notelukoha fa y3me y 0631p Aa ce To OAHOCUIIO Ha
nriTaka O KOjUMa je jaBHOCT UMana NerMTUMHY NHTepec Aa b6yae obaBewwTeHa (CT. 65-66).

NctoBpemeHo, Cyn je Mmao Ha ymy fa je MHTepec Koju Tpeba MepuTh ca UHTEPecom
[aBatba MHbOpPMaLMja O NUTakby Of OMLUTEr MHTepeca Takohe 61O jaBaH No CBojoj Npu-
poau: 3alTnTa ypeaHor obaBrbarba NOCAaHUYKOT NMOCAa, Kao 1 NpaBa HapOAHUX Noca-
Huka. C Tum y Be3u, Cyg npumehyje TBpAY NogHoCKNaua npeactaBke Aa Brafja Huje
ycnena fa AoKa)ke Kako je BMAeO CHMMaK MOrao fla oMeTa pefoBaH paj M HeCMeTaHO
byHKUMOHMCarbe NapnameHTa. Takohe y31ma y 063vp BnaguH aprymeHT o Winpoj cnobog-
HOj MpOoLEeHM JpXaBa Aia ycrnocTaBe Nponuce Koju ce ogHoce Ha GyHKLUMOHMCarbe napna-
MeHTa (CT. 67-68).

Kao wro je Cyn Beh cMaTpao y KOHTeKCTy cniobofie roBopa NaprnaMeHTapala, HauoHanHe
B1IaCTW, HAPOUNTO MapnameHTn (UNu ynopearBa Tena cactaB/beHa of U3abpaHux npea-
CTaBHUWKa HapopAa), 3ancTa cy y 6orbem nonoxajy og mehyHaponHor cyauje aa npoueHe
noTpeby fa ce orpaHMuM NOHalLake YnaHa Koju n3asrea nopemehaje y ypegHom Bohemy
napriaMeHTapHYIX pacrnpaBsa 1 Koju Moke 61T LITeTaH 3a OCHOBHU MHTepec obe3behHera
edrKacHor QyHKLMOHVCara NapfaMeHTa y aemokpatuju. C gpyre ctpaHe, y3umajyhu y
0631p OKONTHOCTM OBOT CJlyyaja, HauMe Aa ce HaBoAHO omeTajyhe noHalarbe [oroguno
BaH MJeHapHMX cefH1La nnn 6uno Koje gpyre nonuTuuke pacnpase y MNapnameHTy, oBaj
cnyyaj Tpeba pasnmkoBaTh of cMTyaumja y Kojuma Ccy npeay3eTe Mmepe Kao OAroBOp Ha
roBop WK NOHallaka Koja OMeTajy ypefHO Bohere napnameHTapHe pacnpase (Bugetu
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Kardcsony and Others v. Hungary®®' n Selmani and others v. the former Yugoslav Republic of
Macedonia*®). Cyg, mehyTum, NprixBaTa fla NapiameHTN NMajy Npaso Ha oapeheHyn cTeneH
MOLUTOBakba Y Perynvcakby NoHallarba y napiameHTy - ogpebrBarbeM nogpyyja 3a esu-
[EeHTUpatbe - Kako by ce n3dernu nopemehaju y pagy napfiameHTa, a Aa TakaB nopemehaj
He 6yfe ouurnegaH (ctas 69).

OOS FLAVUS AND OTHERS V. RUSSIA

npepcTtaBka 6p. 12468/15, npecypna o 23. jyHa 2020. roguHe

" YurbeHnuHo cTame

MpenmeT ce oQHOCK HA HU3 Hasora 3a 6noKuparbe Koje je U3[ao APKaBHU TyXKunau, a
n3BpLINO POoCKOMHaA30p (PYCKO perynaTopHo Teno y obnacTy TefieKoMyHrKalmja), npo-
TUB TpY BebCajTa Ha OCHOBY 3aKkoHa 0 UHOpPMUCatby, KOjU je OO U3MerbeH 1 AOMYHeH
2013. rogunHe, Kako 61 ce Ap>kaBHOM TyXuoLy fano osnawhere ga 6noknpa npuctyn
BebcajToBuMa Koju cagpxe: (1) no3mBe Ha MacoBHe Hepepfe, eKCTPEMUCTMYKE aKTUBHO-
cTy, yyewhe y HeofobpeHM MaCOBHMM OKYM/bahMa; (2) eKCTPeMUCTMYKe MaTepujane;
Kao U (3) nHpopmauuje o TEXHONOIjama Koje ce MOry KOpUCTUTY 3a NpUcTyn 6iokupa-
HUM BebCajTOBUMa KOjU caprKe eKCTPeMUCTUYKIM MaTepujan. Hano3u cy n3gatm npotus
TPW rNaBHa pycka orno3uumoHa BebcajTa, u To: MpaHu.py, Bebcajta koju objaBrbyje BeCTH
N MULLIbEHbA, PEFMCTPOBAHON Kao CPEACTBO jaBHOT MHbOpMUCarba umjn je BnacHuk OO0
®naByc, KoMNaHWja NOAHOCKAL NpeAcTaBKe; oHNajH nucTa Er.py; n Bebcajta Kacnapos.
pY, Y BNaCHLWITBY OMO3ULIMOHOT NMOANTUYAPA, KOjU je Takohe jenaH of nogHocunala npea-
CTaBKe y OBOM npepMeTy. Beb cajToBu Cy cafpaBany TEKCTOBE KOjUMa ce npy»asa nog-
pLUKa JbyAuMa yxanweHM TOKOM MacOBHUX Hepefa Koju Ccy ce goroamnu Ha Tpry bonot-
Haja y Mocksu 6. maja 2012. rogumHe.

MpucTyn BebcajToBMMa nogHOCKaLA NpeAcTaBke 610 je 6MIOKMPaH 1 of X je, nyTem
obaBelUTetba, TPaXKEHO Aa N36pULLY HaBOAHO yBpeasbuse nHopmaumje. Bebcajt Kacna-
pOB.pYy je HaBeo y CBOjoj NpeAcTaBUM EBponckom cyay fa, ynpKoc 3aMmeHun 3abparbeHor
MaTepujana, Huje o6M1O HIKaKkaB OAroBOP Of TENEKOMYHUKALMIOHOT PerynaTopHor Tena
Kaja je y BuULIe HaBpaTa TPaxuno of Hera Aa npectaHe ga 6nokmpa npuctyn. [JpxxaBHu
TYXWnay je n3gao Hanor 3a 65nokmpare Be6CajToBa Ha OCHOBY Tora LITO Ccy UHpopMa-

581 Kardcsony and Others v. Hungary, npenctaBka 6p. 42461/13, npecypa og 16. centembpa 2014.
582 Selmani and Others v. the former Yugoslav Republic of Macedonia, npepctaBka 6p. 67259/14, npecyna op 9.
debpyapa 2017.



Moce6He 0611acTy U3 JOMEHa yrpaBHOT CyaCTBa 31

uvje Ha BebCajToBMMa NogHocMaLa npefcTaBKe ,yKa3usasne Ha jeqHoobpasHy TeMaTcKy
TeHAeHUWjy Ka 13BeLuTaBaky O jaBHUM forahajriMa He3akoHWTe Npupofe Ha TepuTopujn
Pycnje”.

EBponcku cyg je 3ay3eo cTaHOBMLUTE [ja CY Hano3u 3a bnokupare BKoHTakTe Hanora nog-
HocCuoLa NpeacTaBKe 1 orpaHMyYaBame NPUCTyna 3a Tpu objase Ha 61ory o naHnpaHUm
AeMOHCTpaLumjama npeAcTaB/bany ,MPETXOAHO orpaHuyaBame” cnobofe M3parkaBama,
jep cy Ty>kuoun noctynanu npe 6uno Kakee cyficke oAJiyke o TOMe Ja je cafpaj Herne-
ranaH. TakBa npeTxofHa orpaHnyaBarba Ouna cy onpaBfaHa camo y M3y3eTHVM OKOJI-
HOCTMMa 1 3axTeBasia Cy jacaH NpPaBHM OKBMP Kako 61 CyoBM MOV AeNOTBOPHO Aa UX
npencnuTajy.

Cyn je yTBpAMO fa Cy PYCKM TYKMOLM UManu WpoKa oenawhetba fa 6nokrpajy npuctyn
WHTEPHET cappKajy Be3aHoMm 3a yuewwhe y HeogobpeHM AeMoHCTpaumjama. To WrpoKo
LOVCKPELIMOHO NpaBo OMETaro je cygoBe y obe3behuBamy JeNOTBOPHOT NPenCnnTUBaha
ofnyKa v 3Hauuo je aa he ycnewHo npaBHO OCNoOpaBakbe BEPOBATHO OUTY TELKO. JeiHO-
MeCEeUH POK 3a MPenCnuTMBake 3HauKo je fa ce OHO MoXKaa Hehe 3aBpwunTy Npe camor
forahaja, nuwagajyhun noctynak ceakor cmmcna. lNoctynak 6iokmpama ctora Huje Mmao
HeomnxofAHe rapaHuuje NpoTuB 3110ynoTpebe, Kao LWTO 3axTeBa CyAcKa npakca EBponckor
Cy[a Koja ce OiHOCU Ha Mepe NPETXOLHOT OrpaH1YaBakba.

Haparbe, 06jaBe Ha MHTepHeTY bune Cy Be3aHe 3a NPOTECT MOBOLOM MTaHa Of ONLuTer jaB-
HOr VHTepeca, oueKkmBasno ce Aa he npucycTBoBaTU cCamo OKo 50 JbyAn, a nogHOCKNAL, Mpea-
CTaBKe Huje N0o31Bao Ha Hacu/be nnu Hepepe. CTora je HheroBo KpLuekbe NocTyrnka y Besn ca
jaBHVM pgorabajyma 6mno uncto GopmanHe NpPUPoAe U HE3HATHO MO CBOM KapaKTepy.

EBpoOncKM cyq je 3ay3e0 CTaHOBULUTE [a HUje BUNO HyXKHe ApYLUTBeHe NoTpebe 3a Mepama
NPEeTXOAHOr OrpaHMyaBakba, a CyAOBU HUCY Janun ,pesieBaHTHe W JOBOJbHe pasnore”
3a Mellarbe y npaBa nogHocmoua npeactaske. Ctora je AOWO A0 Kpliera ynaHa 10.
EBponcke KoHBeHUuje.
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AHMED YILDIRIM V. TURKE

npepctaBka 6p. 3111/10, npecyna op 12. peyembpa 2012. roguHe

" YumeHnuHo cTarbe

OBaj cniyyaj ce 0gHOCKO Ha CyACKY OANYKY 0 6riokmpamy npuctyna Google cajty. Mpotus
NogHoOCKOLa NPeACTaBKe KojU je 610 BNACHUK UHTEPHET CTPAHNLIE MOKPEHYT je KPUBUYHM
noctynak 36or Bpehama ceharba Ha AtaTypka. Kao pesyntaT ognyke, npucTyn CBUM OCTa-
num Beb nokauujama je 6uo 6nokupaH. NMogHocnnal NpeacTaBKe Ce »Kanuno fa Huje Morao
[a NPUCTYNY CONCTBEHOj MHTEPHET CTPAHMLM 300T OBE Mepe HaNOXKeHe Y KOHTEKCTY Kpu-
BMYHOT MOCTYyNKa 6e3 nkakee Be3e ca kUM Unv keroBom Beb nokauujom. Tepamo je pa je
MepoMm noBpeheHOo HeroBo NPaBo Ha C/1I0boay NpriMaka 1 NpeHollera UHGopmMaLmja 1
naeja, ogHocHo unaH 10. EBponcke KoHBeHLuje.

Cyn je 3ak/byuno fAa je JowWO A0 Kpllekba unaHa 10. EBponicke KoHBeHUuje (cnoboga
n3pakaBaba), TBPAMUBLUN Aa Cy eheKTU NpegMeTHe Mepe GUNM MPOM3BOJbHU 1 [a je Ccya-
CKa KOHTpona 61oKkmpama npuctyna 6una HefloBo/bHa fla cnpeuu 3noynotpebe.

Cyn je npuxBaTvO fja OBO Huje NMoTNyHa 3abpaHa, Beh orpaHnyaBare NpPUCTyna UHTep-
HeTy. MehyTum, oBakaB edekaT orpaHMUYera Huje yMamno Heros 3Havaj, mocebHo jep
je NHTepHeT caja NOCTao jefHO Of FMaBHMX CpefcTaBa 3a OCTBapMBaMe npasBa Ha CJlo-
6oy n3pakaBarba U UHPopmMucara. Cyn je, Takohe, MOCEGHO MOHOBMO fa je orpaHu-
uere nNpucTyna nsBopy uHbopmavmja 6uno KomnatTnbmunHo ca KoHBEHUWjOM caMo ako
je nocTtojao cTpor npaBHW OKBUP KOjy perynuiie fenokpyr 3abpaHe u ako cy bune npy-
XeHe rapaHumje cyacke peBu3nje paau cnpeyasarba Moryhux snoynotpeba. Mehytum,
KPUBWYHM CyA je oanyuro Aa 6nokmpa cBaku npuctyn Google cajToB1ma, jeAHOCTaBHO ce
Nno3BaBLUM Ha MULWIbere [upeKumje 3a TenekomyHukauumje (TVIB) 6e3 ytephusara ga nu
6v ce Morna npefyseTn Mare JanekocexHa Mepa fa ce TauyHo 6oKMpa NPUCTYN NOKa-
unju y nutary. [larbe, Hje 6110 Ha3HaKa Aa je KPUBMYHU Cy[ YYUMHUO MOKYLIaj ogMepa-
Bakba PasNMUNTUX UHTEpeca O KojuMa je ped, nocebHO npoueHom Aa nu je 6uno Heon-
XO[AHO Ja ce 6rnokupa cBaku nprctyn Google cajtoBuma. Mo muwbeny Cyna, oBaj Hefjo-
cTaTak je nocneauua gomaher 3akoHa Koju Huje yTBpaAno HujefHy obaBesy cyAa fAa ncnuta
na nu je Google onpasgaHo 6noknpao Benenpopajy. Cyfosu cy Mmopanu y3etu y o63up
UrtbeHULly fia TaKBa Mepa YVHU BENUKe KoNnurHe nHbopmaumja HeNnpUCTYnayHmM, LITO
OVIPEKTHO yTrYe Ha NpaBa KOPUCHMKA MHTEPHETA U Ma 3HauyajaH KonaTtepanaH edekar.
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4. [paBa cTpaHaua

4.1. [1paBo Ha a3nn - MehyHapoaHy 3awTuTy

KoHBeHumja o cTatycy m3bernmua m3 1951. rogmHe ycnoctaB/ba cucTem um3bernmyke
3alTnTe N gedurHULE Koje nuue yKmBa MehyHapoaHy 3awTnTy.’® Tako ce nop nsbernu-
LoM noppasymeBa Nvue Koje ,60jehin ce onpasgaHo aa he 6uTy npororweHo 360r cBoje
pace, cBOje Bepe, CBOje HaLMOHATHOCTK, CBOje NPUMNagHOCT HEKOj COLMjanHoj rpynu uim
CBOjVX MOJIUTUYKUX MULLIbEHA, Hahe 13BaH 3em/be unje Ap»KaB/baHCTBO OHO MIMa U Koje
He »enu unu, 36or Tora cTpaxa, Hehe Aa TpaXku 3alTUTY Te 3eM/be; UNN Koje, ako Hema
[p>KaB/baHCTBa a Hanasm ce U3BaH 3eM/be Y K0joj je Masio CBOje CTanHO MecTo bopaBKa
ycneq TakBux gorabaja, He MoXe 1K, 360r cTpaxa, He XKenu Aa ce y by Bpatn”>® 13 ose
deduHMLMje Cnefn HEKONMKO eneMeHata Koju Mopajy OuTu KymynaTMBHO WCMyHeHU
y CBaKOM KOHKPETHOM cJlyyajy Aa 6u ce roBopuno o usbernuun. Y nutamwy cy cnegehu
enemeHTu:

1. TocTojarbe enemeHTa MHOCTPAHOCTU — NiLie Ce HaNla3n U3BaH 3eM/be Ap»KaB/baH-
CTBa, OQHOCHO NpebuBanuLTa y Ciy4ajy anatpraa (nmua 6e3 gpxaBbaHCTBa);

2. Mopa nocTojaTi CTBapHa OMACHOCT Y TOj 3eMsbM, Koja je npaheHa cybjeKTMBHUM
CTPaxoMm 1 06jeKTVBHNM OKONTHOCTUMA;

Jlnue je npeTpneno NporoH Uan My NPeT 036usbHa NOBPEAa Mo XKUBOT U HTETPUTET;

4. Jlvuye NnporoHe camu Ap>KaBHW OPraHu UKW ra NPoroHe nNpvBaTHa 1nua, anv My ap-
»aBa yckpahyje nomoh u 3awtuty;

5. ﬂl/lLleje NPoOrokbeHo I'IOje}J,HOM oA neT OCHOBa: pacu, BEpoOnCnoBeCcT, HaUMOHaMHO-
Ty, ,El,pyLLITBEHOj rpynu nnm NnoONNTNYKOM MNLLJbeRY.

Kapa nuue ncnyHun HasefeHe ycnose, 6rhe npumerseH nocebaH npaBHW pexxum 1 oHo he
yXnBaTV MeHyHapoAHY 3aLlITUTY KOja ce Npu3Haje nsbernuuama. Jluue Koje ucnyrasa cse
ycnoBe 3a flobujare n3bernnukor ctatyca, cMaTpa ce nsbernmuom 6e3 o63upa Ha To fa nm
My je Taj CTaTyC Npr3HaT Y NOCTYNKY Npej opraHiMa Ap»KaBe Ha unjoj Teputopuju 6opasu,
anu je HeonxoAHO Aa ra Ta Ap>kaBa naeHTNdrKyje, Wrto he oHa yUMHUTU y NOCTYNKY a3nna,
Koju cama ypehyje. M36ernvua nma obaBesy ia ce NOBMHYje NPOMNMUCUMa 3eMJbe Koja My je

583 Ypepnba o patudukauuju KoHseHumje o ctatycy nsbernuue,,Cnyx6enn nuct ®HPJ - MehyHapoaHu yrosopu
1 apyru cnopasymu’, 6p. 7/60.
584 YnaH 1 a) KoHBeHUuje.
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npu3Hana n3bernnmuky cTaTyc, Kao 1 Mepama Koje Cy yCcMepeHe Ha ouyBakbe jaBHOT pefa
1 mupa. M3bernuue yxmBajy HU3 nNpaBa Koja UM rapaHTyje KoHBeHLMja, nonyT 3abpaHe
OVCKpUMUHaUWje, cnobofe BeponcnoBecTy, CTULlakba UMOBMHE, MPaBa Ha NPUCTYN CyAy,
obe3behetrba CTaHa, MpaBa Ha NPUCTYN 06pa3oBatby, Kao 1 Npasa M3 pagHOr ogHoca 1
coumjanHor ocuryparba.

MNako je m3bernuuka 3awtuta ycnocTaB/beHa KoHBeHuMmjom o ctaTtycy msbernuua, a
EBponcka KOHBeHUMWja He rapaHTyje MpaBO Ha a3, OBaj MeHyHAapPOAHW MHCTPYMEHT
je BpemeHOM MOCTao HajBaXkHWj MHCTPYMEHT usbernuuke 3awtute y EBponu. Tpaxu-
oUW asuna Mory ce OC/OHUTM Ha 6pojHe unaHoBe EBporncke KOHBeHLUMje, Of KOjux cy
HajBaX}HWju:

UYnaH 2. (NpaBo Ha M1BOT) - Kaa je KUXOB XKMBOT YrPOXeH, NOCe6HO NOBPATKOM Y 3eMiby
nopekna.

UnaH 3. (3abpaHa Myuetba) - Kapa ce Hanase y HexyMaHVM yCJioBUMa y Ap»KaBu npujemMa
WM UM NPETN OMACHOCT MO HeKKn 00NK 3110CTaB/batba YKONMKO 6yay BpaheHn y 3emiby
nopekna.

YnaH 5. (cnobopa n 6e36eaHOCT NINYHOCTY) - rapaHTyje da Tpakmoum asuna Hehe 6UTH
nuweHun cnobofe, a ako To Mak bByae yumrbeHo, nponucyje 6pojHe rapaHuuje Koje um

npvnagajy.

YnaH 8. (NpaBo Ha NpriBaTaH XMBOT) - MPUMEHbYje Cce y KOHTEKCTY Crajarba ca YnaHoBMMA
nopoAuLe Ny bUXOBOr pasfBajatba, Y C/lyyajy genoprauumje.

YnaH 13. (MpaBo Ha AenoTBopaH NpaBHU NieK) - ogpebhyje fa Nv je cam NocTynak asusna
[eN0oTBOPAH.

UYnaH 14. (3abpaHa ANCKpYMUHaLMje) - LITUTU TPaXKMoLe a3una of Mepa Koje oBofe 4O
HeomnpaBAaHOr HejedHaKor TpeTmMaHa.

UnaH 4. MNpoTokona 6p. 4 (3abpaHa KONEKTMBHOI MPOTepuBatba) - Hanaxe Ja HUKO He
MOXe 61TK NpoTepaH 6€3 MHANBUAYANHOT UCMMTMBAA CyYaja.

WMako unaH 6. EBponcke KoHBeHUuje (MpaBo Ha NpaBnyHO cyhere) rapaHTyje HU3 npoLie-
LypanHux rapaHumja Koje mopajy 6utmn ncnyrweHe, EBponckun cyn pasmatpa npoueaypy
aswuna ca ctaHoBuwWwTa YnaHa 13. EBponcke KoHBeHumje. Cya je NpBO UCTakao Aa nojeamHum
MOPpajy MmaTu npaBoO Ha ajekBaTHe MHbopMaumje o asunHoj npoueaypu (Abdolkhani
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and Karimnia v. Turkey).>®> OBo npaBo nofpa3ymeBa MNOCTojarbe Noy3faaHe KOMyHVKauuje
n3mehy Bnactu n Tpaxuoua asuna (M.S.S. v. Belgium and Greece).’® Takobe, nojeanHum
MOPajy MMaTV NPUCTYN NPoLeaypU asnna Koja nogpasymMmeBa v JOCTYMHOCT Tymaya 1 npe-
BOAMOLA, Kao 1 MPUCTYN NpaBHOj nomohu.

Kaga EBponcku cyn pasmatpa fa v je nogHocunaL, npeAcTaBke MMao NpUCTyn AefioTBop-
HoM npaBHOM neky, Cyn he ncnutmeat gomahu cuctem y yenuHu. OBO je BaXKHO Harna-
cnTu jep je Cyp cTaHOBULITA @ YKOSIMKO NOjeAnHaYaH NPaBHN NeK He NCNyHaBa 3axTeBe
13 unaHa 13. EBponcke KoHBeHUuje, npuMeHnhe ce octanu ogrosapajyhv npaBHM nekosu
Koju cy Ha pacnionaramy (Gebremedhin [Gaberamadhien] v. France).>®

MpaBHW Nek Koju je fenoTBopaH Mopa 6uTn JocTynaH y npasy v npakcy (M.S.S. v. Belgium
and Greece). Bnactu Koje oanyuyjy o 3axTeBy MOpajy 6UTK He3aBUCHe 1 MOpajy CpoBeCTY
pUropo3Hy NpoLIeHy 3axTeBa 3a a3l Koja NopasymeBa 1 YNaXkere Yy cam MepuTym ciy-
yaja (Chahal v. the United Kingdom).>®® MNocebHa naxma ce Noknara UCNUTMBakbY Aa Nn je
6uno Npekmaa n NpekomMepHMX YeKarba TOKOM came npoLenype asuna (De Souza Ribeiro v.
France).”® MehyTum, Tpeba BOAUTU padyHa 1 0 ToMe fa 6p3a npoleaypa He cme 6UTK Ha
ywTp6 cammx npoueaypanHmx rapaHTija 1 NaxxbyBor NCNUTMBarba CBaKor CJlyyaja, LWTo
Moxe fohu fo n3paxaja kog ckpaheHux npoueaypa (.M. v. France).>*°

KoHauHo, HapouuTo je BaXHO Aa MpaBHU JieK MMa CYCMeH3VBHO AejCTBO, OAHOCHO Aa
niTake O yharbekwy ca TepuTopuje ApKaBe yroBopHuue KoHBeHUMje He MoXe 6uTun
[OHETO [I0K Ce He IoHece KoHauHa oanyka (Conka v. Belgium).5*'

585 Abdolkhani and Karimnia v. Turkey, npefnctaBka 6p. 30471/08, npecypna og 22. 9. 2009.

586 M.S.S. v. Belgium and Greece [GC], npeacTaBka 6p. 30696/09, npecyga of 21.1.2011, cTaB 301.
587 Gebremedhin [Gaberamadhien] v. France, npepctaBka 6p. 25389/05, npecyaa of 26. 4. 2007.
588 Chahalv. the United Kingdom, npepcTaBka 6p. 22414/93, npecypa og 15. 11. 1996.

589 De Souza Ribeiro v. France [GC], npepacTaBka 6p. 22689/07, npecyga o 13.12.2012.

590 [LM.v. France, npepcTtaBka 6p. 9152/09, npecyfa of 2.2.2012.

591 Conka v. Belgium, npepcTaska 6p. 51564/99, npecyaa oa 5. 2. 2002.
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4.2.Ynasak CTpaHala Ha TepuUtopujy Opxase

YnaH 1. EBponcke KoHBeHUMje - 06aBe3a NowWTOBakba JbYACKNX NpaBa
Bucoke cTpaHe yroBopHuLe jemue CBMM NNLMMA NOJ CBOjOM jypPUCAMKLMjOM NpaBa v
cnobope ytBpheHe y fieny | oBe KoHBeHLMje.

YnaH 3. MpoTokona 6p. 4 y3 EBponcKky KoHBeHUWjy - 3abpaHa npoTepuBatba con-

CTBEHUX ApXKaBJbaHa

1. HuKo He Moxe 61TK NpoTepaH, 61no NojefMHauYHOM UM KONEKTVIBHOM MEPOM, C
TepuTOpUje APXKaBe Ynju je ApKaB/baHVH.

2. Huko He moxe 6WTWM nvweH npaBa Aa yhe Ha Teputopujy Apxase umju je
ApaBSbaHWH.

JpaBa Huje y o6aBe3un fAa NpvMu NojeanHLA Ha CBOjy TEPUTOPUjY, @ OfCYCTBO OBe 0ba-
BE3e ornefa ce y npMmeHy NpuHUMna CyBepeHMTETa UM TeEpUTOpUjasiHe cynpematuje.’
JennHo orpaHuuerbe of oBor Npasusa npeactas/ba HemoryhHocT 3abpaHe ynacka con-
CTBEHMX [pXKaB/baHa WAM nuua Koja 3aBpehyjy mehyHapopHy 3awTtuty. MpuBpemeHe
Mepe Kao LUTO je KapaHTWH He MOTy ce TYMaumnTui Kao ofbujarbe ynacka Ha Teputopujy.>*
YKonuko nvile oanyun fia ce He BpaTu y 3eMiby Nopekna Kako 6u n3berno xanwere n
KPUBWYHY OLTrOBOPHOCT, TakBa CUTyalMja MpeAcTaB/ba HEroB JIMYHU U3060p KOoju ra
[06pOBOJSbHO NMLLIABA rapaHTMja 13 unaHa 3. ctas 2. [poTokona 6p. 4 y3 EBpONCKy KoH-
BeHUujy (E.M.B. v. Romania (ogn.), cT. 32-34).5* Takohe, npobnemu ca n3gaBarbem nacolla
[PKaBJbaHMHY He nokpehy nutarba Ha OCHOBY UCTOT YjlaHa ako TO He YTUYe Ha HeroBy
MoryhHOCT fja ce BpaTu y CBOjy 3emsby. Tako je y Momcilovic v. Croatia, nogHocunau npeg-
CTaBKe NPOBEO HEKOMNMNKO FOAMHA Yy MHOCTPAHCTBY 360r opy»kaHor cykoba Koju ce foro-
1o y XpBaTCKOj, HAKOH Yera je »Keneo Aia ce BpaTu y 3eMsby nopekia.>*® Y oBom npegmeTy
Huje yTBphHeHo fa Npoay»KeHW NPonycT BNacTy fa MOAHOCMOLY NpeAcTaBKe U3fajy naeH-
TUPMKaLMoHe JOKYMEHTE KPLUM HeroBo NpaBo Ha yna3ak Ha Teputopujy CBoje ApxaBe,
jep je To morao fa ypaau 6e3 Trx JoKyMeHaTa.

Y M.N. and others v. Belgium, nogHocrouu npeacTaBkn, CUPUjCKA NMap 1 HUXOBO ABOje
Jeue, otnyToBanu cy y JlnbaH rge cy Tpaxunu of 6enrvjcke ambacage fa UM JOCTaBU

592 Hélene Lambert, The position of aliens in relation to the European Convention on Human Rights, Council of
Europe Publishing, 2007, p. 15.

593 Explanatory Report to Protocol No. 4, ctaB 26.

594 E.M.B.v.Romania, npepctaBka 6p. 4488/03, opnyka og 28.9.2010.

595 Momcilovic v. Croatia, npepcrtaBka 6p. 59138/00, ognyka og 29. 8. 2002.
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KpaTKOpouHe Br3e Kako bu otnyToBanu y benrujy n nogHenu 3axtes 3a a3us, ¢ 063Mpom
Ha cykob y Cupuju. tbuxose 3axTeBe obpaauna je n ogbuna KaHuenapuja 3a cTpaHue y
Benrunju. MopgHocuoumn NpefcTaBke Cy YNOXWAN HeycrewHe anbe npen 6enrvjckum
cyposuma. lMogHocmoumn npeacraBke Cy TBPAUAW Aa Cy ce CTaBUNW Mog, ,jypucamnkunjy”
6enrvjcke ppaBe MoKpeTakbeM MOCTynaka Ha fomaheMm HMBOY, C LM/beM OCUryparba
FMXOBOT Ynacka y benrujy. Cyg je cmaTpao fa 6u LWMPOKO TyMauetbe AenoKpyra npumeHe
KoHBeHUuMje nmano 3a nocneaunuy Hervparbe o6po yCnocTaB/beHOr NpuHLMna mehyHa-
popAHor jaBHOr npasa, Npu3HaTor of cTpaHe Cyda, npema KoM Ap»aBe NOTAnNCHULE, NOA-
NOXHe CBOjVM YroBOpHUM o6aBe3ama, yKibyuyjyhn n KoHBeHUuMjy, MMajy NpaBo Ha KOH-
Tposy ynacka, 6opaBka 1 npoTepuBama cTpaHaua. Y Tom KoHTekcTy, Cyq je HaBeo Aa nog-
HoCYoUM NpeAcTaBKM HUCY O1nn y HagnexxHocTn benruje y norneay okonHOCTU Ha Kojy cy
ce xanunu, ann Cya npumehyje fa oBaj 3aK/byyak He Npejyauumpa Hanope Apxasa yro-
BOPHMLA Aa OnaKLWajy NpuUcTyn NnocTynuyma asusa nyteM cBojux ambacaga v/mnm KoH3y-
napHux npegcTtaBHuwwiTasa (Buaetn N.D. and N.T. v. Spain, ctaB 222).5%

4.3. OrpaHnyere cnobofe KpeTarba/nuiiere cnoboge

Ynas 5. EBponcke KoHBeHuUuje - [[paBo Ha cno6oay n curypHocr

1. CBaKo MMa NpaBo Ha cnoboay 1 CUrYPHOCT IMYHOCTU. HYKO He cme GUTY NnLeH
cnobofe N3y3eB Y HIXKE HaBeLEeHUM ClyyajeBrMa 1 Y CKNagy ca 3aKoHOM Mponunca-
HVIM MOCTYTKOM:

a. 3aKOHUTOT NMLLEHA CJ1060e NO NPecyamn HaaIeXHOr Cyaa;

0. 3aKOHUTOr Xarnlieka WM nulierwa cnobope 360r HenoBMHOBaHa 3aKOHUTOM
Hasory cyfa wuim y uuby ocurypakba M3Bplueta 6uno Koje obaBese nponucaHe
3aKOHOM;

L. 3aKOHUTOT Xaniera Unn nvwetra coboge pagun nprisoherba HafNeXHoj CYACKOj
BSIACTU, KaZa NMocToju onpasaaHa CyMba Aa je Ta 0coba 13BpLInIa KPYBUYHO 4eso
WK Kafa nocToje BasbaHu Pasfio3mn Aa ce ocoba Cnpeun [a M3BpM KPUBUYHO
[en0 WAV 3, HAKOH U3BpLLEHA KPUBUYHOT Aena, noberHe;

4. nwera cnobofe ManofieTHUKa, Npema 3aKOHUTOM HaJlory, pagu ofrajakba nof
HaA30POM WM 3aKOHWUTOT NMpUTBapatba 360r npriBoherba HaaNeXHOj BNacTy;

596 N.D.and N.T.v. Spain [GC], npeacTaBke 6p. 8675/15 1 8697/15, npecyna og 13. 2. 2020, cT. 104-111.
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€. 3aKOHUTOI nnieHa cno6one ocoba Aa 6u ce cnpeyvynno wmpembe HeKe 3apa3He
6onectu, nputTBapara MEHTAJTHO obonennx ocoba, ajlkoxonnyvapa nnn HapkomMmaHa
nnm CKUTHUUa;

. 3aKoHMTOr Xaniera unu nuwera cnobope ocobe y Unby CcrpeyaBaka nneran-
HOT ynacka y 3emsby Ui 0cobe NpoTUB Koje je y TOKY MOoCTynak genoptaumje unm
ekcTpaguuumje.

2. CBaKo Ko je yxanuweH 6uhe ogmax o6aBeLTeH, Ha je3nKy KOju pasyMe, O pa3no3unma
Xarweha 1 0 CBM ONTYX6amMa NPOTUB Hera.

3. CBako KO je yxarlueH vunu nuvweH cnobope npema ogpenbama crasa 1(u) osor
ynaHa mMopa opmMax 6UTN u3BefeH Npep Cyaujy Unu apyro cinyx6eHo nuue 3ako-
Hom oBnawheHo Aa BpLUK CYACKY BNacT M MOpa MMaTu NpaBo Ha cyherbe y pasym-
HOM POKY 1K Ha NyLwTakbe Ha cnobopy fo cyberba. MylwTame Ha cnobofy Moxe ce
YCNOBUTM rapaHLmjama o NnojaB/buBamy Ha cyhemby.

4. CBako KoMme je yckpaheHa cnobopa xaniiemem Wau nuwaBarbem cnobope nma
NpPaBo YNOXMNTL anby cyay Kako 61 cyf, y KpaTKOM POKY, Pa3mMOTPUO 3aKOHUTOCT
NnwaBaka c10604e 1 YKONIMKO OHO HMje 1o 3aKOHMTO HanoXxumo ocnobahame.

5. CBaKo Ko je 610 XpTBa Xarilerba Unu nvaBakba ciobofe NpoTMBHO ofpendama
OBOT UnaHa UMa npaso Ha obewTehetbe.

YnaH 2. MpoTokona 6p. 4 y3 EBponcky KoHBeHUujy - Cno6opa KpeTamwa

1. CBaKO KO Ce 3aKOHMTO Hafasy Ha TEPUTOPUjU jeaHe ApXKaBe 1UMa, Ha TOj TepUTO-
pujur, NpaBo Ha cnoboay KpeTara 1 cnoboay nsbopa 6opasmiuTa.

2. CBako je cnobopaH fa HanycTy 6Uno Kojy 3emsby, ykibyuyjyhu n Bnactuty.

3. HukakBa orpaHuyerba He MOTy Ce MOCTaBUTW Yy OJHOCY Ha OCTBApVBake OBUX
MpaBa OCUM OHKX Koja Cy Y CKNagy ca 3aKOHOM M KOja Cy Hy>KHa Yy AeMOKpPaTCKOM
OPYLWTBY Yy UHTEPECY HaLMOHAHE CUTYPHOCTW WIIN jaBHE CUTYPHOCTH, pagmn ouy-
Batba jaBHOT MOPETKa, 3a CrpevaBarbe KpUMIMHANMA, 3a 3alUTUTY Mopasna uiv paau
3awTnTe Npasa u cnobopa fpyrux.

4. MpaBa u3 cTaBa 1. mory ce Takohe, y Noce6HMM 0611acTIMa OrPaHUYNUTY Y CKNagy ca
3aKOHOM U OMNPAaBAATU jaBHUM MHTEPECOM Y AEMOKPATCKOM APYLUTBY.

Cnobopa v 6e36eHOCT yBEK Ce MOCMATPAjy 3ajeHO U UCKIbYUMBO Y KOHTEKCTY dr3nUKe
cnobope. [lo eHe noBpefe Aonasm y ciyyajy nvera cnobope, Kaga je oHo Hesako-
HWUTO 1 Kafa ra He cnpoBoau osnalwheHo nuue. YnaH 5. EBporncke KOHBeHLMje rapaHTyje
npaBo Ha ciobogy 1 6e36efHOCT NMYHOCTM 1 NPONKCYje cUTyauuje y Kojuma Moxe fohu
[0 nuvillerba cnoboge.
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MpBo, fOoNyLWTEHO je NuLere cnobofe Ha OCHOBY Npecyae HaanexHor cyaa. Taj cya mopa
61TV He3aBMCaH, Mopa nMaTu oBnawhetrbe fa ogpehyje nywTarbe Ha cnoboay 1 Aa Npyxa
ofpeheHe rapaHumje y OKOIHOCTUMA KOHKPETHOT NMpUTBOpa.

Opyrn nsysetak ogHocK ce Ha fiBe cuTyauumje. MpBa, fo3BoNa nuLera cnobope 36or Hens-
BpLlema 3aKOHUTUX CYyACKUX OANyKa, Kao WTO je HMP. KaXHbnBO Hennahatbe HOBYAHUX
Ka3Hu Koje je cyn ogpeawo. pyra cmTyauuja [03BOSbaBa NnwaBake cnobope paau obe-
36ehera ncnyrwera Hekux obaBeluTera Koja Cy MponucaHa 3akoHoM. [lakne, y OBoj cuTy-
aumju oo nuwaearba cnobope fonasuv fa 6u ce nuue NprMopano Aa UCNyHu ,U3puumnTy 1
KOHKpeTHY"” 06aBe3y Kojy 10 Tafla Huje UCMYHWUIIO.

Tpehu nsysetak npensrha xanwere onpaBgaHo ako 3a Uub Mma npusoherse nojeanHua
npen HapnexHe cyacke opraHe: 1) 36or onpaBaaHe CyMhe [a je U3BPLUEHO KPUBUYHO
[leno - onpaBfaHa CyMra NocToju Kafa cy yTBpheHe ,unrbeHuLe nnm nibopmauuje Koje
61 yBepune 06jeKTMBHO NOCMaTpare fa je KOHKPETHO NMLEe MOTI0 YUYMHUTU KPUBUYHO
Zeno”; 2) kapa je To onpaeAaHo NOTpe6bHO pajy CrpeyaBarba N3BpPLUEHA KPUBUYHOT fena;
1 3) fa 6y ce Nnpepynpeanno 6eKCTBO LA MO U3BpPLLEHY KPUBUYHOT fena.

YeTBpTY M3y3eTaK Ce OQHOCK Ha Ninwetbe ciobofe MasosieTHYX ila camo y iBe cuTya-
uvje: 1) Ha OCHOBY 3aKOHMTE OANYKe paAu BacCUTHOT HAaA30pa; Kao 1 2) paau npueohetba
MasioNeTHMKA, Mepe Koje 61 3alUTUTIIE HhEroBO MEHTAJTHO CTakbe. To 61 3HaUWo Aa Mano-
NETHUK MOpPa OCTBApUTY OAroBapajyhn KOHTAKT ca CMOSbHM CBETOM, Npe CBera ca nopo-
OMUOM, fia Mopa BUTK CMeLITeH y NPOCTOPY OL4BOjEHOM Off OAPACUX NNLA, Aa ocobrbe
Mopa 6UTK creLmrjan3oBaHo 3a paj ca ManoNeTHULMMA 1 Ia My Ce Mopa MPYXXWUTW afek-
BaTHa NoApLuKa 1 nomoh.

MeTo, no NUwWaBama cioboae moxe fohu paau: 1) Wnpersa 3apasHuX 6o51ecTu; 1 2) nua-
Barba cfiobopae AayweBHo nopemeheHrx N1ua, ankoxonmyapa, y>Knusanaua gpore u cKut-
Huue. OBAe je, N3y3eTHO, pey o NpuTBaparby ogpeheHnx rpyna nuua 3aTo LWTO Cy OnacHu
3a jaBHy 6e36eHOCT, anu TO HaNaXe 1 UXOB JINUYHY UHTEPEeC jep je HEONMXOAHO Aa UM ce
NPYy>Kn1 1 ageKBaTHa MeAULMHCKa 1 colurjasiHa momoh.

LWecTo, o nuwera cnobope moxe fohm pagm cnpevaBarba HeoBnawheHor ynacka y
3emsby, Y C/lyyajy genoptaumje nnu ekctpaguumje. OBU CriyyajeBM 3axTeBajy XMTHOCT
noctynama 1 3abpatbyjy Aa ce ynotpebu npesara y KOpUCT ApxaBe Kako 6u ce nuua
nakwe nuwmna cnobope.

CBako nuwetbe cfiobofe Mopa 6Kt y cknagy ca unbem npefsuheHnM y jefHoj of rope
OMMCAHNX CUTYaLMja, @ OBa MepPa MOXKe GUTU U3peUeHa CaMo Y N3Y3eTHUM CUTyauujama,
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LUTO 3HAYM a NOCTOju NPEeTrocTaBKa y KOpUCT cnobope. Jinwere cnoboge mopa 6uTtn y
CKNagy ca 3aKOHOM U MOXe TpajaTh camo AOK MOCTOje pa3no3un 3a nuiwaBare cobope.
Tako EBponcka KoHBeHUMja npeasrha Aa CBAaKo nule NnveHo cnobofe uma cnegeha
npa.a: 1) fa ogMax 1 Ha je3nKy Koju pasyme 6yae obaBelITeHO O Pas3fiosrmMa 3a XanLiere
1 O CBaKOj ONTYXXOM NPOTUB Hera; 2) fa byne 6e3 ognararba M3BeAeHO Nped cyanjy U aa
My Ce CyAu Y pa3yMHOM pOKy unu fa byae ocnoboheHo fo cyhetba; 3) fa NOKpeHe nocTy-
naKy Kome he cyA XUTHO NCNUTAT 3aKOHUTOCT NnleHa cno6one N HaNOXNTW NywTakbe
Ha cnobofy aKo je nuere ciobofe HE3aKOHNTO; 1 4) Aa UMA YTYXKMBO NPABO Ha HaK-
HaZly LITeTe YKOJIMKO je He3aKOHWTO NnLieH cnoboge. 360r 3Hauvaja u Ay60oKUX MMMMKa-
Uvja Koje nrwaBakbe cnobofe Hocx ca cobom, NojeauHal, ce He moxe ogpehu rope nome-
HYTUX NpaBa.

EBponcku cypn ce y cBojoj npakcy yecto 6aBMO TyMayerem unaHa 5. EBporncke KOHBeH-
uvje 1 BYLLE MyTa je Harnacxo Aa je npuTBaparbe CTpaHala 4O3BOSbEHO CaMO Paau crpe-
UaBarba He3aKOHVTe MUrpaLmje, IOK ApXaBa UCTOBPEMEHO MCNyHaBa apyre mehyHa-
pofHe o6aBe3e 1 AOK Y CBaKOM KOHKPETHOM CJlyyajy npy»a afeKkBaTHe rapaHuuje nuuy.
EBponckmn cyn nocebHo Harnawasa Aa NernTrMHa 3abpUHYTOCT ApXKaBe Aa crnpeyn cBe
yewhe nOKyllaje HE3AKOHUTOr 3a06WNaxera VMUIPALMOHUX OrpaHUYera He Cme
NUWNTY TPaxmoLe a3una 3alTuTe Kojy UM Npyxajy mehyHapofHe KOHBeHUWje, npe CBUX
KoHBeHUuja o cTaTycy nsbernuue 1 EBponcka KoHBeHUMja O Jbyackum npasuma (M.S.S.
v. Belgium and Greece ).>” EBponcku cyp je nctakao fia Aye 3ajpaBatbe y TPaH3UTHOj
rpaHuyHoj 3oHu (llias and Ahmed v. Hungary)>*® vnn TpaH3WTHOj 30HM aepoapoma npeg-
CTaBJba Nnwetbe cnobope (Ammur v. France).>*® OBo je yecT clyyvaj, a BaxHo je nogsyhu
[a oo nuwerba cnobofie Moxe aohn Yak 1 ako 3agpKaBake Ha aepopoMy Tpaje Kpahe
ofi 24 caTa, anv ce NoAgHOCMUNAL, MPeACTaBKe Haflasn y HeEXyMaHVM YCNOBKMa, Ha NpumMep y
Masnoj cobum 6e3 KpeBeTa, BeHTUNaumje 1 npo3opa (Nolan and K. v. Russia).5® Takohe, Cyg je
NPOHALLA0 [ja je He3aKOHWTO NpUTBapakbe Koje Tpaje HEKONTMKO AaHa 1 Koje Huje Hapeamno
CyAmja Unm HeKo Apyro nuue Koje BpLmn cyAcka onawhemna (Shamsa v. Poland).®' Jluue
Mopa nMaTh MoryRHOCT fla ocnopu OAJyKy O MpuTBapamy, of CTpaHe cyaa, bnarospe-
MEHO U pefoBHO (S.K. v. Russia ).5%?

597 M.S.S. v. Belgium and Greece [GC], npeacTaBka 6p. 30696/09, npecyna oa 21.1.1.2011, cT. 216-218.
598 llias and Ahmed v. Hungary, npepctaBka 6p. 47287/15, npecypna oa 14. 3. 2017.

599 Ammurv. France, npepctaska 6p. 17/1995/523/609, npecypna og 25. 6. 1996.

600 Nolan and K. v. Russia, npepacTaBka 6p. 2512/04, npecypna op 12. 2. 2009.

601 Shamsav. Poland, npepactaBke 6p. 45355/99 1 45357/99, npecyna op 27. 11.2003.

602 S.K.v.Russia, npepctaBka 6p. 52722/15, npecypa o 14.2.2017.



MocebHe 06nacTn U3 fOMEHa yNpaBHOT CyACTBA 321

BaxHo je Harnacutu fa EBponcku cyn cmaTtpa Aa Ao nputBapatba nnua fonasn CBaku nyT
Kaga je nuue oHemoryheHo fia HanycTu ogpeheHo mecto (Guzzardiv. Italy),* npun yemy je
MOTMYHO HEBAXHO [a /I je Camo NMLe CBECHO Te YnkeHuue. [pyriM peyrma, To 3Hauu
[a fyXe 3ajprKaBatbe HEMVHOBHO BOAYM Ka KBanudurKaumjy cnTyalmje Kao nuLere cio-
60pfe, a TaAa ce NpUMeryjy CTaHOapAM KOoju ce OfHOCe Ha Nuere cnobope. [la nu he ce
Mepa KBanmdmnKoBaT/ Kao orpaHuyerbe ciobofe KpeTtarba, Koje je rapaHToBaHO YnaHoM
2. y3 MNpoTokon 6p. 4 y3 EBPONCKY KOHBEHL MY, UK Kao NiLIEHEe CJI060AE, He 3aBUCK Of
Ha3vBa Mepe y Ap>KaBu yroBopHuLm EBponcke koHBeHUuje. Hanme, mepa he ce kBanudu-
KoBaTu y3uMajyhu y 063up cnegehe kKputepujyme: Tin, Tpajarbe, edekat v HauvH nmMne-
MeHTauuje came mepe. Tako 1 pasnuka n3mehy orpaHuyera cnoboge KpeTamwa 1 Nnila-
Batba Ciobofe jecte y CTeneHy U MHTEH3UTETY, @ He Y NPUPoAMN Unu cywtnHu (Austin and
Others v. The United Kingdom).5**

EBponckm cyn cmaTtpa fa Hema Ninwetba ciobofe ako Cny>KOeHUK Ha rpaHnLM 3ayCcTaBu
MyTHYKA TOKOM rpaHWUHE KOHTPOJie Kako OW pasjacHWnM cuTyauujy, nog yCnoBoM Aa
HErOBO NMLLIeHbe CI060Je He NpemMaLlyje Nepuos Koju je CTPOro Hy»KaH 3a cnpoBohere
opgrosapajyhux ¢opmanHoctn (Gahramanov v. Azerbejian).®® Y jegHom npeameTty npep
Cygom, nuue je 3agp»aHO NPUMKOM MacoLIKe KOHTPOJe Ha aepoapoMy jep je nopen
HErOBOI MMeHa CTajano Aa Tpeba ga 6yne 3agpkaH. OfgBefeH je y nocebHy npoctopujy
KOjy HMje MOrao fia HanmyCT! HUTK Ja KOHTaKTUpa C Apyrum ocobama. Y mehyBpemeHy
je eroB NpT/bar NPOBEPEH, Te je NyLTeH HakoH YyeTnpwn cata. OH je cMaTpao Aa je Tak-
BMM MOCTYMatemM GMO He3aKOHWTO NvlleH cnoboge. Mpunnkom pasmaTtparba OBOT Ciy-
uaja, EBponckm cyg je noce6HO y3eo y 0631p UnbeHMLY fa Y MOGEPHOM APYLUTBY jaBHOCT
NMOHeKag mMopa Aa TNy orpaHunyerba ciobofe Kpetaka, v nuwere cnobope, y nHTe-
pecy 3ajegHnyYKor 4o6pa.*% MyTHMLM Koju NyTYjy aBUOHOM NPUCTAjy Aa Ce NOABPrHY pas-
nnMunTUM 6e36eAHOCHMM NMPOBEPaMa, Koje Ce orfiefajy y NpoBepun JOKYMeHaTa 1 NpT/bara,
yTBphMBary MaeHTMTETa N1ua 1 gpyrum 6e3begHocHUM npoBepama. EBponcka KoHBeH-
unja Hehe 6uTn NnoBpeheHa Kada Ao 3agprkaBarba fohe 360r Mojawrbera cMTyaurje u
Kafla OHO He MpeMmally Bpeme Koje je HY>KHO (CTPMKTHO HeonxofHo) Aa 6u ce ncnyHune
HeonxofgHe npoueaype.t” Cya je nocebHO y3eo y 063up Aa nuuy HUcy brne cTaB/beHe
nmcuue HUTK da je ofBefdeHo y nocebHy henwjy, a 6uno My je [O3BO/bEHO fa HamycTu

603 Guzzardiv. Italy, npepctaBka 6p. 7367/76, npecyga of 6. 11. 1980.

604 Austin and Others v. The United Kingdom [GC], npeacTaBke 6p. 39692/09, 40713/09 1 41008/09, npecyaa of
15. 3. 2012, ctaB 57; Stanev v. Bulgaria [GC], npeacTtaBka 6p. 36760/06, npecyna og 17.1.2012, ctaB 1151
Medvedyev and Others v. France [GC], npeacTaBka 6p. 3394/03, npecypa op 29. 3. 2010, ctas 73.

605 Gahramanov v. Azerbejian, npefctaBka 6p. 26291/06, ognyka oa 15.10.2013.

606 WcTo, cTas 40.

607 WcTo, cTaB 41.
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aepoApom oamax MoLUTO je heroBa CUTyauunja pasjalreHa. VI3 oBor u gpyrux ciyvajesa
npowvsnasu ga ce Hehe cmaTpaTy nuwerem cnobope ako je 3appkaBatbe Tpajano Heko-
NIMKO CaTV U aKO HUYje MPemMaLluniio BpeMe Koje je Hy»KHO Aa 6u ce ncnyHuna ogpeheHa
dopmanHocT (Foka v. Turkey).5%®

4.4. lNpoTtepmBarbe CTpaHala

Ynax 3. EBponcke KOHBeHUuje - 3abpaHa myyerba
Hriko Hehe B6UTK NOABPrHYT MyyYery, HeXyMaHOM UK NoHuKaBajyhem noctynky mnm
KaKtbaBatby.

Ynau 4. YeTBpTOr NPOTOKONA - 3a6paHa KONIEKTNBHOr NPOoTepuBalba

3abpatbeHO je KONIEKTUBHO MpoTeprBatbe CTpaHaLa.

YnaH 3. EBponcke KoOHBeHLMje He 3abpatbyje 3pnuUnTO NpoTepuBame CTpaHaLa, Kao LTo
TO YnHN KoHBeHUmja YH npoTmB TOpType, anu 13 npakce EBponckor cyga npounsnasm osa
3abpaHa. [lpyrim peurma, Ap>KaBHU OPraHu He MOTY MPOTEPATU/U3PYYUNTY UV Ha APYTA
HauuH ygarbutn nuue ca Teputopuje Penybnuke Cpbuje, ako 61 memy Tume npeTuna
OMaCHOCT MO »KMBOT 1 GU3NYKN 1 NCUXUYKN UHTepruTeT. EBpONCcKM cyn yKasyje Ha anco-
NYyTHU KapakTep oBe 3abpaHe, Koja noApa3ymeBa fa He NOCTOju pasfor n3BMHasajyher
KapaKkTepa Koju Moxe ocnoboauTy fpxaBy oBe obasese. [lakne, oBa ob6aBe3a je anconyT-
HOT KapaKTepa 1 BaXu YBeK, Yak 1 y OOHOCY Ha N1Le Koje NpeAcTaB/ba ONacHOCT NO Hauu-
OHanHy 6e36eaHOCT 3emibe. Kako To EBPONCKM CyA Harnallaga,,Yak 1 y HajTeXMM OKOJTHO-
CTVMa, Kao WwTo cy 6bopba NpoTMB OpraHN30BaHOr Tepopr3ma 1 KpummnHana, KoHeseHuwmja
3abpatbyje y anconyTHOM CMUCITY MyUeHe UM HeXyMaHO Ui NoHWaBajyhe noctynarbe
UM KaXkiaBarbe. 3a pasnuky og BehuHe cynctaHTUBHMX Knay3yna KoHBeHuuje [...] unaH 3.
He oCTaB/ba MeCTa M3y3eLrMa, HATK Aieporupary obaBese 403BO/bEHE UnaHOM 15, uak Hu
y BpeMe jaBHe OMacHOCTY Koja MPeTun oncTaHKy Hauuje” (Aksoy v. Turkey).®®

Y oBOM ciyuajy, pagu ce 0 NpoLeHr NoTeHLUKjanHe OnacHOCTMW, OfHOCHO LWTa 61 ce Morso
AeCUTN ako ce e BpaTu y 3eM/by nopekna nnn Heky Tpehy apkasy. Koa npoueHe p1sika,
EBponckn cya ce ocnama Ha CBe pacnonoxrBee YnmbeHuue. lNoctojatbe pnsnka ce ouerbyje
Ha OCHOBY UMHbEHMLA KOje Cy brne nnu cy mopane 61T no3HaTte y TPeHYTKY AOHOLIEHa

608 Foka v. Turkey, npepctaBka 6p. 28940/95, npecyaa op 24. 6. 2008, ctas 75.
609 Aksoy v. Turkey, npepcTaBka 6p. 21987/93, npecyfa o 18. 12. 1996.
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opflyKe O npoTepuBakby. Takohe, Mopa NOCTojaTn ,jak OCHOB” 3a BepoBarbe Aia NocToju
PU3KK Of M3Narakba ivLa Myyery Uinm Apyrom 065mKy 3noctaB/barba. BaxHo je Harnacutu
Januvue Tpeba aa npy»um joKase fa nocToje CYLUTMHCKN OCHOBY 33 BepoBatbe fia he noBpat-
KoM y oppeheHy 3emiby 61T N3M10XKEHO 3110CTaB/batby, @ JPPKaBHU OpraHu cy y obaBesu
[la oflarHajy CyMhy 1 fja ce OC/IOHE Ha pa3finumnTe n3Bope Kako 6u fobunu jacHujy cimky
O CUTYaUWjUu Y KOHKPETHOj 3emsbu (Saadi v. Italy).6'® CBu n3sopu 1 foKasu Cy penieBaHTHM,
a NocebHO He3aBUCHM, OOjEKTVBHM 1 NMoy3AaHM U3BOpY NonyT u3BewwTaja YH KomuTeTa,
pedepeHTHUX MehyHapoLHUX U HEBNAAUHMX OpraHu3aLmja 1 HesaBUCHKX Tena. OBa ob6a-
BE3a MCMUTMBatba KBAJIMTAaTUBHUX U KBAHTUTATMBHUX UHPOPMALMja O 3eMsby MopekKa
BEOMa je 3HauajHa Kop c/ydyajeBa a3umna. Y jegHom npeameTy npotme OpaHuycke, Cyg je
YTBPAMO [a OBa 3eM/ba HEMA CUCTEMCKO MPUKYMibake nojartaka v a cy dpaHuycke Bna-
CTV CMaTpase [ia je KOHKPeTaH 3axTeB 3a a3l HEOCHOBAH, a 1a Ce NP TOM HUCY Mo3Barne
HW Ha jeflaH U3BOP Kojum 6u noTkpenune cBoj Hana3s (Y.P and L.P v. France).®" Takohe, npo-
LieHa ce OIHOCU KaKo Ha CUTyaLujy y 3eM/b/ MOpPeKNa, Tako U Ha NPOMeHe Koje ce Tuuy
JINYHMX OKOJTHOCTM TpaXumoLla a3nna, a Koje Mory ykasaTu Ha NoCTOjake pu3nKa of 3/10-
CTaBJbatba NMOBPATKOM Y 3eMsby nopekna (F.G. v. Sweden).5'?

Mpunukom npoueHe KpegmbunuteTa nuua, y3mmajy ce y o63mp cBa AOKyMeHTa Kojuma
nuue pacnonaxe (R.V. v. France).5” Cyg je BuLe NyTa Harnacuo fa je onwTu NpuHLMN aa
Cy HaUMoHasHe BacTy y 60/b0j Mo3MLUmjK fa carnefajy He caMo YnkbeHuLe ciyyaja, Beh
N KpeanbunmTeT CBeLlOKa jep MMajy NPUIMKY fia UX BUE, Yyjy 1 NpoLieHe CBe OKOTHOCTU
(R.V. v. France).5'* Takohe, BNacTn yBek Mopajy 00pa3noXunTy 3aLUTO HUCY MOKIOHWIE BEPY
Y HeKu AokymeHT unu nidopmauujy (S.R v. France) ™

[JpxaBa ce He MOXe OCNIOHUTU Ha AUNIOMATCKe rapaHuuje aa 6u ce ocnoboauna ceoje
mehyHapogaHe obaBe3e, nocebHO Kafa nocToje 6pojHM MehyHapoaHM N3BOPU KOjU YKasyjy
Ha TO [la ce Myuerbe 1 Kplueha JbyACKUX NpaBa Aellasajy Y Toj 3emmbu (Ben Khemais. v.
Italy).*'s [la 6u ce gpxaBa noysgana y rapaHuuje, noTpebHo je fa cy ncnyrweHmn cnegehnm
ycnoBu: 1) fa rapaHuuje npy»ka Ap»aBa Koja ApXu cBoje obehatbe; 2) fa NpaBHU CUCTEM
[aTe 3emsbe TpeTMpa AMMNIOMaTCKe rapaHumje kKao obaBesHe; 3) Aa je y nuTamy AprkaBa
yvje NocTynare 1 NOLWTOBake BNajaBrHe npaBa noTeBphyje Aa je cnocobHa M BofbHa

610 Saadiv. Italy [GC], npepcTtaBka 6p. 37201/06, npecyga of 28. 2. 2006.
611 Y.PandL.Pv. France, npeacTtaBka 6p. 32476/06, npecyga of 2.9.2010.
612 S.Rv. France [GC], npepcTtaBka 6p. 43611/11, npecyaa og 23. 3. 2016.
613 R.V.v. France, npefcraBka 6p. 78514/14, npecypa op 7.7.2016.

614 Wciuo, ctaB 58.

615 S.Rv. France, npepacTaBka 6p. 31283/11, oanyka o 7. 10. 2014.

616 Ben Khemais. v. Italy, npepctaBka 6p. 46706/08, npecyaa of 24. 2. 2008.
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Aa rapaHumje obe3bean; 1 4) pa ppxKaBa MMa MexaHU3Me Kojuma BpLIW Haa30p Aa v ce
rapaHuuje CTBapHO MowTyjy.

Y cBakOM KOHKPeTHOM CJly4yajy mopa MocTojaTv WUHAMBUAYASIHO UCNUTKBaHbe CIyyaja,
jep je n nocTojarbe pM3nKa PasnMunTo Y OOHOCY Ha IMYHE OKONIHOCTM cTpaHua. OBo je
obaBe3a Koja npowsnasu u3 unaHa 4. MNpoTtokona 6p. 4 y3 EBponcky KOHBeHUWjy KOjoM
ce 3abparbyje KONeKTMBHO npoTepuBarbe. OHO MopapasymeBa CBaky Mepy HaLMoHan-
HMX OpraHa KOjoM ce CTpaHUM Kao rpyna npoTepyjy C TepuTopuje Ap)kaBe YroBOpHULe
EBporncke KoHBeHUMje. KoneKTMBHOr NpoTeprBarba HEMa YKOJMKO je TakBa Mepa JOHeTa
Ha OCHOBY ,Pa3yMHOr 1 O0jEKTMBHOI MUCMMTMBaHA" CBAKOr Cllyyaja MOHA0CO0, MakKo je
CTpaHaL, [ieo rpyne Koja ce npoTtepyje, Te ce NPOTMB Hera AOHOCK OAJTyKa Koja je cnumyHa
oanyuu Apyrux cTpaHaua obyxsaheHnx ucrom mepom (Conka v. Belgium).5"7 Y ceakom cny-
uajy, ueHvhe ce ga nu je nuue mano MoryRHOCTW fa U3MI0XKKN CBOjy aprymeHTauujy npo-
TVB AOHOLUEHA OAJTyKe O NpoTepurBatby Npef HagnexHM opraHoM 1 Ha UHANBUAYANHOj
ocHoBw (Sultani v. France).*'® Tume je Taj unaH noBe3aH c unaHom 13. EBporncke KOHBeH-
uuje, KOju nogpasymeBa NOCTOjatbe NPABHOT fleka KOoj MOXe fia Cnpeyn n3BpLiere mepe
Koja je cynpoTHa EBponckoj KOHBEHLMjU 1 Yyrju cy edeKTr NOTEHLMjASTHO HEMOMPABIbUBM.
Tako, HMje y carnacHoOCTM C OBMM UJIaHOM YKOJIMKO je Mepa M3BpLUEHa Mpe Hero wTo cy
HauMoHanHe BNacTy UcnuTane fa v je oHa y CKnagy ca CTaHAapArMa Koju npovsnase 3
npakce Esponckor cyna (Conka v. Belgium).5"® [lpyrum peunma, To 3Haum Aa NpaBHu nek
MOpa MMaTu CycneH3nBHO AejcTB0.5%° 3abpaHa NpoTepunBatba OJHOCK Ce Kako Ha py3unK of
ONPEKTHOT NPOTEPUBaba, TAKO 1 Of MHANPEKTHOT - CMTyaumje Y KOjoj ce 3Ha fa je npakca
IpXaBe y Kojy ce nuue Bpaha TakBa Aa he oHo 6yt NnpoTepaHo Jarbe y Tpehy ApxaBy y
K0joj My NpeTu pr3nK of 3110cTaBmbama (J.K. and Others v. Sweden).5*' OBaj nocnepu cny-
Yaj 3HayvajaH je n 3ato wro Cya MHCMCTMPA Ha TOME [Aa je MyYere Koje je yUnHeHOo y Npo-
wnocTn fobap MHAMKATOP NOCTOjakba PU3MKa Off 3N10CTaB/bakba MPOTEPUBaHbEM Y 3eMIbY
nopekna.

Hajno3HaTtnju cnyyaj y Kom je EBponcku cy npoHallao Aa je fOLWo [0 KONeKTUBHOT Npo-
TepvBarba 610 je BuLLe nyTa nomeHy Ty ciyyaj Conka v. Belgium. Y oBom npeameTy, NOAHO-
cuouum npepcTaBke 6UNKY Cy CNOBaYKM AprKaB/baHW POMCKOT MOpPeKNa, Koju cy 1998. Tpa-
Xunuv a3un y benruju 36or yuectanux pacMCTUUYKUX Hanaga CKUHXeAca Y 3eMSby NMopekna,

617 Conka v. Belgium, npeactaeka 6p. 51564/99, npecyga og 5. 2. 2002, ctas 59.

618 Sultaniv. France, npeacTtaBka 6p. 45233/05, npecyna of 26. 9. centembpa 2007, ctas 81.
619 Conka v. Belgium, ctas 79.

620 Mciuo, cT.77-85.

621 J.K.and Others v. Sweden [GC], npeficTaBka 6p. 50166/12, npecypa of 23. 8.2016.
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Ha Koje je m3ocTana peakuuja 1 3awwTmTa nonuuuje. benrnjcke Bnactu cy oabuse 3axTeBy
MapTy 1999. roanHe cmaTtpajyhv fa NogHOCKMOLM HUCY U3HENW foKase Aa 61 pu3nKoBanu
CBOje Xu1BoTe noBpaTkom y CnoBauKy. brxoBa »anba Ha OBy ofJ1yKy je onbujeHa, a ognyka
0 lenopTaLujy je JOHETa CamMo Ha OCHOBY UnhbeHuLe Aa cy y benrunju 6opasunu gyxe oa 3
meceua. Y centembpy 1999. rognHe nobunu cy obaseltere fa Tpeba aa gohy y nonuuuj-
CKY CTaHMLYy, Kako 61 KoMMneTMpanm 3axTeBs 3a a3ui. Y cTaHuum cy Aobunm HoBe oasiyke o
yaarbewy 1 6unu cy nuweHu cnoboge of 29. centembpa Ao 5. okTtobpa 1999. roguHe Kaga
Cy oABeleHN Ha BOjHV aepoApOM U1 yaarbeHu ¢ Teputopuje benrnje. Y osom npegmery,
EBponcku cyn je NpoHallao Aa NprMereHa npolegypa Huje obesbehnBana foBOBLHO
rapaHuuja fa he nMyHe oKOTHOCTM CBaKOr Nnua OUTY MHAMBKAYANHO N 036UIbHO y3eTe y
pa3matparbe. Cyq je nocebHO y3eo y 063uUp fa TakBa npoLueaypa Huje OTKIIOHWa CyMby
[la npoTepuBarbe Huje 6uno ,KoneKkTnBHO". EBPONCKM cyA ce ocioHno Ha cnegehe unmbe-
Huue: 1) Npe Hero WTO Cy NOAHOCMOLM NPefCcTaBKe AeNopToBaHM C Teputopuje benruje,
BNacTu cy HajaBune aa he 6uTn TakBMX onepauuja y HapefHOM nepuogy; 2) CBY CTpaHLM
cy bunun y obaBesn ga nocete NonnLMjCcKy CTaHMLY y UCTO BpeMme; 3) Hapenbe o xarnLiery 1
yOarbetby cy bune ngeHTuuHe; 4) NogHoCUoLMMa NpeAcTaBKe je 6Uo jako TelwKo Aa cTyne
Y KOHTaKT C aiBOKaTOM; 5) a3unHa npoueaypa Huje 6una okoHYaHa; 6) BNacTui Cy y pasHnM
LOKYMeHTVMa YKa3uBase Ha npobnem nosehara 6poja Tpaxunaua asuna n3 Cnosauke un
Ha aKLm1je Koje Cy yCmepeHe Ha hIX0B KONeKTUBHW noBpatak (collective repatriation).

Moce6HO je peneBaHTHO Aa Cy peluera O yaasbery Ouna MAeHTUYHa, a fa Cy ce pasnu-
KoBasja camo y MMYHUM nogauuma. lpyrum peyrma, yKonamKo noctoju BuLle ciyyajesa y
KojMMa je cTpaHLUMma JOHETO roToBO NAEHTUYHO pelLletbe O yaalbeby, TO MOXe yKa3nBatu
Ha YMtbeHNLy fa Ciny4ajeBu HACY MHAMBUAYANHO NCNUTAaHWU 1 Aa NOCTOjakbe pun3MKa 'y CBa-
KOM NojeAnHauYHOM CNyyajy Huje AOBOSbHO OPMXKIBMBO UCMMTAHO, T Aa NMOCTOjU KONekK-
TUBHO NpoTepuBatbe.

Y npakcm cy yecTte 1 npoueHe pr3nka 6e36efHOCTU, KOje MOry [OBeCTU 10 ofAlyke O
ydarbemy nmua ¢ Teputopuje KOHKpeTHe gpxase. Y jegHom npegmety nped EBponckum
CYAOM pa3mMaTpaHo je nuTarbe NpoueaypanHnX rapaHumnja Koje ce ogHoOCe Ha yaasbetbe
nuua ¢ Teputopuje papxkaBe yroBopHuue (Ljatifi v. the former Yugoslav Republic of
Macedonia.*** Hanme, y 0BOM NpeamMeTy, TpaxxuTesbka asuna je 1999. Hanyctuna Kocoso
n otuwuna y CeBepHy MakenoHujy, rae je 2005. roguHe pobuna nsbernmuky cratyc. bopa-
BYILLHA [03BOJIA jOj je cBake rognHe npogy»asaHa Ao 2014. roguHe, kKaga je MYI Make-
[IOHMje OKOHYao 136ernnMykn cTaTyc, HaBogehu ga oHa NpefcTaB/ba ,MPETHY MO HaLMo-

622 Ljatifi v. the former Yugoslav Republic of Macedonia, npefictaska 6p. 19017/16, npecypa oa 17.5.2018.
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HanHy 6e36eqHOCT”, 1 Hapeauo joj aa HanycTn Teputopujy CeBepHe MakefoHuje y poKy
ofi 20 paHa oA ypyuyerba KoHauHe oanyke. flomahu cyaoBu Cy NOTBPAUAN TakBy OLJIYKY,
yKasyjyhu Ha To fja je npeTHba YCTaHOB/bEHA Ha OCHOBY NOBEP/bUBYUX JOKYMeHaTa Koje je
nspana besbegHocHo-HbopMaTMBHa areHuwmja. CyfoBM Cy CMaTpanmn Aa je HEBaXXHO TO
LITO AOKYMEHTa HUKaAa HUCY OTKpMBEHa NOJHOCUTESbKM NpeAcTaBke. EBponcku ¢y je,
pa3matpajyhu oBaj cnyuvaj, ytBpano ga je ognykom MYM-a CeBepHe MakefloHUMje OKOH-
yaH M36ernnyKknM CTaTyc Koju je MoAHOCUTE/bKIN NpeAcTaBKke OO jeHN OCHOB 3a 3aKo-
HWUT 6opaBak y Toj 3emsbn. Ha ocHOBY TakBe ofnyke, HapeheHo joj je Aa HanycTu apxaBy
y TauHo ogpeheHoM BpeMeHCKOM poKy. MpoLeHa fa nogHoCcKTe/bKa NpencTaBke npes-
CTaB/ba NPeTHY NO HalMoHanHy 6e36eHOCT 3eM/be JOHETa je Ha OCHOBY UMtbeHULE fa je
MMana 3Hatba U [1a je Noap»Kasasia ymeLaHoCT APYrX JbyAn y Kpahe 1 nprkpusame gena.
MehyTm, HUCY nocTojane NHAMLMjE O MAEHTUTETY TUX JbYAW W HUXOBOj NMOBE3AHOCTU C
noaHoOCUTESbKOM NpefcTaBke. Huje 610 HUKAKBYX UMHEHNYHUX AeTarba Koju 6u nogp-
XKanuv CymMby Y HheHy YMeLaHOCT Y MoMeHyTa KPUBUYHA AeNla HUTY je MPOTUB He NMOKPeHYT
6vno kakas noctynak y CeBepHoj MakeaoHMWju Unu HEKOj APYroj 3emsbi. Hboj Hucy 6una
[OCTYrNHa NoBepsbUBa JOKYMEHTa, 360r Yera Huje 6una y npunvum aa npeactasm CBoj cy-
yaj. Takohe, fomahu cynoBu HMUCY NOcefOBanNy NOBEPSbMBA AOKYMEHTA Ha OCHOBY KOjUX
6V MOrnM NPOLEHUTN Aa NN OHa CTBAPHO MpefcTaB/ba OMACHOCT MO HaUMOHanHy 6e3-
6elHOCT, Te je HUX0BA ynora y NocTyrnky 6vna nckibyunso popmanHa. CyaoBu HUACY Npy-
XUNW HX objallberse 0 3Hayajy ouyBarba NoBepsbUBOCTY UHOPMaLMja, HATY Cy HaBenu
[oMallaj hUXOBOT NpencnnTUBatba cnydyaja. Tume cy nponycTnnm Aa npoueHe aa v nuue
3aucTa npeacTaBba 6e36eHOCHM pPU3UK MO ApxaBy. EBponcku cya je aHanusmpajyhu
OBaj CNlyyaj Harnacuo Aa, Yak 1 y ciyyajy HaumoHanHe 6e36efHOCTY, NPUHLMM 3aKOHUTO-
CTV 1 BNajaBuriHe npaBa y AeMOKPATCKOM [ PYLUTBY 3axTeBa fia oAJlyKa O yaasberby nuua C
TepuTOpuje Koja yTnye Ha OCHOBHa JbyfcKa npaBa Tpeba Aa byae noanoxxHa KOHTpaauK-
TOPHOM MOCTYMKY MpeA He3aBUCHUM BacTMa Un CyaoMm, Koju he genoTBopHO mncnu-
TaTu passore 3a yaasbene, NPoLeHNTY peneBaHTHe AoKase, Y3 NpuCcycTBO oaroBapajyhnx
npolenypanHnx orpaHruyera y ogHoOCy Ha ynotpeby nosepsbusux uHGopmaymja. Minak,
nojeaviHaL, Mmopa Ut y NpuanLmM Aa oCnopu HaBoAe 3a NpPeTHy HauMoHanHoj 6e3befHo-
CTW jep, Y CyNPOTHOM, OHV MOTY AOMPUHETU apOUTPaPHOM MM HE3aKOHUTOM TyMauyeky
nojma HauuoHasnHe 6e3begHocT.®?

623 Mcwo, cTas 35.
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npepacTaBka 6p. 47287/15, npecyna of 21. HoBembpa 2019. roguHe

" YurbeHnuHo cTame

Cnyuaj ce ogHOCMO Ha ABOjuLUyY ApXKaB/baHa baHrnagelwa Koju cy TpaH3UTMpanu Kpos
puky, CeBepHy MakenoHujy n Cpbujy npe Hero wro cy cturv o Mahapcke n TpaH3nTHe
30He Pocke, rae cy ogmax nogHenu 3axTeB 3a a3un 1 rae cy nposenu 23 gaHa.

Tokom WHTepBjya 3a a3ws, jeAHOM of, MoAHOCMKIIaLa 3axTeBa Cy fJaTe npaBHe UHPopMa-
uuje Ha gapujy, je3nky Koju Huje ropopumo. ictor gaHa Kaga cy nmanun UHTepBjy, NogHO-
cuoum 3axTeBa 3a a3uil Cy ogbujeHn Ha ocHOBY Tora wTo je Cpbuja cMaTpaHa ,CUrypHOM
Tpehom 3emsbom” Npema BnaguHoj ypeabu 6p. 191/2015. HakoH nogHeTe xanbe cereguH-
CKOM YMpPaBHOM U pafHOM CyZly, OpraH 3a a3uj NMoHOBO je 0A6MO 3axTeBe 3a a3, a OBe
HeraTVBHe ofnyKe Cy KaCHMje NogpaHe y CyAckoM npencnutusamy. Mahapcku cnyxbe-
HULUM CYy NOTOM NOAHOCUOLE NpeacTaBke CNPOBenn A0 CPMCKe rpaHuLe 1 BpaTUIm nux Ha
TepuTopujy Cpbuje.

MogHocroum NpefcTaBKe Cy Ce Xanunm Ha ycrnoBe NPUTBOpa y TPaH3UTHOj 30HM CyNpPOTHO
unany 3, unady 5, c1. 1. n 4. n unaHy 13. 1 fa 1X je HKXOBO NpoTepuBare y Cpbujy nsno-
xwnno moryhem ,naHuyaHom Bpahamwy” y puky. EBponckn cyp 3a Jbyfcka npaBa AOHEO je
npecyay 14. mapTa 2017. rognHe yTBpAMBLY fla NOCTyMNakK Koju cy Mahapcke Bnactu npu-
MemuBane y oueHn Cpbuje Kao ,curypHe Tpehe 3emrbe” HUje NpUMepeH 3a Mpyxarbe
HeOMnxXoAHe 3aluTuTe Of CTBAPHOI puM3MKa Of HEXYMaHOT M MoHWXaBajyher TpeTmaHa u
[a je opxarbe noAHocunaLa npescTaBke fyxe of Tpu Heperbe y 3awTrheHom Komnnekcy
(TpaH3nTHa 30Ha Pocke) NpeacTaB/bano GpakTMUKo nuwaBakbe cnoboge. aHa 18. centem-
6pa 2017. ropnHe, cnyuyaj je npocneheH Benvkom sehy.

Y oBom npepameTy, EBponcku cyg je pasmaTpao cutyauujy y Cpbuju. TyxkeHa Bnaga je yno-
Xnna npuroBop y Be3u ca CTaTyCoOM »KPTBe MoAHoCuaLa NpeacTaBke y Be3n ca hbUXo-
BOM aNnibom Ha OocHOBY unaHa 3. KoHBeHUuje 360r wuxoBor yaamera y Cpbujy. MNpu-
mehyjyhu fa ce nogHocroum NpeacTaBke HY Y jefHOj da3un HUCY »Kanuam CPRCKAM Bha-
ctuma nnm Cyay 360r npoTepriBatba UK 310CTaBbakba Y Cpbuju, Bnaga je usjaBuna aa je
Ta YUMHbeHMLA KOHaYaH AOoKa3 Ja MOAHOCUOLM MPeACcTaBKU HUCY 61NN Yy pU3KMKY y Bpeme
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noctynka asuna y Mabapckoj, Te je cTora 3ak/byuno fa HW y jefHOM pefleBaHTHOM Tpe-
HYTKY H1CY MOTIIN TBPAWUTY Aa Cy 61nu XpTBe HaBofHe NoBpeae YnaHa 3.y CMUCTY YiaHa
34. KoHseHUuje.

Cyn je nctakao fa cy nogHocMouu npefctaBke OGWUNM OUPEKTHO MoroheHn akTuma u
pagtbaMa Ha Koje cy ce »Kanunu, jep je ofnyka o npoTtepuBamy buna obasesyjyha u
M3BPLUHA, a NpaheHo je kUXoBUM yaarberem 13 Mahapcke y Cpoujy. Y TMM OKONTHOCTUMA,
nogHoCMoLM NpeAcTaBke MOry TBPAUTY Aa Cy »KPTBe HaBogHe noBpeae KoHeeHuwje y
BE3M Ca HUXOBUM yAiarbeHbeM.

= Opnyka Beha

Behe Cypna je npumetuno ga nsmehy jaHyapa 2013. n jyna 2015. roguHe Mahapcka Huje
Cp6ujy cmaTpana curypHom Tpehom 3emrbom. Bnaga Huje HaBena yBep/buBo objallberbe
WY pasfiore 3a yKupaarbe TakBOr CTaBa, NocebHo y ceetny pesepsu YHXLIP-a. Behe je
Jarbe nprMeTuno fa mahapcke BNacTu HACY NOKyLane Aa pa3MoTtpe Aa im 6v nogHocu-
ouu npefcTaBKe, YKONKo 6yay oasegeHn y Cpoujy, mornum 6uTtn fare npoTtepanHn y Mpuky,
rae cy ycnoBu 3a npujem Tpaxunaua asuna 6uam y cynpoTHOCTM ca cTaHAapauma KoHseH-
unje. Takohe, y3umajyhm y o63up apyre npouenypanHe HefocTaTke, Behe je ytBpauno
[a nofHocMoumM NpeacTaBKy HUCY YXMBanu eduKacHe rapaHumje of CTBApHOr puUsuMKa
fJa 6yny noABpPrHyTU HEUYOBEYHOM WU MOHWXKaBajyhem MocTynaky CynpoTHO 4naHy 3
KoHBeHunje.

Y oBOM cniyuajy, Ha OCHOBY unaHa 51. mahapckor 3akoHa O a3uminy, Koju je npeasubhao
HenpuxBaT/bMBOCT 3axTeBa 3a a3wi y OPojHUM cuTyaumjama, Mahapcke BAacTU HUCY
MEPUTOPHO WCMUTaNIe HIXOBE 3axTeBe 3a a3usl, OAHOCHO Ja N Cy MOAHOCMOLM 3ax-
TeBa pPY3UKOBaNM 3/10CTaB/batbe y 3eMsby nopekna, baHrnagewy, Beh cy mx nporna-
CUNIN HeMPUXBaT/bMBKM Ha OCHOBY Tora WTo cy gownu n3 Cpbuje, WTo je, npema peyrima
Mahapckux BnacTu, buna curypHa tTpeha 3emsba v ctora je Morna ja npey3me MeputopHo
NCNUTUBakbE 3axTeBa 3a a3ui NnogHocunaua 3axtea. OCHOB »anbu nogHocunala npea-
CTaBKe Mpema unaHy 3. je Aa Cy yaasbeHu ynpKoc jacHUM Ha3Hakama fda y Cpbuju Hehe
MMaTU NPUCTYN afleKBaTHOM MOCTYMKY a3uia Koju 61 Ux Morao 3alTuTuTi og npotepu-
Barba (CT. 143-144).

Bynyhu pa nobujaHa ognyka MahapcKux BnacTv O yaarbery NogHocunaua npeacraBke
y Cpbujy Huje 6buna noesaHa ca cutyaumjom y baHrnagewy n ocHoBaHowhy 3axTeBa 3a
asun nopHocunaua 3axTeBa, Huje 3apatak Cyga fa ucnuta Aa v Cy NOAHOCKOLM 3ax-
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TeBa pU3MKOBaNM 3nocTaB/bare y baHrnagelwy. TakBa aHanu3a He 61 6una noeesaHa ca
nrTakeMm Ja v je TyxKeHa Ap»KaBa M3BpLLMIIA CBOje NpoLedypasiHe obaBese npema uiaHy
3.y OBOM Cyyajy.

Cyn mopa nucnutatu: 1) fa N cy OBY OpraHu y3enu y o63ump gocTtynHe onwTte nHdopma-
unje o Cpbujn 1 HEHOM CMCTEMY a3unia Ha afjleKBaTaH HAuMH U Ha COMCTBEHY WHKULMja-
TUBY; 11 2) Aa N1 CY NOAHOCMOLM 3axTeBa AOOUIM JOBOSbHY NPUVKY Aia NokKaxy fa Cpbuja
Y HbIXOBOM KOHKPETHOM Ciyyajy Huje curypHa Tpeha 3emsba (ctaB 148).

Cyn npumehyje fa cy ce mahapcke BnacTu y ciyyajy nogHocunaua npeactaBke ocnamane
Ha NNCTy ,cUrypHrx Tpehrx 3eMarba” ycnocTaB/beHy BlaguHom ypenbom 6p. 191/2015.
Edekat oBe nucte 610 je ycnoctaB/barbe NPETNOCTaBKe fa Cy NOMrcaHe 3eMibe CUTypHe.
KoHBeHUWja He cnpeyvaBa Ap:kaBe YroBOpHNLIE fla cacTaBe CMUCKOBe 3eMasba 3a Koje ce
npeTnocTaB/ba Aa cy 6e36eaHe 3a Tpaxuoue a3una. [JpxkaBe unaHuuye EY 10 nocebHo
yvHe nopj ycsioBrMMa yTBpheHm unaHoBuma 38. 1 39. [lupekTrBe o NocTynumMma asuna.
Cyn, mehyTum, cmaTpa fa CcBaka MpeTrnocTaBka Aa je opgpeheHa aprkaBa ,CUrypHa“, ako
Ce Ha by OCnamano y oafiykama Koje ce TMuy MnojeAuHayvHor Tpaxuoua asuna, Mopa Ha
CaMOM MoYeTKy 61T JOBO/bHO NoJpKaHa aHaM30M peneBaHTHUX YCII0Ba Y TOj 3eM/bU 1,
noce6Ho cucTema a3una. lpeTnocTaBKa O KOjoj je peu'y 0BOM Ciyyajy MocTaB/beHa jey jyny
2015. roguHe, Kapa je Mahapcka npomMeHuna CBOj NPETXOAHM CTaB 1 npornacuna Cpobujy
curypHom Tpehom 3emsbom. M3rnega ga BnaguHy nopgHecuy npeg Benukum sehem not-
BPDYjy Aa Cy ce OCHOBU OBe NPOMeHe cacTojanu UCKIbyurBo y cnegehem: Cpbujy cy oba-
Be3uBase peneBaHTHe MehyHapoaHe KOHBeHLMje; Kao KaHAMAAT 3a YnaHCTBO y EY kopu-
cTvna je nomoh y nobosbluakby CBOTM CUCTEMA a3una; Y yCneamo je HeuheHn Tanac Murpa-
uuja n mopane cy ce npepysetu mepe. Cya, mehytum, npumehyje ga y nogHecumma Cyny
TY>Ke€Ha Bnafa Huje HaBena HujedHy YMHbeHNLy KOoja MokKasyje Aa je npouec oHOoWeHa
ofnyKa Koju je JOBeO 0 yCBajara npetnoctaBke 2015. rognHe obyxBaTno TeMesbHY Npo-
LieHy py3unKa ofi HefocTaTKa eprKacHOr NPUCTYNa Ha NOCTynak 3a asun y Cpbuju, yKiby-
uyjyhu pr3nk og npoTepmBama (cT. 152-154).

Cyg je cBecTaH 13a30Ba ca KojuM Cy ce cyoumne mahapcke Bnacty Tokom 2015. roguHe,
Kafa je Beoma BeNvKM 6poj CcTpaHaua Tpaxxmo mehyHapoaHy 3aluTUTY WK NPonasak y
3anagHy EBpony Ha mahapcknm rpaHryama. MebyTm, anconyTHa npupoga 3abpaHe 3/10-
CTaB/bakba cagprkaHa y unaHy 3. KoHBeHUMje Hanaxe afileKBaTHO NCMUTMBakbE pUsmKa y
notnyHoj Tpehoj 3emmun. OcBphyhu ce Ha NojeArHauYHy OLEeHY OpraHa 3a a3 1 Hauwmo-
HaJIHOT Cyfa y c/lyyajeBUMa nogHocunaua npeacraeke, Cyn npumehyje fa cy ce buxose
ofyKe OHOCWJIe Ha Fope MOMeHYTY MPETNOCTaBKY, anvi U Ha LIMPOKO JOCTYrNHEe UHOOpP-
Mauuje o ogpeheHum HaBogHUM pusuumma y Cpbuju. [arbe cy ce 6aBunv nutarbem fa
NN NOCTOoje NMocebHU nojeivHauYHM pY3nLK 3a NogHocKoLle npepactaBke. Cya je, Takobe,
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HaBeo fa Cy NOAHOCKMOLM NPeAcTaBKN MManu NPUANKY fa NOAHECY apryMeHTe y MOCTYnKy
1 NPOTUB NpBe 1 NPOTVB ApYyre ofnyKe opraHa 3a aswa. AgBOKaT! nogHocunaua npea-
CTaBKe NoJHenu cy AeTasbHe NcaHe 1 yCMeHe NoAHecKe HaunoHanHoMm cyay. Tokom unta-
BOr MOCTYMKa 3a a3usi, NoOAHOCMOLM NPeACcTaBke Cy MO Aa KOMYHULMPajy ca BRacTuma
1 CyaoMm nyTem Tymaua 3a ypay, je3uk Koju cy pasymenwu. Y Tum okonHoctuma Cypn Huje
cnpemaH fa npuaa 3HadajHy TeXXnHy aprymeHTuma nogHocunala npeacraBke y Besu ca
pOKOBMMa U HaBOAHMM HeAoCTaumMma TexHuuke npupoge. Cya, mehyTnm, Huje yBepeH y
aprymMeHT Ty>KeHe Bflafe fAa Cy YNpaBHU OpraHn U HaLWOHaNHM Cyf AeTasbHO UCnUTanm
JOCTyrnHe onwTe nHdopmaLmje y Be3un ca pU3NKOM Of ayTOMATCKOr yAasbaBakba NoJHO-
cunaua npepctaske u3 Cpbuje 6e3 edmKkacHOr NpUCTyna NOCTYNKy asuna. KoHKpeTHO,
UMHW Ce fa BacTV HUCY JOBOJbHO y3ene y 063up onwTe MHPopmauuvje fa cy y pene-
BaHTHO Bpeme TpakmoLm asusa Koju cy ce BpaTtunu y Cpbujy 6unv y cTBapHOM pr3nKY Of
Bpahara y Penybnuky CeBepHy MakeaoHujy, a 3atum y [puky, rae 6u 6unv nogBprHy T
YCNOBMMa KOju Cy HeCrnojuBu ca unaHom 3. KoHBeHuumje (CT. 156-158).

Mako je TauHO fa je, KaKo je aprymeHTOBasa Ty>keHa B/lada, CTaTUCTMKA O CTONW YCMeLwHnX

3axTeBa 3a a3un y Cpbuju NCKpUBIbEHA YNHEHNLIOM Jja MHOTM TPaXXMoLWy a3usia He oCTajy
y Cpbujun n Texe ga pohy no 3anagHe EBpone, noctojane cy n gpyre noysaaHe nHdopma-
uvje Koje Mahapcke BnacTu n3rnena HUCY y3umane y 063ump. KOHKpeTHO, 3HauajaH pu3nk
npowusatao je 13 Hanasa YHXLP-a y irxoBom mn3BeluTajy 13 aBrycta 2012. roguHe (not-
BpheH y n3BewTajy 13 Maja 2016. rogunHe) n Apyrum SJOCTYMHUM U3BOPMMA: HelocTaTak
aAMUHUCTPATUBHIX KarnaumTeTa 1 pecypca y Cpbujum 3a npoLeHy 3axTeBa 3a a3uny cknagy
ca mehyHapoaH/M CTaHJapAUMa U 3alUTUTY Of, MPOTeprBakba; ogBohere ayTobycuma o
Mahapcke rpaHuLe; cydajeBun ofbujarba NprixBaTakba 3axTeBa 3a a3un u ci. (ctas 159).

Mo mynwrbery Cyna, opraH 3a asui 1 HaUMOHANHWU Cyd Cy Ce camo yCnyT no3uBanu Ha
n3sewrTaj YHXLIP-a n gpyre peneBaHTHe nHPopmauuje, He 6aBehn ce CyLITUHCKN Unu
[IOBOJbHO fieTa’/bHO KOHKPETHUM pM3MLMMa KOj/ CY TaMO Ha3HauyeHu, a MoCcebHO pn3nKom
Ofi CAMOBOJbHOT yfarbera.

MNMopepn Tora, 3HayajHo je Aa je pM3MK Of KOHAYHOT yaarbera 13 Cpbuje y apyre 3emibe
MOrao 6uTn ybnakeH y 0BOM KOHKPETHOM Ciyu4ajy fia cy Mahapcke BnacTu ypegHo opra-
HK30Base NoBpaTtak nogHocunaua npeactaske y Cpbujy unu Kpo3 nperoBope ca CPrckmm
Bnactuma. MehyTtnm, nogHocroum npefcTaBke HUCY BpaheHn Ha OCHOBY apaH»KMaHa ca
CpncknM Bnactuma, Beh um je HanoxeHo fa npehy rpaHudy ca Cpbujom 6e3 gobujarba
6vno KakBmx rapaHuuja. OBo je nosehano pusnk ga he um NpuUCTyn NOCTYNKy asuna y
Cpbujn 6utTn yckpaheH un, npema Tome, aa he 6UTN KOHAYHO yAarbeHM U3 Te 3emibe Y
CeBepHy MakefoHujy, a 3aTum y Ipuky. Ha Kpajy, WiTO Ce TMue BnagnHor aprymeHTa a cse
cTpaHke KoHBeHUuje, ykibyuyjyhu Cpbujy, CeBepHy MakenoHwujy n Ipuky, nmajy ncre oba-
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Be3e 1 Aa Mahapcka He 61 Tpebano fa CHoCU JoAaTHW TePeT Aa HaJOKHAAN HUXOB HEAO-
CTaTaH cuctem a3una, Cyg cmatpa fa OBO HMje 4OBOSbaH aprymMeHT 3a onpasfgarbe npo-
nycta Mabapcke, Koja ce ogyumna fja He UCMXTYje OCHOBAHOCT 3axTeBa 3a a3ui NMojgHo-
cunaua 3axTeBa, ia UCMYHU COMCTBEHY NpolefypanHy obaBesy Koja Nporsnasu 13 anco-
nyTHe Nnpupofe 3abpaHe 3/510CcTaB/bara NpemMa unaHy 3 KoHseHuuja (cT. 160-162).

YKpatko, nmajyhiiv y Bugy nocebHo umkbeHuUy Aa Huje nocTojana AOBO/bHA OCHOBA 3a
oanyky Bnage fa yTBpAM onwTy NPeTnocTaBKy Koja ce ogHocu Ha Cpbujy Kao curypHy
Tpehy 3emsby, la Cy ce y ofJlykama O NpoTepriBakby 3aHeMapunm mepogasHu Hanasu YHX-
LIP-a y Be3u cTBapHOr pu3srKa yckpahuBarba NprcTyrna epukacHOM MOCTYMKy asuia y
Cpbujn 1 ypamera 13 Cpbuje y CeBepHy MakefjoHMjy, a 3aTum y TpuKy, 1 aa cy mahap-
CKe BfacTW Moropluasne pusMke ca Kojuma Cy ce Cyouuny NOAHOCMOUM MNpeacTaBKu
HaBoherem fa uneranHo yhy y Cpbujy ymecto fa nperosapa o ypefHom nospatky, Cyn
Hanasu fla TY>XeHa JprKaBa Huje NCnyHuna cBojy npoueaypanHy obasesy npema unaHy 3.
KoHBeHUuje fa npoLeHn pr3nKe of TpeTMaHa CyrnpoTHO Toj oapeabu npe yaarera nog-
Hocunaua npegcTtaBke 13 Mabapcke (ctaB 163).

Osa pa3matpatba cy goBosbHa Aa Cya yTBpav fa je 4OLW0 A0 KpLieka YnaHa 3. KoHseHuuje.

.K. AND OTHERS V. POLAND

npepncTtaBke 6p. 40503/17,42902/17,42902/17 n 43643/17, npecypna op 23. jyna 2020. roanHe

" YnrbeHnuHo cTarbe

EBponcku cyn ce 6aBMO NpefMeToM KOju ce TUUYe NMOHOBIbEHOr ofbujatba NOSbCKUX Fpa-
HUYHWUX BNACTK Ja UCMMTajy 3axTeBe 3a MehyHapoaHy 3alTUTy NoAHOCUOLA NPeACTaBKe.
Cnyuaj ce ogHOCH Ha pa3nnymTe NpujaBe Koje Cy MOAHENN PYCKM fipXKaBibaHu, yKibyuyjyhn
Jely, Koja cy y BulLe HaBpaTa nokyllana fga npehy rpaHuuy n3mehy lMNorbcke n benopy-
cuje. MogHoCKoUM NpefcTaBKe, Koju Cy MOKyLIaBanu Aaa noberHy u3 Yeuerwje, nsjaBunu
Cy f[a ce nnatue 3a CBOjy CUrypHOCT 1 Aia »efe Aa NoAHecy 3axTeBs 3a aswi. lNosbcke rpa-
HVMYHe BNacTn ofbune cy HUXOB 3axTeB jep HUCY m3jaBunm Aa he ce cyoumTn ca nporo-
HoM y YeueHwju yKonmko ce Tamo Bparte. [osbcke BRacTv ogbune cy Aa npumeHe npvspe-
MeHe Mepe Koje je ofobpuro Cya, a Koje Cy 3axTeBasie Of BNacTU Aa Ce y3[pXe off NoBparka
nogHocunaua npepcraske y benopycunjy. NMogHocuoun npeactaBke cy ce, nsmebhy ocra-
nor, XKanunu Ja um je yckpaheH npuctyn nocTynuuma asuna Ha nosbCKoj rpaHuum 1 ga
CY U3J10XKeHN CTBAaPHOM PU3KMKY Off 310CTaBs/batba, CYyNnPOTHO unaHy 3. EBponcke KOHBeH-
uuje; aa je oabujarbe NCNUTMBaKba HUXOBUX NpPUjaBa NpeLCTaB/bano KONEeKTMBHO NpoTe-
puBatbe , OAHOCHO Kpluerbe unaHa 4. MpoTokona 6p. 4; Te fia UM HUCY NPyXeHn eduKacHM
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NpaBHU JIEKOBW NPOTUB OBMX KPLLUEHA, LWITO je AoBesio Jo nospefe unaHa 13. EBponcke
KOHBeHUWje.

Cyn je pa3matpajyhu oBaj cnyyaj NpyMeTnO fia ako ApXKaBa yharby Tpaxuoua asuna y
Tpehy 3emsby 6€3 MCNUTUBaHa OCHOBAHOCTM CaMOr 3axTeBa, OHa MOpa [ia Pa3mMoTpu fa nu
61 N1Ua UMana NpPUCTyn oarosapajyhm noctynuyma 3a a3un y nomeHyToj Tpehoj semsbu.
W3mehy octanor, Cya je ycTaHOBMO [ja TBPAH-A ApKaBe fa NogHOCKOLM NpefcTaBke HUCY
nofHeny JOKyMeHTe Kojuma ce Tpaxy mehyHaponHa 3aliTuta Huje BEPOAOCTOjHa U Aa
MocToje foKasn Koju NMOTKPENbyjy TBPAbY Aa 6enopycke BNacT HUCY 036UIbHO TpeTu-
pane wunxoB 3axTeB. CyA je 3aKk/byuno Aa NosbCke BNaCTW HUCY pa3moTpusie 3axTeBe 3a
asun y cknagy ca CBojum npoueaypanHuMm obaBesama, a CynpoTHO uynaHy 3. EBpornicke
KoHBeHUuje. LUTaBunwe, Hego3BO/baBabeM MOAHOCMOLMMA NMPEeACTaBKM Aa OCTaHy Ha
NoOJSbCKOj TEPUTOPUjU A0 UCNUTMBaHba HUXOBMX 3axTeBa 3a aswi, NoSbCKe BNACTU Cy WX
CBECHO M3M10XKuNe 036UIbHOM PU3KKY of naHuyaHor Bpahama y benopycujy cynpoTtHo
unaHy 3. EBponcke koHBeHuuje. [larbe, yTBpAMBLUM Aa je YAasbere NogHOoCMNaua npea-
CTaBKe NpeAcTaB/basio npotepusame, Cya je Mopao fa NpoLeHn a N je OHO 1o Konek-
TUBHe npupoge.

Cyn je, n3mehy ocTasnor, HaBeo Aa, MaKo je rPaHnYHa NonvLumMja pasroBapana ca NofgHo-
cnourMa npeacTaBke v U3fana nojejuHadHe oasnyke 3a CBakor of HuX, OHe H1CY oapa-
»aBale Ha afieKBaTaH HauvH CTpax NMoAHoCKNaua NpeAcTaBke of NporoHa, seh cy, yme-
CTO TOra, Harfacusie aprymMmeHTe Koju NoAp»KaBajy ngeHTnduKkaumjy nogHocunaua npeg-
CTaBKe Kao eKOHOMCKMX murpaHata. Ltasumwe, Cyn je ytBpamo fa je oBo yobuuajeHa
npakca norpeLlHor npeacTaB/batba M3jaBa MojerHaLa Koju nokylwaeajy aa npeby rpa-
Huyy. CTora je 3ak/byuno Aa cy oanyke o opbujamy foHeTe 6e3 ogroBapajyher yBaxa-
Bakba NojeAnHavYHNX cUTyalmja 1 Kao TakBe Cy NpeAcTaB/balie KONEKTUBHO NpoTepuBame
CynpoTHO unany 4. MpoTokona 6p. 4 y3 EBponcky koHBeHLUujy. Cyq je foaao Aa NogHOCK-
oun NpeacTaBke HUCY MManu NPUCTYn edrKacHMM NPaBHUM JIeKOBMMa 3a OCropaBarbe
ofbujarba ynacka, WTO je NpeAcTaB/balio KpLuetbe unaHa 13. EBponcke KOHBeHLMje y Be3K
ca unaHom 3. n unaHom 4. lNpoTokona 6p. 4 y3 EBponcky KoHBeHLWjy.

EBponcku cyp je Harnacvo fAa je yBek HeonxoAHO fa NOCTOju TeMesbHO NCMUTUBaHE 3aX-
TeBa 3a a3uJ1 Kako He O JOLLIIO O HeMONPaB/bUBUX MOC/IEANLIA MO NULIE Y MOTNeAy Hero-
BOT JTAHYaHOT NMPOoTepuBaba 1 13narara TPeTMaHy Koju je cynpoTaH unany 3. EBponcke
KOHBEHLMje, UM Ce MOXe CMaTpaTh KONeKTUBHNM NpoTeprBarbeMm.
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PORMES V. THE NETHERLAND.

npepcTtaBka 6p. 25401/14, npecypa op 28. aBrycta 2020. rogunHe

" YumeHnuHo cTarbe

OBaj npeameT Tye ce ofbujarba n3aBatba A03Boe 60paBKa UHOOHEXXAHCKOM [ip>KaB/ba-
HuHy. NogHocKnay npeacTaBke je y XonaHaunjy cturao 1991. roguHe, Kaga je nmao ceera
4 roguHe. Oprajanu cy ra TeTka v yjak, o6oje XxonaHACKN Ap»aBrbaHu, HAKOH LITO Cy My
poauTesbn npemuHynu. Y gobu op 17 rofvHa OTKPUO je Ja MOX[Aa HeMa XOnaHACKO
LP>KaB/baHCTBO jep Huje Npeay3eo NoTpebHe Kopake 3a perynrcakbe ctatyca no onacky
y OBY 3eMJby, Y KOjy je AOLIao Ha TYPUCTUUKY BM3Y. KacHuje je nogHeo 3axTeB 3a 4O3BONY
npuBpemMeHor 6opaBKa, Koju je oibujeH Ha OCHOBY TOra LUTO je NpeAcTaB/bao OMacHOCT
Mo jaBHOCT HAaKOH HW3a npecypa 3a Hanag. Opnyka o ofnbuvjarby HEroBor 3axTeBa noT-
BpheHa je nmajyhu y Bugly TexnHy npupoae 1 0306ubHOCTY YUNHEHUX KPUBUYHUX Aena.
MNMopgHocmnay npefcTaBKe ce Xanuo Aa je oabujare fomahux BRacTv ga My fajy [03Bony
60paBKa 6110 3aCHOBAHO NPBEHCTBEHO Ha HEFOBOj KPVMBMYHO] eBMAEHLMjY, a Aa HUCY
y3eTa y 0631p Herosa nopoanyHa npasa, CynpoTHO unaHy 8. EBponcke KoHBeHLMje.

Pa3smaTpajyhu oBaj cnyyaj, Cya je ncTakao Aa y KOHTEKCTY MO3UTVBHMX U HeraTuBHYKX oba-
Be3a, ApXaBa Mopa YCMOCTaBUTW NPaBUYHY PaBHOTEXY M3MeDy KOHKYPEHTCKUX MHTe-
peca nojefMHLa 1 OMACHOCTY KOjy NpefcTaBsba Mo 3ajeaHuLy y uenuHu. Haseo je, usamehy
OCTaJIor, Aa, aKko je nogHocunal npeactaske Behn feo geTMbcTBa NpoBeo y XonaHanju,
HeroBo npebrBanuLITe HA Y jeAHOM TPEeHYTKY Huje 610 3aKOHNTO jep HMKaja Huje cTe-
Kao MpaBHU CTaTyC U 03aKOHWO CBOj 6opaBak. MehyTuM, NnpoLeHa KOHKYPEHTCKMX NHTe-
peca n3mebhy nojeanHua 1 3ajefHuLe Mopa y3eTun y 0631p crneyndryHe OKONHOCTM Noa-
HocuroLa 3axTeBa.

EBponckm cya je ycTaHOBMO fia HMje 610 cyMbe ia Cy, HaKOH LITO je 15 roArHa X1Beo y
XonaHawju, eroee Bese ca TOM 3eM/boM b6une BPAo jake, AOK Cy terose Bese ca MHao-
He3ujom 6une cnabe. Mnak, Cya je, namehy ocTanor, NpMMeTNO fia He MOXe MPEeBUAETH
KPVBUYHY eBUAeHLUMjy nogHoCKOLa nNpecTaBKe 1 MOHOB/beHa KPMBUYHA [ena, Of KojuX
Cy HeKa yuutbeHa oK je 610 MyHoNeTaH 1 CBeCTaH CBOT He3aKOHWTOr cTaTyca. LTasuiwe,
Cyn je yTBpaAMo ga cy aomahe BnacT TOKOM NOCTYMKa AOC/eHO y3umare y 063up npu-
BaTHe 1 MOPOAMYHe NHTepece nogHocmoua npefctaske. CTora je 3ak/byuno Aa ofsyka o
onbujary n3faBarba [O3BOSE 3a NprBPeMeHy 6opaBak He NpefcTaB/ba Kpluekbe npasa
nogHocroLa npefcTaBke Ha MOPOANYHNM KUBOT Npema YnaHy 8. EBponcke KoHBeHLuje.
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EBponcku cyp je y oBOM NpeAMETY Harnacuo Aia je BaxHO NocTyname nofgHocmnoua npea-
cTaBKe fa 6u ce yTBpAUIO Aa v je AOLWIO JO NoBpefe npasa Ha HeroBy NprBaTHOCT
[OHOLLEHEM OfiNYKe O HhEroBOM yAarbehy Ca Te Teputopuje.

.S. v. SLOVAKIA AND UKRAIN

npepacTaBka 6p. 17189/11, npecypa of 11. jyHa 2020. roanHe

" 'HumeHnuHo cTambe

MNMopgHocmnay npefcTaBKe je ApaBfbaHUH ABraHMCTaHa, Koju Ce »Kanmo Ha xariwiewe y
CnoBaukoj u Bpaharbe y YKpajuiHy, a NoTom 1 ABraHWCTaH, ca OrpaH1yYeHUM NprUCTyrnom
npasHoj nomohu 1 npeeoguoumma. Npema CONCTBEHVIM HABOAMMA, HAaMyCTMO je 3eMiby
nopeknay majy 2010. roanHe HaKOH LUTO je HeroB oTaL, Koju je paAro 3a HauMOHaHy 6e3-
6enHocT ybujeH 2005. roguHe, a oH fobuo npetehe nncmo. Y YkpajuHy je fowwao novet-
KoM jyna 2010. YxaniieH je y cenTemopy, Kafa je MoKyLao aa uneranHo npehe y CrioBauky.
Y TOom TpeHyTKY, TBPAMXO je Aa je nmao 17 roanHa, Aok je Bnapa TBpAavna ga je npema comn-
CTBEHOM MCKa3y umao 18 rogmHa. Ca UM je 0b6aB/beH pa3roBop y3 NpPUCyCcTBO NPeBO-
AVOLA 3a eHrIeCKM je3uK, a Ca eHrNeckor Ha MalTYHCKU je NMPeBOAMO aBraHUCTaHCKM
MurpaHT. lpema 3anncHUKY ca MHTepPBjya, heroBa Hamepa Huje buna fa NnofgHece 3axTeB
3a a3un y Cnoeaukoj, Beh ga ope y 3anagHy Espony. [loHeTa je ognyka fa 6yne BpaheH y
YKpajuHy, WITO je yuneHO HapedHor faHa. Y okTobpy 2010. rogviHe Cya je Hanoxuo aa
6yne npoTtepaH u3 YkpajuHe. CMeLTEH je y eKCTPaanLMOHM NPUTBOP, HAKOH Yera je nog-
Heo 3axTeB 3a a3un TBpAehn Ja ce nnalm NPOroHa HakoH NoBpaTKa y 3emM/by nopeksa.
Bnactu cy og6une weros 3axTeB 3a a3us, cmaTtpajyhin fa He ncnykasa ycnoBe 3a usber-
NNLY OHAKO Kako cy oHU fedurHuncaHn KoHBeHUMjom o cTaTycy m3bernviua u gomahum
npasom. TBpPAMO je fa BNAaCcTu HUCY y3ene y 0631p UnkbeHuLY Aa je 610 ManoneTHNUK oK je
BONeH nocTynak no 3axteBy 3a a3us. Y Kabyn je nspyyeH y mapty 2011. TBpam Aa je HakoH
noBpaTka y ABraHucTaH 61o nprHyheH ga yecTo Metba MecTo NpebrBanuLTa 36or cTpaxa
ofi /byAin Koju Cy My younu oua.

MNogHocunay npeAcTaBKe je cMaTpao Aa je Y heroBom Cjlyyajy AOWo A0 KpLlera YiaHa
3. EBponcke KoHBeHLMje, unaHa 5, cT. 2. n 4. (NpaBo fa ce oamax obaBecT 0 pa3fios3nma 3a
Xariere 1 NpaBo Ha 3aKOHWUTOCT NPUTBOPA), jep je npoTepaH y Kabyn 6e3 ogrosapajyher
UCMTVIBakba HEroBOT 3aXTEBA 3a a3 1 3aTO LUTO Huje 61O 0b6aBeLTeH O pa3no3rmMa CBOT
nputeopa y YKpajuHu.
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Y oBoM npeameTy NocTojasna je HecarfnacHOCT O y3pacTy NojHOCMOoUa NpeAcTaBKe y Tpe-
HYTKy Kaga je yxanuweH. Cyq je y3eo y 063ump ga cy Bnacti y CrnoBaukoj u y YKpajuHu,
Kao 1 ambacapa AsraHucTtaHa y Kujey, focnegHo 6enexune gatym pohera nogHocu-
oua npepAcTaBke Kao Ja je nyHoseTaH. JefuHn enemeHTn y gocujey Koju, npema nogHo-
cvouy npefcTaBKe, NPOTBpeYe TUM eBufeHUMjama cy poTorpadurja nogHocroLa npea-
CTaBKe Ha KOjoj u3rnepa Kao TUHejllep 1 HheroB aBraHUCTaHCKU IMYHU AOKYMeHT. Mehy-
TUM, HemMa Ha3HaKa Kafa v rge je dotorpaduja cHumbeHa. LLTo ce Tvye aBraHucTaHCKor
NIMYHOT JOKYMEHTA, C/I0BayvKa Braja je n3pasuna CyMiby y HeroBy NCTUHUTOCT 1 MPEBOA
Koju je o6e3benno nogHocunay, npeacTaske, a Cya je npuxeaTvo da je Kkonuja 6una mana
1 HeunTbMBa. LLTaBuile, 0BO Huje 610 popmaT opurMHanHKX JOKyMeHaTa Te BpCTe, LTO
yKasyje fa je nogHocunal, npefcTaBke M3 HEKOr pasfiora AOCTaBMO YrpaBo OBY KOMujy
[OKYMEHTa, a Huje 06jacHMO 3aLTO je To ypaamo.

Takohe, Nnpema TPaHCKPUNTY MHTEPBjya KOju je rpaHnYHa nonvumnja obasuna ca nogHo-
cuouem npefcTaBke, 06e36eHeHO je Tymauere ca CJIOBAYKOT Ha EHIIeCKU; a TyMauerbe
je 3aT!M ca eHrneckor npesefeHo Ha NalTyHCKW, O4nrieaHo of ApYyror aBraHuCTaHCKor
MUrpaHTa yxarnweHor ca nogHocrouem npeactaske. Mako je nogHocunal npefctaBke
KPUTMKOBAO afeKBaTHOCT apaH>KMaHa 3a Tymauere, Hema Ha3Haka Aa cy, Y AaTUM OKOJl-
HOCTMMa, 6UNK TONMKO HeaAeKBaTHU Aa Cy NOJHOCMOLY NPeACcTaBKe yCKpaTuav NpucTyn
MOCTYNKyY a3nna fia je xeneo Aa ra nokpeHe. Takohe, CyA je y3eo y 063up fa'y ABraHMUCTaHy
Huje mocTojana CMTyauuja reHepanu3oBaHOr Hacuba, WTO 6K M3a3Bano 3abpuHyTOCT
y Be3u1 CUrypHOr nospaTtka nogHocroua npeacraBke y cnyyajy MHANPEKTHOr nospaTtka
y 3eM/by NopekKna, HaKoH NoBpaTka y YKpajuHy. HiwTta He yKasyje HM [a Heros 3axTeB
3a a3un He 6u 6ro npuxeaheH jep yKpajuHCKe BNAcTy Ha KPYyT HauvH NpuMetsyjy npet-
nocTaBKy Aa je YKkpajuHa 6e36enHa Tpeha 3emma. Cyp je nocebHo y3eo y 063up fa cno-
Bayke BJIACTW HUCY NOAHOCKOLA NpefcTaBKe nsnoxune nosehaHom punsnky Hasogehu ra
[a ce wuneranHo Bpath y YKpajuHy, Beh cy ra npepasne yKpajuHCK/M BlaCTMMa Ha OCHOBY
ypenHor noctynka peagmucuje. Tako je Cyn fowao Jo 3aK/byyka fa Huje 6uno Kpluera
unaHa 3. EBponcke KoHBeHUuje. lNocebHo je BaxkaH Hana3 Cyna fia je y3eo y 063ump 3abpu-
HYTOCT KOjy CY U3Pa3uin MHTEPBEHWjEHTU y Be3n Ca OpraHu3auMjom NpucTymna asuay Ha
CJI0BaYKO-YKpPajUHCKOj rpaHnLM y TO BpeMe, anuv Harnalwasa Aa 3agatak Cyga Huje ga npe-
UCNUTyje peneBaHTHM 3aKOH W NPaKcy y ancTpakTHOM obnuky, Beh ga ytepav ga nm je
HauVH Ha Koju Cy NpuMereHN JOBEO 0 Kpluera EBponcke KoHBeHuwmje. Cya je ogbaumo
HaBofde 1 Aa je AoLWIo A0 Kpliera uYnaHa 3. EBponcke KoHBeHUmje 360r ycinoBsa y npu-
TBOPY Y YKpajuHu, jep nogHoCcuNaL, npeAcTaBKe Huje NPYXno HUKakBe KOHKpeTHe foKase,
a HeroBy HaBOAY He MOTY Ce NOTKPenuTy peneBaHTHUM MehyHapoaHVM n3BeLUTajuma.
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C apyre ctpaHe, Cyg je pa3maTtpao ga v je YKpajuHa noBpeguia npoueaypanHmn acnexkT
unaHa 3. EBporncke KOHBeHUWje TMe LITO HUje afleKBaTHO pa3MoTpuia pU3nK NogHOCU-
oua npepactaske og nporoHa. Cyg je NOTBPAHO OArOBOPMO HAa OBO NUTae jep Cy ce Bna-
CTN ycpeacpepune Ha dopmMasiHe OCHOBE 3a ofbujatbe HEroBOr 3axTeBa 3a a3uwsl. Bnactu
Cy CaMO 3aKJbyuune fia OH HUje UCMyHNo aedbuHnLmjy nsdernvie npema gomahem 3akoHy
n KoHBeHUumju o usbernuuama. Mehytum, ¢ 063mpom Ha npoueHy YHXLIP-a npema Kojoj
61 oppeheHe ocobe 1 HIXOBE NOPOANLIE, 3a KOje ce cMaTpa fa Cy NoBe3aHe ca aBraHu-
CTaHCKOM BNIaflOM, MOTJ1€, y 3aBVCHOCTU Of MHAVBUAYANHNX OKOMTHOCTW HUXOBOT CyYaja,
OUTUN N3MIOXKEHE PU3UKY, HA HAaAJIEXXHOM OpraHy je 61no aa U3BpLY CYLUTUHCKY MPOLEHY
C 0631POM Ha pPacnoNioXKMBM MaTepujan ga nu je nogHocKNaL, 3axTeBa Npunagao Takeoj
rpynv n fa nu je 61o y prusuky.

PasmaTtpaH je n unaH 5. ctaB 2. EBponcke KOHBeHUMje, O4HOCHO 3axTeB Aa CBaKo NuLe Koje
je yxanweHo 6yfe ogmax ob6aBeLUTeHO, Ha je3nKy Koju pa3yme, O pa3fio3rmMa Xarniema 1
0 61no Kojoj onTy61 NPOTUB Hera. Y 0BOM npeameTy je nogHocunal, npeacraBke TBp-
[0 a Cy CNoBayKe BacTW UrHopUWcase YnkbeHny Aa je 61Mo ManoneTaH U H1UCY My OMO-
ryhvne npuctyn npesoguouy 1 ageokaty. Cya je npuavKom pasmatpaka OBOr MuTama
y3eo y 063up fia je nogHocunal npeactaBke 610 cBeCTaH Aa je He3akoHuTo ywao y Crno-
BauyKy U1, npema Tome, 610 je yno3HaT ca pa3fioroM 3a NpuUTBOpP Yy 0BOj 3eMsbu. MoagHoCuK-
nay, npeAcTaBKe je 0CTao KOA CJIOBAuKMX BNAcTVM OKO ABajeceT U ABa caTa, a MHpopma-
uuje Koje cy My npocneheHe TOKOM UHTepBjya (y3 NPeBOf ca COBAYKOr Ha EHITIECKN U ca
€HITIeCKOT Ha MALWTYHCKM je3UK), a Koju je 00aBIbeH Y POKY Of YETUPU CaTa Off HeroBor
xarnuerba y KOMOUHaLWju ca nucaHum nHdopmaLmjama Koje cy My AocTaBibeHe cnegeher
ZaHa, 6ro je poBosbaH y fatm okonHoctuma. Cyq je Harnacvo fa oBaj unaH EBporcke
KOHBeHLMje He 3axTeBa Aa ce NPUTBOPEHOM JiMLy Mopa NpPYKUT1 obpasnoxKerbe y nuca-
HOM N Y HEKOM pyrom nocebHom obnuky. Pasnosu ce mory HaBecTv Unmv nocTaTui oun-
rnefaHV TOKOM pa3roBopa WAM UCMUTMBaMa HaKoH Xarllena, NocebHo y cyyajy nspy-
Yyerba nnu genoptaumje. Tako Cya HMje Halao KpLuere OBOr YaHa.

EBponcku cya je y oBOM NpeameTy Harnacvo aa gomahe Bnactu Mopajy agekBaTHO pa3mo-
TPUTW PU3MK NMOAHOCMOLA NPeACTaBKe 0f NPOroHa, Wwro Hehe 6KUTK y Clyyajy ako ce Bna-
cTn GOKyCrpajy Ha popmarnHe ycnoBe 3a ofiovjarbe 3aXTeBa 3a asul, LUTO MOXe JOBeCTH
[0 NoBpefe NpoLeaypanHor acnekTa unaHa 3. EBporncke koHBeHLyje.
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UR AND OTHERS V. UKRAIN

npepncTtaBka 6p. 77647/11, npecypa op 16. jyna 2020. rognHe

" HurbeHnuHo cTame

MpenmeT ce TMYe XanLiera ¥ NPUTBaparba ManoneTHNX NogHocunala npeacTaBKe HakoH
noKyLaja npenacka mahapcke n cnoBauyke rpaHuue. NogHocnoumn npeacTaBke Cy TBp-
Annn fa cy 6uny n3noxKeHn pasHMM noTtewwkohama 1 Aa cy ce Cyoumnu ca pasimymTim
pu3nurMa y 3eMrbama nopekna. Hanyctmnu cy csoje 3emsbe ¢ Lusbem fa Aohy Ao 3anagHe
EBpone. NMouyeTkom HoBem6pa 201 1. roanHe YKPajuHCKM rpaHnuyapu cy Ux yxancunm npu-
NIMKOM MOKyLUaja Npenacka yKpajuHcke rpaHuue ca Mahapckom nnmn Cnosaukom. Cyp je
n3rybmo KOHTaKT ca CBMMa, OCUM Ca APYrMM 1 OCMMM MOLHOCKOLIEM NpefcTaBKe (rocrno-
OVH MNbpaxmum 1 rha KaHTe) Koju cy comanujcke v rBUHejCKe HaLMOHANHOCTU. YKpajuH-
CKe BNacTu yxarcuie Cy UX HakoH LITO Cy MOKYyLIanu Aa He3aKOHUTO HamycTe heHy Tepu-
Topujy y HoBembpy 2011. roguHe. TBpaunm cy aa cy ManonetHe ocobe, anv y To Bpeme
HKCYy Mo Aa obe3bene NMUHa JOKYMeHTa Kojum 61 noTBpamnmv cBoj ngeHTuteT. MNpeba-
yeHM cy y objeKaT 3a NpMBPEMEHO 3afipxaBare y rpagy Yon pagmn ytephrearba naeHTy-
Teta. OcMa nogHocKTesbKa NpeacTaBKe je y To BpeMe Ouna TpyaHa AeBeT Heferba, a Kac-
Huje je nobaunna JokK je ApKaHa y 00jeKTy 3a NpMBpeMeHo 3afpKaBatbe. O6a n3BelLTaja
0 Xanuwemy cagpana cy ynyhueare Ha 6pojHe onpenbe fomaher 3akoHa, nocebHO Ha
unaH 263. 3aKoHa O ynpaBHMM MpeKpLuajmMa. Takohe Ccy HaBenu npaBa OKPUB/bEHUX Y
npeaMeTMMa ynpaBHUX NPeKpLUaja, yKibyuyjyhu npaBo Ha agBoKaTa 1 NPeBOAMOLIa, Kao 1
NpaBo Ha ynaratbe xanbe 1 xanby Ha oanyke y UXOBUM NpeameTma. Ha Kpajy, HaBenu
Cy UMeHa, faTtyme pohera 1 HaLMOHANMHOCT NoAHOCUNaLa NPeaCcTaBKe, anu Cy Harnacuam
[a Cy ce OB/ Nnofaum 3aCHUBANN Ha U3jaBaMa cammx NoJHOCUIaLa NpeAcTaBKe, jep HUCY
NUManu INYHa JOKYMeHTa.

MNMogHocKouMMa NpefcTaBKe ypyyeHU Cy AOKYMEHTM Ha ABe CTpaHuLe Ha eHrneckom
je3nKy Koju pesnmupajy npaBHM pexnm NpuTBOPa, NpaBiia Kojrx ce Tpeba nprapxasatu
N [y>XHOCTM 1 NpaBa NPUTBOPEHNKA, YKIbyuyjyhin npaBo Ha xanby 36or nputeopa Ty»Ku-
ouy 1 npaBo Ha ynyhuBarbe anbwv 1 nucama Ap>kaBHUM BNacTMa, HEBMAAVHUM Opra-
HM3aumjama, napiameHTapHOM KoMecapy 3a jbyAcka npasa 1 EBponckom cyay 3a ibyacka
npaea. OCHOB 3a KUXOBO NpUTBapahe 61O je 3aXTeB rPaHNYHe NonuLmje Kako 6u ce obe-
36ea1n0 HIUXOBO MPOTEPMBatbE, a CYA je NPUXBATUO apryMeHT Aa OHU HajBepoBaTHuUje
Hehe J06POBOSBHO HaNyCTUTU TepUTOPUjY YKpajUHE, jep HUCY UMann fOKYMEHTa, a MOKY-
Wwanu cy nneranHo fa npehy weHy rpanuyy. Cya je HanoXmno aa NogHocMoLmM NpeacTaByke
Oyny 3aAprKaHu y LeHTpUMa 3a NpUBPeMeHr CMeLUTaj 3a CTpaHLe 1 nrua 6e3 gpKaBibaH-
cTBa. JInua nneranHo NpucyTHa y YKpajyHu Mory y TM LeHTpUMa 61T 3aap»KaHa o ABa-
HaecT meceLu.
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MNMopgHocmoumn npefcTaBke Cy 6GUNM NPUCYTHM Ha CYACKAM POUMLLTUMA Y BE3M Ca HIXO-
BUM npuTtBopom. CnyxbeHunk Cny»xbe 3a 6pury o feum 13 Yona Takohe je yyectBoBao Ha
cacnyllambmnma Kao HUX0B NpeacTaBHUK, jep Cy TBpAMAM Aa cy ManoneTHu. MNpema nog-
HocvouMMa npefcTaBKK, 3aCTYMNHMK Ce HUje cacTao ca brMa npe caclyllakba HATY je ca
HbMMa pa3roBapao o 6110 KOM MUTarby y Be3u ca C/lyyajemM TOKOM POYUNLLTA, jep npeacTas-
HVIK HUje roBOPKO je3unK Koju cy pasymeni. Takohe, LOKYMEHTM KOju Ce OQHOCE Ha HMXOBO
Xarieme 1 peneBaHTHN CYACKN NOCTyMNaK HUCY MPeBefeHN Ha je3nK Koju Cy pasymenu.
Ob6e3beheHo je Tymauere, anv Ha EHIIECKOM je3UKy, KOje HICY OBOSbHO pasyMenn.

Kako cy nogHocrouu npeactaBke 6unm manonetHn, camo Cny»x6a 3a 6pury o geuy morna
je pa ynoxu »kan6e y k1x0BO MMe, anu je To ogowvna jep cy pesyntaTi NpoLeHe CTapocTy
nokasanu ga cy ogpacnu. loctynak npoueHe cTapocTy (34paBCTBEHY Npernes 1 nperneg
X 3pauuma pyKy 1 HOTY) je KacHuje NokKasao fa cy oba nofHocMoLa NpeacTaBKe cTapuja
of 18 roguHa, Nako je ocmu nofHocwal NpefacTaBke y mehyBpemeHy npencTaBro CBOj
M3BOJ 13 MAaTUUHe Khbure poheHrx gokasyjyhu fa je y nutamwy ManoneTHa ocoba. Hburxosu
NpPaBHW 3aCTYMHULM CY YNIOXMNW Xanbe NpoT1B Hanora 3a NpUTBOP 1 3aTpaxuu cy npo-
LyXXetbe poKa A03BOJbEHOT 3a MOAHOLEHE Kanbu, Hasogehn Ja mogHocMouu npeg-
CTaBKe He MOry rnofHeTu »anbe Ha Bpeme 360r je3nuknx baprjepa U HegocTaTKa npu-
cTyna npaBHoj nomohu. YKanbe cy ce yrnaBHOM 3aCHVBane Ha aprymeHTMa: fa NpuTBOp
nogHocMUnaua NpeacTaBke HYje MMAo NpaBHY OCHOBY jep HMje BUI0 OAJTyKe O HUXOBOM
npoTeprBakby; Aa NPBOCTENEHN CYA HMje MPOLEHNO HABOAHW PU3KK MO XKMBOT U CUTYp-
HOCT nofHocKnaua NpeacTaBke y HUXOBUM MAaTUYHUM 3eMSbaMa; Kao U Aa je NPOTUBHO
3aKOHY CTaB/bakbe MaNloNieTHVKa 6e3 npaTke y NpUTBop.

O6a nogHocroua npefcTaBke cy y aBrycty 2012. roavHe, gobuna cyncramnjapHy 3awtmuty
Ha OCHOBY TOra LUTO je NpoLeHeHo Aa 61 ce Cyounnu ca pusmMKkom of NPOroHa y CBOjUM
3em/bama nopekia (4pyrn nogHocwnal npeactaske y Comanujy, a ocma NogHoCHTe/bKa
npepgcTaske 360r nopoAnyHoOr Hacusba y IBUHejy). MogHocKMoum npefcTaBke cy ce, n3mehy
OCTaJIOor, Xanunu aa je rnxoB 6opaBak y 06jeKTy 3a NpUBpPeMeHO 3aipKaBarbe 610 He3a-
KOHMT 1 NPOW3BO/baH 1 Aa HNCY MMany NPUCTYN NOCTYMKy 3a nobujare ofyka NpoTuB-
HUX unaHy 5, cT. 1. n 4. EBporncke KOHBeHLMje (3aKOHUTOCT Nnllera cnoboge 1 NpaBo Ha
Xanby cyny y KpaTKoOM POKyY, Kako 61 ce pa3moTpuia 3aKOHUTOCT fvliera cnoboge v
Hanoxwno ocnobahatrbe yKonnKko To Huje cnyuyaj). lMogHocmTe/bKa NpeAcTaBKe Takohe ce
»anuna fa cy ycioBu y nputeopy 6unu cynpoTHu unaHy 3 EBponcke KoHBeHUuje.

EBponcku cyq je y oBOM npeMeTy NPBO NPMMETMO Aa HEMa Ha3HaKa fia Cy YC/10BuY Npu-
TBOpa AonprHenu nobayajy nofgHoOCUTe/bKe NpeacTaBKke, Te Aa je gobuna Benunky meau-
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LMHCKY 1 NcuxonowKy nomoh y 06jeKkTy 3a NpMBpeMeHo 3afpKaBatbe. /13 Tor passora je
3aK/byuno fia yC/I0BY NPUTBOPA HUCY BUNK TONMKO 036USbHU fa 61 Mornv Aa foseny [o
nospege unaHa 3. EBponcke KoHBeHUuje.

Motom je Cyn pasmoTpuro nospedy unaHa 5. EBponcke koHeeHuuje. Cya je Harnacxo fa je
[pXaBa MMarna npaBo [a yxarcy CTPaHor pXaBsbaHMHa 6e3 JoKyMeHaTa pagu Herose
naeHTUdMKaumje, 4PKaBbaHCTBA U Pa3MOTPY MOryRHOCTU 3a HeroBo yaarbewe. Mehy-
1M, Cya je y3eo y 063mp ga fomahu nponucu HaBoge Aa Cy NojeanHLM, HAKOH Xarluera
360r Kpluera rpaHUYHUX NPonuca, Mopanu 6yt 3agpxaHu y objekTrMa 3a npuBpe-
MEHO 3afipKaBatbe He Ayxe of 10 gaHa. LLtaBuiue, fomahu 3aKOH M3pNUUTO je 3abpatbu-
BAO 3afprKaBakbe MasiofieTHMKa 6e3 npaThe Y 06jeKTMa 3a NPUBPEMEHO 3afipXKaBatbe.
3anpaBo, oba nogHocKoLa npefcTaBKe 3agpKaHa cy y objekTy y Yony ayxe of Makcu-
ManHux 10 gaHa, a ocMa NofHOCUTESbKa NpefAcTaBke Takohe je 3agpKaHa Kao manonet-
HuLa 6e3 npatkbe. Cyp je cTora cmMaTpao Aa je Apyrv NogHocunaLl NpefcTaBKe He3aKoHUTO
nuweH cnobone of 13. go 17. HoBembpa 2011. rognHe, a oCMa NOAHOCUTE/bKA NpeAcTaBKe
op 27. HoBembpa Ao 28. aeuembpa 2011. rogrHe, kKao n og 11. anpuna no 8. oktobpa 2012.
roiviHe, CynpoTHO unaHy 5. ctaB 1. EBponcke KOHBeHUuMje.

Cyg je, Takohe, yTBpAMO Aa NOQHOCKUOLM MPEACTaBKE HIUCY MMM Ha pacrnonarakby NocTy-
nakK Kojum 61 ce 3aKOHUTOCT HUXOBOT MPUTBOPA MOT/1a 6p30 YTBPAUTH, YMME je A0SO JO
KplUehba 1 YnaHa 5. cTaB 4. EBporncke KOHBeHLuje.

WMako oBaj cnyuaj nokpehe HU3 NuTara, MONYT MNOCTYMNKa NpoLeHe y3pacTa U TpeTMaHa
Kojem cy manonetHuum 6e3 npatibe msnoxeHu, Cyn ce npeBacxofHo 6aBMO NuTarbem
3aKOHUTOCTW OCHOBaA 3a bUX0BO NpuTBapame. Cyq je oBAe 0CTao focsiefjaH CBOjoj paHujoj
npakcv Aa BOAM payyHa O TOMe fa Nn je 3afpKaBarbe NpeKopayeHo y O4HOCY Ha 3aKOH-
CKe nponuce, Kao 1 Aa N je NoCTojao NoCTynakK y Kojem 6v ce bnaroBpemeHo Morao ucnu-
TaTV OCHOB 3a NLerbe cnobope.

EDDI V. ITAL

npepcTtaBka 6p. 42086/14, npecyna of 9. jaHyapa 2020. roguHe

® YureHnuHo cTatbe

WTannjaHcka nonuumja je 11. anpwna 2011. rognHe npviBena NnogHoc1MoUa npeacTaBke Ha
ocTpBy Jlamnepysa, rae ce UCKpLAo He3aKOHWUTO 1 6e3 NMNYHUX AoKyMeHaTa. HakoH gecet
[aHa, nonuumjcke BRacTu cy ra obaBecTune o Hanory 3a fenopTauujy uvja je npumeHa
ofnoXKeHa U3 TeEXHUYKNUX passora. Y mehyBpemeHy je nogHocunay npeictaBke CMeLLTeH
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y LleHTap 3a ngeHtuounKaumjy n npoteprBambe, rae je nofgHeo 3axTes 3a a3uil. HakoH Tpu
[aHa, cyamja je NoTBpAMO Mepy 3ap»aBara y Tpajatby o 30 faHa, a yop3o je obaseLu-
TEH 1 [a je HeroB 3axTeB 3a a3un oabujeH. MogHocunay npefcTaBKe ce »anno Ha OBy
opnyky. MehyTtum, oHa je notBpheHa jep je cyn cMaTpao fa Huje onpaBhaH HeroB CTpax y
cnyyajy nospatka y TyHuC, jep je 6uo noroheH 3anyTanum meLma TOKOM CyKoba Ha ynu-
Lama, ogHocHo fAa hie 6UTK NpoLecynpaH 3a cepujy CymmrBrx Kpaha. Minak, 36or npoay-
Xetba BaHpe[HOr cTama Y VTanuju ycnen Benvkor Nnpunvea Ap»asbaHa 13 ceBepHoadh-
PUYKKMX 3eMarba, Cy[, je cMaTpao Aa My ce MOXKe 03BONUTY XyMaHUTapHu 6opaBsak. Moa-
Hocunau npefcTaBske je 24. feuembpa 2011. rognHe cturao y LBajuapcky, rae je aoBa gaHa
KaCHMje NnoaHeo 3axTeB 3a a3wi. LLBajuapcke Bnactu cy 19. oktobpa 2012. roanHe nogHo-
cuoua npepactaBke Bpatune y Mtanujy npumeHom JabnuHcke ypenbe. HakoH fonacka Ha
aepogpom y MunaHy, noTnvcao je feknapauujy Kojom ce ogpuue mehyHapoaHe 3awtute
npv3Hajyhm fa y CBOjoj 3eM/bU HYje MMAo ,HUKAKBUX NpobiemMa NOAUTUYKE VAW NYHE
npupoge”. Vctor pgaHa, yTBpAMBLLM Aa ce MOAHOCWMNAL, NpefcTaBke ofpekao mehyHa-
pOAHe 3awTnTe 1 Aa, nopes Tora, H1je MMao HUjeaaH Apyri NermTUMHN Pas3nor 3a OCTaHak
Ha UTaNNjaHCKOj TePUTOPUjU, HOHETO je pellere O heroBom NpoTeprBamy. JekpeTtom je
npeuunsrpaHo Aa je noAgHOCUAAL, NpeCcTaBKe MMao NPaBo Aia YNoXNU Xanby cyauju y poky
o[ Wwe3peceT faHa oA AaTyma obaBeluTera v f1a je Mao NpaBso fa My NOMOrHe 3BaHNYHO
nmeHoBaHu agBokart. Cyq je no xanbm cacnywao nogHocKoLua npeacTaBke, y3 nomoh npe-
BOAMOLA 1 aiBOKaTa MMEHOBaHOr Off CTpaHe CyAa, a Mepa NpuTBopa My je noTepheHa.
MehyTtm, HakoH wWTO je npocneheHa npecyaa o A0O3BONU XyMaHWTapHoOr 6opaBka, 16.
HoBembpa 2011. roanHe NogHocKNaL NpeAcTaBKe je NywTeH Ha cnobogy. HapegHor aaHa
NMOHULUTEH je Hanor 3a genoprauujy.

MNogHocunay NnpeacTaBKe ce »Kanvo Ha NoBpeAy unaHa 5, cT. 1. n 4. EBponcke KoHBeHUuje.

Cyn je ueHehun nocTynarbe fomahux BnacTv y cKnagy ca unaHom 5. ctas 1. EBponcke KoH-
BeHLMje NoLWao of Tora Aa je cyg AOHeO npecyay KOjoM je MogHOCHOoLY npeacTtaBke npu-
3Hao NpaBo Aa 13 XyMaHUTapHMX pasnora gobuje fossony 6opaska 20. geuembpa 2011.
roguHe. be3 HacTaBKa nocTynka 3a fobujarbe 6opaBuLLHe [O3BOME, MOAHOCKNAL, Npea-
cTaBKe je Hanyctro Wtanwjy u cturao y LLBajuapcky 24. peuembpa 2011. roauHe, rae je
noaHeo napanesnHm 3axTes 3a a3ui. [laHa 19. okto6pa 2012. roanHe, CKOpO AeceT meceum
HaKOH JoHoLWena npecyge y Hany/bckom cyny, nogHocunal, npeacTaBke je AenopToBaH
u3 WBajuapcke y Utanujy, y cknagy ca JabnuHckom ypenbom. Mo fonacky Ha MUNaHCKK
aepogpom, 6e3 NMUHUX JOKYMeHaTa, peKao je NoMLMjCKMM BNacTMMa a ofycTaje of 3ax-
TeBa 3a a3ui 1 [ja y *KUBOTY Huje MMao Npobniema fMuyHe unmv NofanTUYKe Nprupoae, WTo je
[OBesio A0 [OHOLWEeHa peLlera 3a heroBo NpoTepriBakbe 1 CTaB/bake y nputsop. [oma-



Moce6He 0611acTy U3 JOMEHa yrpaBHOT CyaCTBa 341

rao My je agBOKaT UMEHOBaH Of CyAa, Kao 1 npesBogmnal, Te je ctora 6o y NoTnyHOCTK
y CTamy [la pa3yme CBOjy CUTyalUuWjy 1 ieTasbe NoCTynKa AenopTauuje. laHa 2. HoBembpa
2012. roanHe, HAKOH LUTO je HheroB afBoKaT KOHAaYHO NOCao Konnjy npecyge Hanyrbckor
CyAa MUMAHCKUM NOAULNJCKM BAACcTMMa, MOAHOCUAL, MPeACTaBKe je ogMax nyLwTeH Ha
cnobopy. C TM y Be3u, NyluTarbe NoAHOCKOLA NpefcTaBKe, oaMax no fgobujamy Konvje
oBe npecyze, nokasyje jobpy Hamepy MUNAHCKUX MONMLMJCKNX BNACTL.

Cyn je nocebHO Harnacvo fa je NnogHocunal npeacTaBke oAroBopaH WTO Huje cayekao
3aBpLIeTak npouenype 3a fobujarbe 6opasuwHe fo3sone. LLtaBuwe, Huje 6prHYO HK
0 noctynky y Wtanuju jep je y oy 3emsby BpaheH nprHyaHo. C 0631poM Ha YMkbeHNLY
Ja je nogHocunay npenctaske Beh nneranHo Hanyctro WMrtanujy ga 6m otuwao y LBaj-
LapcKy, UTanujaHcke NonvLUMjcKe BRacTU Cy Mmane onpasgaHy 6ojasaH fa 6w nogHocu-
navy npeactaBke n3berao mepy npoTtepuBara. Ha ocHoBy cBera usHetor, Cyn Huje yTBp-
VO Kpluekbe ynaHa 5. ctas 1. EBponcke KOHBeHUMje, a CMaTpao je 1 Aa ce He NOCTaB/bajy
nocebHa N1Tama y Be3n ca CTaBOM 4. UCTOT unaHa.

Y oBoM npeameTy je EBponcKu cyf Harnacuo fa ce y3uma y 063mp nocTynake camor nog-
HOCKOUa NPeACTaBKe, OQHOCHO Aia Ce He MOXKE »KaJIUTY Ha NOCTYMNaK 3a 03aKoHEHE CBOT
CTaTyca YKONMKO Huije CaueKao Aa ce OH OKOHYaA 1 NMoKa3ao 6pury 3a Aobujarbe 3aKoHUTOr
60paBKa y KOHKPETHO] 3eM/bU.

LA. AND OTHERS V. BULGARIA
npepcTaBka 6p. 5115/18, npecyaa op 20. jyHa 2020. roguHe

" YumeHnYHO cTakbe

MpepcTaBKy je nogHeno net gpxassbaHa KnHe poheHnx 1983, 1994, 1991, 1994. 1 1989.
roguHe. [pBY 1 neTn nogHocunal npefcTaBke cy nobernu n3 KuHe o HaBogHOT NPOroHa
Bnactn y Kcyapy.

Jpyrv nogHocunay NpeAcTaBKe je y HEKONMKO HaBpaTa 610 cBeJOK Hacu/ba 1 Y3HeMU-
paBatrba Koje cpoBofe BNacTh Hafj eTHUUKUM Yjrypuma. 3emsby Nopeksa je HanycTuno jep
My je TpaXKeHO Aa 3a KOMYHUCTUUKY NapTujy HeoBnawheHo Npukynsba nogaTke of CBOjUX
KnujeHaTta. Majka My je caBeToBana Aa noberHe n3 3em/be, HaKOH Yera Cy OHa 1 cecTpa
yxarileHe, a oH je noberao y Manesujy, a 3atum y TypcKy.

Tpeher nogHocroua nNpeAcTaBKe je Hagrnedana nonuuunja jep ce YeTpaeceTx roguHa
HEroB feaa 60pro NPOTUB KOMYHUCTUUKUX BNACTH Y KMHECKOM rpahaHCKoM parTy, a una-
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HOBW Herose nopoauue HUCy umanu nacowe. Kaga je 6o gerte, CBU UnaHOBY Herose
nopogauue Cy yxarnieHu jep cy ce Monunau. tberos oTau je octao y npuTBopy ABa meceua
N KaXXHbeH je 360r yyera cBoje feLe fa ce mone. HakoH LITo cy M36Unun HacuHW Hepeam
y KOjuMa cy yyectBoBanu Yjrypu y rmaBHom rpagy Kcyap, nogHocunay npeacraBke je o
oBUM forahajyma pa3roBapao nyTem MHTEPHETa Cca CBOjUM npujaTerbemM. Hekonmko faHa
HaKOH TOra, yxarileH je 1 3agp»KaH y NpuUTBopy OKO ABa Mecela. MyyeH je, WITo je 3axTe-
Basio fieyerbe y 60MHMLM 1 BlLLE NyTa je UCNUTKBaH. Y NMoYeTKy Herosa nopoguua Huje
6una obaBeLUTEHa O HEroBOM XarlLlekby. HakoH LWTO je nyLiTeH Ha cnobogy, 6uo je obase-
3aH Jla ce CBaKe Hepflerbe jaBsba Noanuuju. [Be roamHe KacHuje, yxariieH je 360r Hollerba
6pagpe. KnHy je HanycTo nneranHo 1 HAaKoH TpaH3uTa Kpo3 BujetHam, Kambouly n TajnaHg,
Heko BpeMme je 6opasuo y Manesuju. Hekonnko meceun KacHuje, [OOMBLUM NaXXHU Typ-
CKU nacou, cturao je y Typcky, rae je obro go3sony 6opaska. OTau My je pekao fa ce He
Bpahay KuHy jep he y cynpoTHOM 6uTin ocyheH Ha fOXMBOTHM 3aTBOP MW Ha cMpT. Y Typ-
CKOj Ce OXeHuo nprnagHuuom Yjrypa (Koja ca rbum Huje cturna y byrapcky).

YeTBpTV NopHOCKNAL, NPeAcTaBKe 1 HeroBa Cynpyra cy yxarweHu jep cy pobunu gete
ybp30 HAaKOH BeHYaba, WTO je 610 CYynpPOTHO KMHECKOj MONUTULM NiaHupama nopo-
avue. MNogHocunnal NpefcTaBKe 3aapXaH je y NpuUTBOPY ABa MeceLid 1 HOBUAHO KaXKHeH.
Y ABa HaBpaTa je yxarnLieH 1 3afp>aH y NpuTBOpY Kaga My ce poanno apyro n tpehe gete.
Y cTpaxy of farber nporoHa, NogHocunaL NpefacTaBke U herosa Cynpyra oanyymnm cy aa
nob6erHy 13 KunHe, ogakne cy otmwnu y BujetHam, a y Manesujy cy cturnu npeko Kamboue
n TajnaHga. HakoH Tora je nogHocunay npefcTaBke 3aKOHUTO CTUrao y TypcCKy, a herosa
cynpyra my ce npuapyxwuna kacHuje. O6oje cy pagunu nona roguHe y abpuum tekctmna.
Cynpyra nogHocmnoua npeacTaBke Huje cTUra ¢ buM y byrapcky. MNpujaters my je pekao
[la Cy 1Ba tberoBa 6paTa yxanLeHa HaKoH LWTO je HanycTuo KnHy.

Csu nogHoCKOLM NpefcTaBKe Cy oAslyumnnn ga Hanycte TypcKy jep cy ce ogHocu ca KnHom
nonpaBunm 1 Typcke BAacTy ce obasesane Aa AenopTyjy npunagHuke Yjrypa Hasag y
KrHy. HakoH WTo cy He3akoHUTO npeLunmn 6yrapcko-TypcKy rpaHuLy, npusena vx je 6yrap-
CKa rpaHuYHa nonuumja 1 ypyyeHo 1M je peluerbe o yaarbery y3 nomoh npesoguroua 3a
Typckun. OfBefeHn cy y KuHecky ambacagy y Coduju rge cy um rnsgate nyTHe mcrpase.
CyTpaZaH cy 3aTpaXkunu asusl, anu je oH oabujeH jep HUCY NoKasanu f1a Cy MPOroHeHn y
3emM/bU Nopekna.

YnpaBHu ¢y je nocebHO MCTakao fa Huje MOKa3aHo Ja Cy 6uno Kakeu npobnemu Koje
Cy NOAHOCMOUM MPeACTaBKU UManu ca BracTMa npe opnacka u3 KuHe 6unu nocne-
aVua HUXOBE eTHUYKe NPUNagHoOCTX UM BepomncnoBectn. buno nm je fo3sorbeHo Aa
ce obpa3syjy 1 Bofle HOpMasaH »KMBOT. YeTBpTM NogHoCKaL, NpeacTaBke NMao je npo-
6nema jep ce Huje CNIOXKMO Ca KMHECKOM MONMUTUKOM MiaHpaka NOPOAULIE 1 Npekp-
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LUMO je peneBaHTHe 3akoHe, a Tpehu nogHocKnay npeacTaBke Takohe je NpeKpLUNO 3aKoH
nofyyaBaheM Yjrypckor jesuka. YnpasHu cyg je onbaunmo xanbe aa je npesoherbe 6uno
Ha TYpCKOM, MOLITO Cy NMOAHOCMOLM NPeACTaBKe MU CaMu U3jaBuinN Aa pasymejy TypCKu
6ynyhu pa cy Heko Bpeme xuBenu y Typckoj. Tpehu nogHocunay npeacraBke ce ycnpo-
TUBMO yuelwhy TymMaya MMEHOBAHOT Yy HEroBOM CJ1y4ajy, peKaBln fia My He Bepyje jep
je npeBoaunal KMHeCKM Ap»aB/baHviH. YNPaBHU Cy4 je, MehyTum, cmatpao fa nogHocu-
nay npefcTaBKe Huje AOBOSbHO NOTKPENMO passfiore CBOr Hemnosepema. ctakao je ga ce
He MOXe OCuUrypaTu HujedaH apyru Tymad npunagHuk Yjrypa, Aok je nogHocunay npea-
CTaBKe MHCUCTMPAO Ha HEroBOM MpUCYCTBY. YeTBpTM MOAHOCMNAL, NpeAcTaBke, Kome
je goperbeH UCTN npesBoAaunal, Huje ce NMPOTUBKO. Y Criyyajy Apyror nogHocMoua npeg-
CTaBKe MIMEHOBaH je Apyrv Tymau. Y napanenHom nocTyrnky, HaNoXeHO je hUXoBO npoTe-
puBatbe 13 pa3nora HauuoHasnHe 6e36eqHOCTI. Y TpY NpecyAe, Koje cafipKe roToBO MAEeH-
TUYHa obpasznoxetrba, NpumeneHo je Aa Cy HaKoH HanywTaka KuHe apyru, Tpehun n vert-
BPTW nofHocunay, npeactaske 6opasunu 'y Crpuju, rge cy npowwnun obyKy ,3a opraHusa-
unjy Mcnamckor nokpeta Mctounum TypkuctaH (ETUIM), koja ce cmaTpa TepOprUCTUYKOM
opraHu3sauujom. MogHocroum npeacTaBke 6unm cy y TenepoHCKOM KOHTaKTY ca ,BUCOKO
noctaBsbeHUM unaHoM ETVIM-a y ABraHucTaHy’, Kao 1 ca Tprosumma byamma y Typckoj
1 Ha TajnaHpy. TenedOHCKMN KOHTaKTK foBenu cy apyror, Tpeher n yeTBpTor nogHoOCcKMoLa
npeAcTaBKke y Be3y ca J/byAnMa Koju Majy anpekTHe TenedoHCKe KOHTaKTe ca UnaHoBUMa
TepopucTmyKe opraHmsaumje Micnamcka gpxasa. BpxoBHM ynpaBHU Cyf cmaTpao je ga cy
HaBefleHe UMhbeHNLe JOBO/bHE 3a COMCTBEHY MpoLeHy, Hanomuhbyhn aa cy npumapHu
nofaum Ha Kojuma Cy 3aCHOBaHUW NoBepsbMBe Npupofe. YKasaHo je Aa je y noctynuymma
KOju ce TW4y MpoTeprBarba U3 pasfiora HauuoHanHe 6e36eHOCTM [O3BOSbEHO Orpa-
HUYMTY NPUCTYN TaKBUM MPYIMapHUM Mofaunma Kako 61 ce 3alTUTUAM TajHU nogauu.
3aK/byyeHo je Aa je [lpaBHa areHuuja 3a HauuoHasnHy 6e3benHocT ybenbrBo Nokasana
na gpyru, Tpehun 1 4eTBPTM NogHOCUNAL, NPefCTaBKe MOry NpefcTaB/baTh NPeThy Hauu-
OHasnHoj 6e36enHOCTM Byrapcke 360r HUXOBe Be3e Ca NpeACcTaBHULMMA TePOPUCTUYKIX
opraHu3auuja n obyke Kojy cy cteknu y Cupuju. Mako Huje yTBphHeHo aa cy npegysumani
6UNo KakBe KOHKPETHe akTUBHOCTW NPOTMB byrapcke, H1X0B UneranHu ynasak y 3emy
Kao [ieo opraHn3oBaHe rpyne 610 je [OBOSbaH NoKasaTesb y Tom nornegy. Cya je, Takohe,
yKa3zao fa 6v Tpebano y3etn y 063vp KOMMMKOBaHY MMUTPALMOHY CMTYaLujy Y 3eMibi
1 eckanauujy nsbernmyke n murpauuoHe Kpuse y uenoj Esponu, wro gosogm go seher
pu3rKa of TepOPUCTUYKOT Hanaaa.

MopgHocroumn npeacTaBke Cy ce Xanunm Ha Nospeay YnaHoBa 2. 1 3, Kao 1 Ha nospeay
unaHa 13. EBponcke KoHBeHUuje.
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PasmaTtpajyhu nospegy unaHoBa 2. n 3. EBporcke KoHBeHUwuje, EBponcku cypn je Ha
MoyeTKy Harnacvo fa je cBecTaH notellkoha ca Kojuma ce ApxaBe CyouyaBajy y 3aluTUTu
CBOT CTAHOBHULUTBA Off TEPOPUCTUYKOT HAaCUIba, KOje caMo Mo cebu npefcTaBiba 036MIbHY
npeThy byackum npasuma. Cyn cmatpa NnerMTMMHUM fa ApXKaBe YroBOpHULE CyoyeHe
Ca TakBOM MpPEeTHOM 3ay3My YBPCT CTaB NMpema OHMMA KOju AOMPUHOCE TePOPUCTUYKAM
akTuma. MehyTum, yak 1 Tamo rge ce, Kao y OBOM Ciyu4ajy, 3a HEKO NMLe HaBOAW fa MMa
Be3e ca TepopuCTNUKMM opraHn3saumjama, Cya Harnawasa Aa EBponcka KoHBeHLuja anco-
NYTHO 3abpatbyje Myyerbe WM HEYOBEYHO WU NOHMXKaBajyhe nocTyname Uamn Kaxha-
Barbe. [lakne, ApXaBa ce 1 y TOj cuTyaumnju mopa y3apxati of npoTepuBarba nvua Kajg
rop nocTojv BepoBarbe fa he ce nojeauHal, CyoumTin ca CTBapHUM pU3nKom Aa byae noa-
BPrHYT TpeTMaHy CynpoTHO unaHy 3. EBporncke KoHBeHUmje. 3aTO je OBAe LeHTpasHo
nuTare Ja N je To yBepere NocTojano.

D paBHa areHumja 3a nsbernuue 1 YnpasHuW Cya YTBPAUAN CY fla TakaB PU3UK HUje foKa-
3aH: MofHOCKOUW NPeaCTaBKM HUCY NMOKa3anm fa cy Mopanu ga Hanycte KuHy 36or npo-
FOHa Ha OCHOBY HMXOBE €THMYKE WM BepCcKe NPUMagHOCTL; CTeKNN Cy obpa3oBatbe 1
BOAWAN HOPMasiaH XMBOT, ann Cy MPEeKPLUNIN 3aKOH; KMHeCKe BnacTu cy npepysene
aHTUTEPOPUCTUYUKY aKLMjy Kao OAFOBOP Ha Hacusbe Yjrypckux cenapatucta. Mehytum, y
HapefHOM MOCTYMKy Koju je 610 ANPEKTHO peneBaHTaH 3a NpoTeprBakbe NogHocuIaLa
npepActaBke, BpxoBHM ynpaBHM CyA HMje NCMTA0 HUXOBe HaBoAe fa Cy CYOUeH ca pusn-
KOM 0ofi 3/10CTaB/batba Y Clyyajy npoTepurBatba. Y oBuM okonHoctuma, Cyp ce nosmsa fa
NPoLeHN CUTyaLmnjy y 3emM/by NOpeKsa 1 pyu3mnK ca KojuM ce MOAHOCMOLM 3axTeBa Cyoya-
Bajy y CBeT/y 3axTeBa uflaHoBa 2. 1 3. EBporcke KoHBeHUWje, y3umajyhin y 063up caB maTe-
pujan Koju My je npepart, ykibyuyjyhu n matepujan gobujeH proprio motu. EBponcku cya je
y3eo y 063up ga uHdopmaLmje o TpeHyTHOj cuTyaumju y Kcyapy nokasyjy Aa cy KuHecke
BJIAaCTU HacTaBune ca 3agprkaBarbeM CTOTMHa XWUibafa WanM Yak MUanoHa Yjrypa y ,/ioro-
puyMa 3a npeBacnuTare’, rae cy 3abenexeHun 1 CiydyajeBn Myyerba NPUTBOPEHNX NuLa.
BnagmHa penpecuja npoTrB Yjrypa onpaspaaBa ce notpebom 6opbe NpoTus Tepopusma
N eKCTpeMr3Ma, a CyMibe y cenapatisam Unn yrpoxkaBame ap»kaBHe 6e3befHoCT Mory
YCNIOBUTM iyre 3aTBOPCKe KasHe Wy CMPTHY Ka3Hy 6e3 ogrosapajyher noctynka. Y Tom
norneay je 3HadajHo fa cy, npe gonacka y byrapcky, nogHocmoun npeactaBke NpoLunu
06yKy 3a Micnamcky nokpeT NCTOUHM TYPKMCTaH - KOjU je, npema UCTUM B1IacTUMa, cenapa-
TUCTMYKA OpraHu3aLmja akTMBHa y 3anagHoj KnHu, n Kojy KnHecka Brnafa cMatpa Tepopu-
CTUYKOM OpraHu3aLmjom.

Tako, y ceetny nuHdopmaLmja o onwTtoj cutyaumju y Kcyapy v nojeiHayH1MM OKONIHOCTUMA
nogHocunaua npefctaske, CyA Hanasm 3HavajHe OCHOBE 3a BepoBatbe ia 611 NoAHOCKOLM
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npeAcTaBke GUTU M3NTOXKEHN CTBAPHOM PU3UKY O MPOU3BOSbHON NPUTBOpPA U 3aTBOPA,
Kao 1 of 3n10CTaB/bakba, Ma Yak 1 CMPTH, ako byay BpaheHu y 3emmby nopekna. Cyg je cma-
Tpao 1 Aa Huje 6uno edrKACHUX rapaHuUmja Koje LWTMTe NOAHOCMOLE 3aXTeBA Of NPous-
BOJ/bHOT Bpahara 6yrapckux Bnactu y KuHy, 6uno fa je 1o AUPEKTHO AN MHOUPEKTHO.
3ato je Cyq 3ak/byumo Aa YKONUKO ce crnpoBefie Bpaharbe nofHocunala npeacraBke y
Kunny, Ha ocHOBY ofnyKa O penaTtpujauunjy uim NnpoTepriBatby Koje Cy MPOTUB bUX oHene
6yrapcke Bnactu, To 61 NpeAcTaB/bano Kplierwe unaHosa 2. 1 3. EBponcke KoHBeHUuje.
MNospepna unaHa 13. Huje pasmaTtpaHa.

Y oBOM npeameTy EBponcku cyn Hanasm ga je y ciyvajy npoTepuBarba NoTpebHo ucnu-
TaTV Kako ONWTY CUTyauujy, TaKO U INYHE OKOSIHOCTWM MOAHOCUNALA NpeacTaBke Kako
61 ce afleKBaTHO NPOLIEHNO PU3MK. 3a TO CNYy>Ke KaKo [JOKa3W Koje CTpaHe U3HeCy, Tako 1
LOCTYMHW 1 peneBaHTHN N3BOPU O CTakby y 3eMrbu nopekna. Takohe, Cyn noce6Ho Harna-
Wwasa Aa obaBesa Hen3pyyerba LA y Clyyajy 036U/bHE CYMHbe Y 3NM0CTaB/batbe NHAN-
PEKTHMM UM OUPEKTHNM MOBPATKOM Y 3eMiby Mopekna NnocToju 1y cnyyajy oCyMhu-
YyeHor nnm oceefoyeHor TepopucTe. KoHayHo, NpoLeHa NocTojatba OCHOBA 3a NPUMEHY
3abpaHe NpoTepuBara Mopa NOCTOjaT y CBAaKOM NMOCTYMKY Y KOM Ce OAJTyuyje O yaarbery
NMua ca TepuTopuje 3emsbe YroBopHuue EBponcke KoHBeHUuje.

A.S.N. AND OTHERS v. THE NETHERLAND.

npepncraBka 6p. 68377/17, npecyna op 25. pebpyapa 2020. roguHe

" 'umeHnuHo cTame

Cnyuaj ce ofHOCK Ha 3ajefHUYKYM NOCTYNAK Mo npeAcTaBkama ABe nopoauie us Kabynay
AsraHucTaHy. lNopopauue cy HaBene, n3mehy ocTanor, Aa Cy peAoOBHO JOXMB/baBase cTpax
1 y3HeMUpaBake 1 fa Cy UM Aella ManTpeTupaHa 1 TydeHa 36or wiuxose penuruje Crka.
MNpBa nopoauua je y Bpeme nogHoLIEeHa 3aXTeBa 3a a3 MMana ey y3pacTta of cefiaM n
ZeBeT roanHa. XKeHuHy cecTpy cy KuaHanoanu TanubaHu jep Huje Hocruna BypKy 1 Tpa-
XKINK Cy BENNKKN OTKYN 3a kby. M )KeHUH 6paT je HecTao, 360r yera cy net MeceLy XUBenu y
CTpaxy U HWCY nanunu ceetna y Kyhu Kako 6u n3rnegano fay Hoj HUKO He XKUBU. 3eMiby
nopekna cy Hanyctunu npeko [lybawja. MogHocrMoum npefcTaBke cy Takohe usjaBunm aa
CY HBUX U HbUXOBY dely, Kao n gpyre Cuke, MycnMMaHn ManTpetTupanu u Tyknu. bunm cy
BepO6asIHO 3/710CTaB/baHW, JbyAm Cy UX MibyBanu, 6alanu Ha kKX roBeanHy, Gnatie yprHa u
Kameme. [leLly 61 npaTnne ocobe ca Makasama, Koje cy npetusne aa he nm ogpesatu Kocy.
Hucy mornu fa ce urpajy Hanosby 1 nocnefrun NyT Cy UKW Y WKONY roAnHY faHa npe
Hero WTo Cy HanycTuny ABraHucTtaH. [lpyry nopoauuy umHu 6payHu nap, 6aka v aBoje
Jele Koja Ccy y BpemMe NoAHoLIera 3axTeBa 3a a3un umana 5 n 11 rogmHa. Mopoaunua je
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HanycTuna ABraHnCTaH HakoH yoncTea gefie n npeteher nucMa y Kojem Cy Mx Ha3Banu
HeBepHMUMMa. bakuH 6paT u erosa cynpyra otuwnu cy y YjeaurweHo KparbeBcTBO, JOK
Cy OHV CTUMNK Y XonaHaujy npeko Jybawja.

Jomahe Bnactu cy yTBpAune fa Cy HUXOB UOEHTUTET, APXKaB/baHCTBO, MOPEKIO 1 HaLW-
OHaNHOCT BEPOAOCTOjHM anun Cy OfbuIie HIXoBe MNprjaBe Ha OCHOBY TOra LUTO UM Hefo-
CTaje KpeauobunuTeT 1 WTO HUCY N3BENIM BEPOAOCTOjHE 10Ka3e O CTBAPHOM U UHAVBUAY-
anM30BaHOM PU3KKY Of 3/10CTaB/bakba. [ofgHOCKMOUM NpefCcTaBKe Xanunu cy ce fa bu nx
Bpahatbe y ABraHMCTaH V31010 CTBAPHOM PU3NKY Of CMPTU 11 310CTaBSbakba CYNpOTHO
unaHoBuMma 2. n 3. EBponcke KoHBeHUWje, a 300r HbrX0Be penurnje, umanm 6u notelwkoha
1y NpoHanaxekwy oarosapajyher ctaHa, 3anocsiera v WKoNoBaka.

EBponcku cyq je, NpBO, HaBeo fa ce onwTa 6e36egHOCHA cMTyauurja y ABraHuncTaHy, 6ap
wro ce Tuye Kabyna, Huje noropluiana Ao Te mepe Aa 61 NoBpaTtak nopoanua y 3emby
nopeksia 4OBEO A0 CTBAPHOI pM3KMKa Of 3/110CTaB/bakba. LLUTo ce Tuye onwTer TpetmaHa
Cuika y Kabyny, Cyqn je cTao Ha CTaHOBMLUTE Aa JOCTYMHU M3BOPU YKa3yjy Ha pasnor 3a
3abpuHyTocT. Cya npumehyje aa cy Cvkn y ABraHMCTaHy Mnak MaprimHanv3oBaHa MarbriHa
Koja Ma 036ubHYX Npobnema, 360r yera cy npornawleHn n, pU3nyHoOM rpynom” u,paru-
BOM MatbVIHCKOM rpyrnoM”. Tako Cy OHU U3NI0XEHU ANCKPYMUHALMjL Yy 061acTu 3anoLba-
Batba M MOMUTUYKOM >KMBOTY, Tpre 3/10CTaB/batbe Off CTpaHe Nonuunje 1 Hemajy afgek-
BaTHY 3alUTUTY, Te He LWarby AeLy y ApKaBHe Wwkone. MehyTrm, Huje 61no JOBOSbHO LTO CY
OHU BUNIV U3IOXKEHN CUCTEMATCKO]j ANCKPYMUHALMj UK 310CTaB/bakby Ha OCHOBY CBOje
penuruje, jep ce He Moxe pehn fia Cy cncTemMaTCKu M3NoXxeH  3nocTaBmbamy. Cyf je 3ancTa
NpPUMeTNO Aa Cy NOJHOCKOLM MpefCcTaBKUM MOMM fa ucnosefajy cBojy Bepy, BehuHa
MyC/TIMMaHCKUX 3ajefiH1La NoKasana je nogplwky Cukuma, a y Kabyny je noctojana Haj-
Mame jeiHa hrxoBa WKona. lofao je ga cy nogHocnoum npefcTaBke MOpanm fa nokaxy
nocTojarbe foAaTHNX NOCeOHMX KapaKTepuCTrKa Koje 61 npeacTaB/basie CTBapHU pr3nK
Of, TPeTMaHa Koju je cynpoTaH unaHy 3. EBponcke KOHBeHUuje.

Cya je cmaTpao Aa uMhbeHurLa paHujer 310CTaB/bakba Aaje CHaXHY Ha3HaKy Oyayher, ctBap-
HOTr pu3KnKa Of 3N0CTaB/bakba CYNnPOTHO unaHy 3. EBponcke KOHBeHUMje, Y cilyyajeBnma
Y KOjuMa je nogHocmnal npeAcTaBke Aao reHepasHO KOXePeHTaH U BepOAoCTojaH npu-
ka3 porahaja Koju je y cknagy ca nHbopmaumjama 13 noysgaHux 1 06jeKTMBHMX M3BOPa
O OMLUTOj CUTYyauuju y fotTnuHoj 3emmbu. Mehytum, Cyg je Harnacmo fa ofcyCcTBO paHujer
3/10CTaB/bakba, CaMo Mo cebu, He NCKIbyuyje NOoCTojare TaKBOT PU3NKA, aJiN Y KOHKPETHOM
Ciyyajy Huje yTBpAmno fa Cy NogHoCMOoLM NpeacTaBKe ycrnenu Aa Haseay 3HavajHe pasnore
na he, ykonuko ce BpaTe y ABraHUCTaH, GUTU N3/10XKeHN CTBapHOM PU3UKY fa Gyay noga-
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BPrHYTU 3/10CTaB/bakby CYNPOTHO YnaHy 3. EBponcke KoHBeHUuje. Tako je Cya npoHawao
[la y OBOM C/y4ajy Huje JOCTUTHYT HY npar 036ubHOCTY HUTKY je yTBPHeHOo Aa je cniyuaj
TONMKO M3y3eTaH fa ce Tpebasno No3BaTy Ha XyMaHUTapHe pasnore NPoTyB yaarbema. U3
cBera HaBefeHor, EBponckn cya Hyje npoHaluao nospeAy YnaHa 3. EBponcke KoHBeHUuje.

Cyn je 1 oBpe 0CTao AOCNefaH CBOjOj NpakcK Aa je NpBO NOTPE6HO UCMMTATY ONLUTY CUTY-
auujy y 3emsbu Nopeksa, a MmoToM 1 JI4He OKOIHOCTUN NogHoCunaua npeacraske. [Mopen
nHGopmMaLmja AOCTYNHUX Yy MOY3[aHUM U pefieBaHTHMM M3BOPUMA O CTakby Y 3eMbU
nopekna n nvue Mopa MPYXMTW 3HayajHe pasnore 3a BepoBarbe ga he nMoBpaTKoM y
3eMJby Nopekna bUTK N3NOXKEHO 3N10CTaBIbakby.

IN.D. AND N.T. V. SPAIN [GC]
npepacraBke 6p. 8675/15 n 8697/15, npecypa op 13. debpyapa 2020. roguHe

" HumeHnuHo cTambe

MNMopgHocmoum npencTaBke, gpxaesbaHu Manuja n Obane CnoHoBaue, cturnm cy y Mapoko
He3aBUWCHO jeflaH o ApYror, HaKoH 6eKCTBa 13 CBOjUX 3eMarba nopekna. lpyna og oko 600
MurpaHarta je 13. aBrycta 2014. nokywwana aa npehe rpaHuyHy orpagy u yhe y LLinanujy. H.
0. n H. T, Koju cy To ycnenu, NOMOrAn Cy WNAHCKM rPaHnyapu 1 ogMax ux npeganm Mapo-
KaHCKMM Bnactuma. OHuM TBpAe fa Ha LUNaHCKOj TepUTOpUju HIUCY CMPOBeAEHM NOCTYNUN
naeHTUdrKaumje 1 ga UM HUje faTta Npurka Aa objacHe CBOje nojeauHaYHe OKOTHOCTU
npe ogeohera y Mapoko. anunu cy ce fa cy NoABPrHyTV KONEKTMBHOM NpoTepuBamy
6e3 nojefiMHauyHe NpoLeHe OKONIHOCTU 1 NpaBHe NoMohu cynpoTHO unaHy 4. NpoTtokona
6p. 4 y3 EBponcky koHBeHUujy. Takohe Cy ce »anuniv Ha OCHOBY unaHa 13.y Be3u ca una-
Hom 4. [TpoTokona 6p. 4 fa HACY Manu NPUCTYN JeIOTBOPHOM NPaBHOM JieKy ca CyCrneH-
31BHVM [1€]CTBOM KOj/IM C€ MOXKEe OCMOPUTM HUXOB TPEHYTHM NOBpPaTaK.

EBponckm cyp 3a Jbyfcka npasa je foHeo npecypy Beha, y Kojoj je yTBpheHo Kpluere o6a
unaHa EBponcke KoHBeHUuje. Y nuTamy je npecyna Benvkor Beha fgoHeTa y nocTynky no
Xanbwm Ha oanyky Beha.

Benuko Behe ce npBo 6aBKNO NUTakeM Aa N je rpaHYHa orpaja LWNnaHCKe eHKnaBe 6una
nop LWMNaHCKOM jypucankumjom. HaBeeHo je fa Cy WnaHcKe BnacTy genosasne came npu-
JIMKOM yfasbetba nogHocuniala npeactaBke, Npe Hero Wwro je npumeheHo Aa npumeHa
npaBa 13 EBponcke KOHBEHLMje He MOXe OUTU CeNleKTUBHO OrpaHMyeHa 360r BeluTay-
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KOT CMatberba 06MMa TepUTOpUjaHe HaIEXKHOCTU. 3aTM Ce NMOCTaBWIIO MUTakbe [a Jin
je yparberbe nogHocUIaLUa 3axTeBa NpoTepriBatbe, Unv ogbujare ynacka. Cmatpa ce ga
OHO MoApa3yMeBa CBAKO HaCUJTHO yaarbehe, 6e3 063upa, n3mehy octanor, Ha 3aKOHUTOCT
60paBKa noaHocroua npeacTaske. C Apyre cTpaHe, KONEKTUBHO NPOTEPUBaHbE KapaKTe-
pyiLLe ce Kao 0f4CYCTBO Pa3yMHOr 1 06jeKTYBHOT UCMUTUBatba KOHKPETHOT C/lyyaja CBakor
nopHocuoua npepctaske. O6a oBa ycnoBa Cy 3aJ0BO/bEHA Y KOHKPETHOM Cilyyajy.

Mehytum, Benuko Behe je Takohe Harnacuio fa je CONCTBEHO MOHaLLake NofHoCMoLa
npeAcTaBke peneBaHTaH GaKTop y NPOLIeHM 3alUTUTe Koja ce Mpy»a npema unaHy 4. Mpo-
ToKona 6p. 4. Kapga nuua ynase y fpyry 3emsby Ha HeoBnawheH HauuH, kopuctehn npega-
HOCT BenuKor 6poja rpyne, BOAW ce pauyHa Aa N je Ty>keHa Ap>kaBa 06e3beamna NCTUH-
CKM 1 edriKacaH NPUCTYN NpaBHMM CPefCcTBUMA 3a Ya3ak. Y oBoM ciyyajy, Benuko Behe
Huje 6uNo yBepeHo Aa ApxaBa Huje obe3beauna TakasB NPUCTYN U 3aK/by4uno je fja cy ce
nofHOCUOLM NPeACcTaBKe y CTBapM [JOBENM Y ONAcHOCT yyelwhem y jypuLly Ha rpaHuly, a
He Kopuwwherem noctojehrx noctynaka.

Moce6Ho je npumeheHo aa cy nogHocKMouUM NpeAcTaBKe MO a NOAHeCY 3aXTeB 3a B13e
nnu mehyHapoaHy 3alITUTY Ha rpaHMYHOM npenasy. M3 Tor passora je 3ak/byyeHo Aa Huje
6uno Kpluera unaHa 4. lMpotokona 6p. 4 y3 EBponcky koHBeHUujy. inak, Cyn je Harnacvo
[la OBaj Hanla3 He Meha WMPOKO YNOCTaB/beH KOHCeH3yC MehyHapoaHe 3ajeHuLe y Be3n
ca obaBe30M AprKaBa Aa 3alUTUTe CBOje rpaHuLIe Ha HauMH Koju je y CKagy ca npaBuma 13
EBponcke KoHBeHUUje, ncTnuuyhin nocebHo npuHUMN HeBpahama.

Cyn Huje NpoHaLLA0 HU KpLuekbe YnaHa 13.y Be3u ca unaHom 4. MpoTtokona 6p. 4 y3 KoH-
BEHUMjy, jep Cy ce noAgHoCMOUM MpeacTaBke AOBENN Yy He3aKOHUTY CUTyauujy Hamep-
HUM NoKyLwajem ynacka y LLinaHujy Kao Benuke rpyne, ymecrto ga Cy KOpUCTUIM JOCTyMNHe
npaBHe noctynke. Hepoctatak AOCTYMHMX MOjeAMHAYHUX NOCTyMaka 3a ocropaBarbe
yAarberwa CMaTpaH je, Aakne, NocneAmnLOoM He3aKOHUTOT MOKyLIaja NogHoCUAaua npea-
cTaBke ga yhy y WnaHwjy.

Cyn je y oBOM ciyyvajy Harnacvo Aa npoTepuBatbe NuLa nofpasymeBa CBaKO HacUIHO
yoamere, 6e3 063upa, n3mehy ocTanor, Ha 3aKOHUTOCT GopaBKa MogHOCUNaLA npes-
ctaBke. C gpyre cTpaHe, KONEKTUBHO MPOTEepPBatbe KapaKTepuile ce Kao 0ACyCTBO pas-
YMHOT U 06jEKTVBHOT NCMUTUBaHba KOHKPETHOT CllyYaja CBakor MOgHOCKOLA NpeAcTaBKe.
Benvko Behe je nocebHO NCTAKO [a je CONCTBEHO MOHaLlakbe MofHOCUOLA NpeacTaBKke
peneBaHTaH GaKTOp Y NPOLEHN 3alWITHTE KOja Ce Npy»a npema unaHy 4. MpoTtokona 6p. 4.
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